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PREFACE 


TO    THE   FIRST  EDITION. 


The  following  Work  is  the  result  of  the 
leisure  hours  of  setreral  years.  Desirous, 
from  duty  and  inclination,  to  acquaint  my- 
self with  the  Principles  and  Practice  of  the 
Court  of  Chancery,  I  resolved,  early  in  my 
Professional  Studies,  to  read  all  the  Chancery 
Reports  of  reputation  and  authority,  be- 
ginning with  the  most  modem,  and  con- 
cluding with  the  most  ancient.  This  course 
of  reading  I  pursued  always  with  my  pen 
in  my  hand,  extracting  the  Principles  and 
the  Practice  as  I  read,  and  arranging  them 
under  such  heads  as  seemed  the  most  natu- 
ral and  convenient.  This  is  the  secret  history 
of  the  design  and  execution  of  this  Work, 
which  was  originally  intended  only  for  pri- 
vate use.  I  might  have  taken  an  easier 
course ;  I  might  have  applied  myself  to  the 
Treatises,  aeveral  rf  them  able  ones,  which 
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have  been  written  on  many  of  the  subjects 
of  the  following  Work,  and  have  made  a 
compilation  of  compilations ;  but  I  preferred 
seeing  and  judging  for  myself. 

To  collect  a  multiplicity  of  particulars 
under  general  heads,  and  to  refer  a  variety 
of  operations  to  their  common  principle,  has 
been  justly  observed  to  be  the  object  of 
science ;  but  if  it  were  true,  that  the  Chan- 
cellor, in  the  exercise  of  his  Jurisdiction, 
acted  only,  as  is  vulgarly  supposed5  accord- 
ing to  an  unbounded  discretion,  nunc  severiusy 
nunc  mitius  agendo  protU  viderint  expedire^  it 
would  be  ar  folly  to  attempt  to  systematise 
the  doctrines  of  the  Chancery  ;  for  what 
would  be  the  use  of  principles  if  they  were 
of  so  fluctuating  a  nature  that  Chancellors 
might  regard  or  disregard  them  as  they 
thought  proper?  In  respect  to  Costs,  the 
Court  does,  indeed,  from  necessity,  use  a  dis- 
cretion, and  it  is  the  most  painful  part  of  its 
duty;  but  in  other  respects,  the  system  of 
our  Courts  of  Equity  is  a  laboured,  connected 
system,  governed  by  established  Rules,  and 
bound  down  by  Precedents,  from  which  the 
Judges  do  not  depart,  although  the  reason 
of  some  of  them  may,  perhaps,  be  Uable  to 
objection. 

In  caseis  of  Trust  and  of  Frauds  Chancel- 
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low,  it  is  true,  have  been  unwilling  to  set 
bounds  to  their  Jurisdiction,  and  say  howfar^ 
in  cases  of  that  description,  they  will  go ;  yet 
so  far  as  they  have  gone,  the  principles  laid 
down  are  binding  authority. 

"  There  are^'  says  Lord  Redesdale,  "  cer^ 
tain  principles  on  which  Courts  of  Equity  act, 
which  are  very  well  settled.  The  Cases  which 
ocoir  are  various ;  but  they  are  decided  on  fixed 
principles.  Courts  of'  Equity  have  in  this  respect 
no  mare  discreti^ary  power  than  Courts  of  Law* 
They  decide  new  Cases  as  they  arise  by  the  Prin-- 
dpks  on  tM>ch  former  Cases  have  been  decided j 
and  may  thus  illustrate  or  enlarge  the  operation 
of  those  principles ;  but  the  principles  are  as  fixed 
and  certain  as  the  principles  on  which  the  Courts 
of  Common  Law  proceed"  (o). 

If  Chancellors  were  not  guided  by  Prece- 
dent, there  ought  to  be  fifty  Courts  of  Chan- 
cery. A  decided  point  is  now  never  discussed ; 
but  if  Precedents  were  of  no  avail,  each  case 
must  be  argued  on  first  principles,  and  the 
affairs  of  mankind  could  not  be  carried  on. 

It  seldom  happens  that  a  case  comes  before 
the  Chancellor  unaffected  by  previous  deci- 
sion :— one  I  remember  before  a  great  Judge, 
and  he  begins  his  decision  by  saying, "  Having 
had  doubts  upofi  this  Will  for  twenty  years,  SfC** 

{a)  Bond  t.  Hoplnnsj  i  Sch.  &  Lefr.  428,  9. 
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Had  there  been  cases  in  point,  that  eminent 
man,  equal  to  any,  and  superior  to  most  of 
his  Predecessors,  would  have  decided  in  fire 
minutes  what  he  had  been  twenty  years 
doubting  upon. 

Lord  Nottingham^  disapproving  of  some 
cases  cited  to  him,  said,  with  some  warmth, 
*^  that  he  ts^uld  alter  the  Law  in  that  point''  (b) : 
but  Lord  Talbot j  when  this  iSaying  was  men- 
tioned to  him,  observed,  *^  I  do  not  see  how 
any  thing  less  than  an  Act  of  Parliament  can 
alter  the  Law*^  (c).  "  If,"  said  his  Lordship, 
^*  the  Law,  as  it  now  stands,  be  thought  in- 
convenient, it  will  be  a  good  reason  for  the 
Legislature  to  alter  it ;  but  till  that  is  done, 
what  is  Law  at  present  must  take  place "  (d). 

In  the  case  of  Fry  and  Porter  {e\  Lord  Ch* 
J.  Vaughan,  who  was  called  in  to  the  assistance 
of  the  Chancellor,  said,  '^  he  wondered  to  hear 
of  citing  of  Precedents  in  matter  of  Equity  ; 
fer  if  there  be  Equity  in  a  case,  that  Equity 
is  an  universal  truth,  and  th^e  can  be  no  Pre- 
cedent in  it :  so  that  in  any  Precedent  that 
can  be  produced,  if  it  be  the  same  with  this 
Case,  the  Reason  and  Equity  is  the  same  in 
itseff ;  and  if  the  Precedent  be  not  the  same 

(h)  Freeman  r.  Goadhanij  Ch.  {d)  Heard  ▼.  Siam/brd,  3  P. 

Rc^  S95.  Wnur.  41 1. 

(c)  Heard  ▼.  Stamford^  3  P,  {e)  Mod.  p.  300.  Edit,  bjr 

Wm8.4ii.  Leikdi. 
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ivHh  this  Case,  it  is  not  to  be  cited,  being  Hot 
to  tb&t  purpose  :^'  but  the  Lord  Keeper 
Bridgman  vindicated  the  use  of  Precedents. 
•*  Certainly/'  says  he,  *'  Precedents  are  verj 
necessary  and  useful  to  us,  for  in  them  we 
may  find  the  reasons  of  the  Equity  to  guide 
lis,  and  besides,  the  authority  of  those  who 
made  them  is  much  to  be  regarded  4  Wtf 
Aall  suppose  they  did  it  upon  great  consi- 
deration, and  weighing  of  the  matter ;  and  ii 
mould  be  very  §trange^  and  very  illy  if  tee  sfumld 
dkturb  and  set  aside  what  has  been  the  course 
for  a  Igng  series  of  time  and  ages.  X.  C.  Baron 
Hale  said,  ''  I  know  there  is  no  intrinsicill 
difference  in  cases  by  Precedents ;  but  there 
is  a  great  difference  in  a  case  wherein  a  Mali 
is  to  make,  and  where  a  Man  sees,  (and  is 
to  follow)  a  Precedent:  in  the  one  case  a 
Man  is  more  strictly  bound  up,  but  in  the 
other  he  may  take  a  greater  liberty  and  lati- 
tude ;  for  if  a  Man  be  in  doubt,  in  aquilibrio^ 
concerning  a  case,  i^ether  it  be  equitable  or 
no,  in  prudence  he  will  determine  according 
as  the  Precedents  have  been,  especially  if  they 
have  been  made  by  Men  of  good  authority 
for  learning,  Sec.  and  have  been  continued  or 

pursued/' 

One  is  a  litde  surprised  at  an  expression  of 

Lard  Northingt(m%  upon  a  Precedent  quoted 
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before  him,  a  Decision  of  Lard  Hardwiche. 
^^  It  is/'  said  he,  *'  an  authority  for  the  Master 
of  the  Rolls.  But  I  fed  only  one  authority, 
that  of  the  House  of  Lords^  which  is  a  superioi* 
Court,  no  other  authority  has  any  influence 
on  my  judgment''  (/). 

He  is  the  only  Chancellor  since  the  Revo« 
lution  who  has  used  such  language. 

It  was  the  expressed  opinion  of  Lord  Mac-^ 
clesfield  never  to  shake  any  settled  Resolution 
touching  Property,  or  the  Title  of  Land ;  it 
being  for  the  common  good  that  these  should 
be  certain  and  known,  however  ill  grounded 
the  first  Resolution  might  be  (g). 

As  to  inconveniences,  if  the  Law  is  clear, 

« 

they  afford  no  argument  of  weight  with  the 
Judge.  The  Legislature  only  can  remedy 
them ;  they  are  properly  considered  only  in. a 
case  where  the  Court  entertains  doubts  {h). 

Often  is  a  Judge,  even  in  a  Court  of 
Equity,  compelled  to  exclaim,  *^  I  yield  to 
the  authority^  but  not  to  the  reason  of  the 
Cases"  (i). 


(y )  Attorney  -  General  ▼. 
Tyndally  Ambl.  616. 

Since  the  first  Edition  of  this 
Work,  the  Judgments  of  Lord 
Northington  have  been  pub- 
iished  from  his  MSS.  The 
Editor  observes,  that  no  such 
expressions  are  to  be  found  in 
the  Judgment  in  this  Case,  nor 


in  the  Seweil  MSS.  %  Eden» 
313. 

(r)  Wagstaff  v.  Waptag; 
2  Y.  Wms.  358,  9. 

(A)  Pike  V.  Hoare,  Ambl. 
430 ;  and  see  what  is  said  in 
Sparrow  ▼.  Hardcadky  AmbL 
337 ;  and  in  2  Atk.  560. 

(f)  See  2  Bro.  C.  C.  8a 
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It  was  the  opinion  of  Lord  Thurkwj  that, 
"  for  the  purpose  of  securing  Property,  and 
the  due  administration  of  Justice  in  a  free 
Conntry,  Judges  ought  to  abide  constantly  by 
ipeal  Principles,  and  by  such  beneficial  Rules 
as  may  afford  some  reasonable  judgment/ 
without  applying  to  a  superior  Tribunal''  (A:). 

No  man  crkicised  more  upon  Rules  laid 
down  by  other  Judges  than  Lord  Thurlow ; 
but  no  man  was  more  rigid  in  observing  them 
when  he  could  once  deduce  them(/).  The 
same  observation  may  be  made  of  Lord  Eldon. 
Nobody  criticises  judgments  more,  or  sees 
more  clearly  the  wisdom,  or  the  errors  of 
his  predecessors ;  but  no  one  has  adhered 
more  pertinaciously  to  estabUshed  Rules. 

Prom  many  considerations  it  might  be 
expected  that  the  Court  of  Chancery  would  ex- 
hibit an  almost  perfect  system .  The  Chancellor 
always  is,  and  must  be,  of  transcendent  talent. 
His  Decisions  are  not  necessarily  instanta- 
neous— ^he  may  take  what  time  he  pleases  to 
decide ;  no  hasty,  off-hand,  nisi  prim  opinion, 
is  required  of  him.  Such  are  the  subjects 
upon  which  he  decides,  that  all  party  pre- 
judices, and  passions  and  influence,  are  ex« 
eluded.     They  are  only  questions  of  Property 

'  (*)  1  Bro.  C.  C.  465.  Alvanley     in     HinMifc    V. 

.  (0  See  what>  said  by  Lord     Hinchliffif  ^  Ves.  5*7. 
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that  come  before  the  Chanoellor.  No  State 
Prosecutiqiis,  no  Treasons^  bo  Lihds,  no^ 
Misdemeanors ;  in  a  word,  no  question  whidi 
involves  Punkhmeitt^  or  where  Damages  are 
sought,  are  brought  before  the  Chaaoellor's 
Tribunal ;  so  that  his  Decisions  are  subject 
to  no  undue  bias  of  any  kind.  T)iere  was, 
to  be  sure,  a  time,  when  the  Court  wrote  to 
the  Chancellor^  in  what  way  ta  decide ;  but 
this  abuse  has  long,  very  long,  been  at  an 
end.  No  Science  will  ever  arrive  nt  pesfecrf 
tion  where  it  is  the  Interest  of  the  Proftasots 
to  keep  it  imperfect ;  buit  what  Interest  ram 
our  Chancellors  have  in  keeping  the  Chancery 
System  imperfect,  and  to  what  is  to  be  as- 
cribed such  a  variety  of  Distinctions  P 

^'  General  Rules  are  easily  framed,  but  tlie 
application,  of  them  creates  considerable'  dif-^ 
fieulty  in  all  cases  in  which  the  Rule  is  not 
sufficiently  comprehensive  to  meet  each  cir-! 
cumstance  which  may  enter  into  and  affect 
the  particular  case ;""  hence,  distinctions  un-^ 
avoidably  arise. 

Some  of  these  niceties  have  arisen  from  the 
pride  c^  Intellect ; — that  pride  which  excites 
minds  to  triumph  over  their  Predecessors  in 
Office— *to  show  their  errors,  and  establish 
wiser  systems  than  those  they  constructed  • 
But  wbile  each  Chancellor  thinks  fw  himself, 
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diey  seem  to  forget  mankind ;  they  show 
dliemselves  wiser,  perhaps,  than  those  who 
went  before  them,  ^^  plu$  sages  que  les  sages^' 
but  by  their  differences  they  bewilder  the 
Suitor,  who  only  Grants  some  certain  Rule  on 
which  he  may  rely. 

Another  cause  of  the  magnitude  of  the 
Chancery  System  arise?,  in  a  great  degree, 
from  what  is,  certainly,  a  noble  error,  the 
humanity  of  the  Chancellors,  To  help  an 
mdividual  hardship,  a  gen^^I  inconvenience 
is  often  occasioned;  the  Law  is  strained,  and 
ingenious  distinctions  are  created. 

I  flatter  myself  this  Work  will  prove  useful 
to  all  ranks  of  the  Profession,  and  more  espe- 
cially to  the  young  Student. 

"We  have,  it  is  true,  detached  Treatises  on 
equitable  Subjects,  and  also  the  Reports  of  the 
Proceedings  in  Courts  of  Equity,  which,  cer- 
tainly, are  so  many  rich  Mines  of  equitable 
Principles;  but  is  it  to  be  expected  that  a 
young  Student,  warm  with  the  fascinating 
charms  of  the  Classics,  and  the  generous 
Studies  of  an  University,  should  read  with 
any  patience  a  variety  of  Treatises,  and  pore 
over  a  long  series  of  voluminous  Reports, 
before  he  has  imbibed  some  elementary 
Principles  on  the  subject,  and  obtained  some 
sort  of  clue  to  the  vast  labyrinth  before  him  ? 
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Blackstone  in  his  Commentaries  alludes  oc^ 
casionally  to  our  Courts  of  Equity ;  but  his 
Treatment  of  the  Subject,  though  much  to  be 
admired,  so  far  as  it  extends,  must  yet  be 
allowed  to  afford  a  very  trifling  knowledge 
of  the  Principles  of  Equity.  It  is,  in  truth, 
one  of  the  most  deficient  parts  of  that  excel- 
lent Work.  He  has  given  an  admirable  view 
x>f  part  of  the  Laws  of  England,  and  particu* 
larly  of  the  Common  Law ;  but  we  look  in 
vain  into  that  unrivalled  Work  for  any  de- 
tailed information  relative  to  the  Principles 
and  Doctrines  of  the  Court  of  Chancery. 
What  little  Blackstone  there  says  of  the  Court 
of  Chancery  is  sketched  with  admirable  spirit 
and  correctness ;  and  fortunate  had  it  been^ 
if  such  a  genius  had  been  applied  to  analyze 
and  unfold  the  Principles  of  that  Court. 

It  is  very  surprising  that  this  should  be  the 
first  attempt  that  has  been  made  to  reduce 
into  one  comprehensive  view  all  the  Doc- 
trines of  the  Court  of  Chancery. 
,  Lord  Nottingham^  who  has  been  called  "  the 
Father  of  Equity,"  appears  to  have  planned, 
and  partly  to  have  executed,  a  Work  of  this 
description;  but  he  lived  in  the  infancy  of 
the  Science. 

It  seems  to  have  been  the  general  opinion 
that  such  a  Work   was  impracticable,  opus 


PimvA€£.  xvii 

desperaiUm ;  but  the  more  we  reflect,  the  more 
we  shall  be  convinced  that  the  Doctrines  of 
the  Court  of  Chancery  are  reducible  into 
System.  Before  the  time  of  Sir  Matthew 
Hale  the  Common  Law.  was  considered  as  in- 
capable of  being  reduced  into  System,  by 
reason,  it  was  said,  ^'  of  the  indigestedness  of 
it,  and  the  multiphcity  of  the  Cases  /'  but  Sir 
Matthew  Hale  was  not  of  that  opinion,  and  he 
immediately  began  his  famous  Analysis^  and 
fully  showed  he  had  reason  to  be  so.  On 
the  foundation  of  that  Production,  Blackstone 
built  his  inunortal  Work.  In  like  manner, 
it  seems  to  me,  that  all  the  proceedings  in  the 
Court  of  Chancery  are  referrible  to  some  fixed 
principles,  and  are  as  capable  of  being  treated 
of  systematically  as  the  Common  Law  is.  Lord 
Nottingham  observes  of  Sir  Matthew  Hale^  that 
he  looked  upon  Equity  as  part  of  the  Com- 
mon Law,  and  one  of  the  grounds  of  it,  and 
therefore,  as  ne^r  as  he  could,  he  did  always 
reduce  it  to  certain  Rules  and  Principles, 
that  men  might  study  it  as  a  Science,  and 
not  think  the  administration  of  it  had  any 
thing  arbitrary  in  it  {m). 
The  Leaf  Pratoria  of  Ch.  Baron  Gilbert, 


(«)  See  Burnet's  Life  and  Dettth  of  Hale^  p.  176.  The 
great  man  mentioned  by  the  Bishop  in  page  173,  was  Lord 
flottiiighatn. 
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of  which  I  have  a  Copy  in  manuscript ;  the 
Treatise  of  Equity  by  Mr.  Ballow,  and  the 
Principles  of  Equity  by  Lord  Kaims,  have 
each  their  respective  merits,  but  neither  of 
them  exhibits  that  arrangement  and  compre- 
hension which  the  subject  seems  to  deserve, 
and  require. 

The  Lex  Pretoria  is  a  very  confined  and 
unfinished  sketch. 

The  Work  intitled  Principles  of  Equity  is 
too  theoretical,  and  founded  more  on  Scotch 
Law  than  on  the  decisions  of  £nglish  Courts 
of  Equity,  and  has  never  been  looked  up  to 
as  an  authority.  The  Treatise  on  Equity  is  a 
masterly  Work,  and  possesses  too  many  ex- 
cellencies to  be  hurt  by  any  little  criticism ; 
but  with  all  its  merits,  it  must  be  confessed 
to  be  not  sufficiently  comprehensive  or  me- 
thodical, and  like  the  other  Works  I  have 
noticed,  unavoidably  deficient  in  the  infor- 
mation to  be  gathered  from  the  Modem  Re- 
ports, by  which  the  Doctrines  of  the  Court  of 
Chancery  have  been  so  much  illustrated  and 
enlarged.  Mr.  Fonhlanque^  the  Editor  of  the 
last-mentioned  Work,  has,  up  to  the  period 
at  which  he  wrotie,  remedied  one  of  its  defects, 
by  his  references  to  the  modern  Decisions;  but 
his  Notes,  learned,  useful,  and  able  as  they 
are,  are  unavoidably  desultory  and  uncon- 
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liected)  and  have  rendered  still  more  glaring 
the  remaining  deficiencies  of  the  original 
Work.  If  the  Editor's  delicacy  had  per- 
mitted him  to  re-cast  the  whole  Treatise,  we 
should,  probably,  have  been  furnished  with  a 
complete  Work,  such  as  might  be  expected 
from  his  great  abilities,  and  long  experience. 

From  the  plan  on  which  this  Treatise  wai? 
composed,  I  have  had  occasion  to  borrow 
but  little  from  the  Works  I  have  mentioned  ; 
none  at  all  from  Lord  Kaims's  Work.  In 
those  few  instances  where  I  have  received 
assistance,  I  have  acknowledged  the  obliga- 
tion. 

The  first  object  of  every  Student  ought  to 
be  to  study  the  Elements  of  the  doctrines  of 
his  Art,  and  in  almost  all  the  Sciences  such 
Works  are  to  be  found.  "  Whosoever,''  says 
Lord  Chancellor  Fortescue  (/i),  "  desires  to  get 
a  competent  understanding  in  any  faculty  or 
science,  must  by  all  means  be  well  instructed 
in  the  principles  thereof;  for  by  reasoning 
from  the  principles  which  are  universally 
acknowled^d  and  uncontested,  we  arrive  at 
length  at  the  final  causes  of  things ;  so  that 
whoever  is  ignorant  of  these  three,  the  Prin- 
ples,  Causes,  and  Elements  of  any  Science, 
must  needs  be  fatally  ignorant  of  the  Science 

(n)  Fortescue  de  Laud.  Ang.Ch.  8. 
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itself;  on  the  other  hand,  when  these  are 
known,  the  Science  itself  is  known  too,  at 
least  in  general  and  in  the  main,  though  not 
distinctly  and  completely/'  All  those  vast 
frightful  Volumes,  termed  Reports,  would  no 
longer  appal  the  Student,  if  he  had  but  a 
guide  in  the  mighty  maze  before  him;  for 
Cases  are  but  corollaries  from  first  principles ; 
they  are  proper  enough,  nay  indispensable,  as 
Works  for  occasional  reference,  but  are  wholly 
improper  to  be  studied  as  Elementary  Books. 
Without  method,  though  full  of  various  know- 
ledge, to  use  the  expression  of  the  Institutes, 
"  they  cause  the  Student  cither  wholly  to 
abandon  his  studies,  or  bring  him  late  through 
a  series  of  labours  to  that  knowledge  which 
he  might  otherwise  have  attained  with  ease 
and  expedition''  (o). 

Unless  the  principles  of  Chancery  Science 
are  mastered,  it  requires  incessant  application, 
and  a  stupendous  memory  to  retain  every 
particular  Decision ;  but  when  once  the  prin- 
ciples are  thoroughly  acquired,  the  applica- 
cation  needs  not  be  so  incessant,  and  the 
memory,   without  any  extraordinary  effort. 


(o)  Instit.  Lib.  i.  Tit  i.  a.  s.     Reports  of  Cases  in  C]iaDcery» 

I  cannot  here  deny  myself  ,  foraseriesof  jears.    They  are 

the  pleasure  of  remarlan^  how     Taluable   for    the    judgment 

grei^T  the  profession  is  in-     shown  in  the  selection^  and  for 

debted  toMr.  Yesey,  jun.  for  his     their  fidelity. 
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will  easily  store  up  and  recal,  as  occasion 
may  require,  every  important  Case  which  has 
been  presented  to  the  mind  either  by  reading 
or  experience. 

"  I  am  inclined  to  believe/'  says  an  accu- 
rate observer  of  the  human  mind,  "  both  from 
a  theoretical  view  of  the  subject,  and  from  my 
own  observations,  as  far  as  they  have  reached, 
that  if  we  wish  to  fix  the  particulars  of  our 
knowledge  very  permanently  in  the  memory, 
the  most  effectual  way  of  doing  it  is  to  refer 
them  to  general  principles''  (p). 

In  the  execution  of  this  Work  I  have  con- 
fined myself  to  the  consideration  of  matters 
which  exclusively  fall  under  the  cognizance 
of  the  Chancellor,  or  concurrently  with  other 
Courte  of  Equity.  It  is  true,  that  a  question 
of  mere  Law  is  often  discussed  in  Courts  of 
Equity,  and  this  is  frequently  necessary,  be- 
fore equitable  relief  can  be  administered  ;  but 
whenever  such  points  arise,  the  Chancellor 
follows  the  Law,  and  such  points  are  deter- 
mined in  conformity  with  the  Decisions  of 
the  Common  Law  Courts.  But  though  such 
questions  do  often  collaterally  arise,  and 
aknost  every  point  of  Law  is  occasionally 
brought  into  discussion,  and  our  £quity  Re- 

ip)  Stewart's  Etements  of  the  I'hilosophy  of  the  Human  Miiid> 
p.  4«5- 
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ports  abound  with  them,  yet  I  think  it  unne« 
cessaryto  detail  the  principles  of  the  Decisions 
of  the  Chancellor  on  points  of  Law,  and  this 
for  several  reasons  :  Because,  though  the 
opinion  of  the  Chancellor,  even  on  a  point  of 
Law,  must  always  be  looked  up  to  with  great 
respect,  yet,  certainly,  such  points  are  decided 
with  more  of  weight  in  the  Common  Law 
Courts,  since  the  Judges  are  numerous,  and 
their  studies  have  been  peculiarly  devoted  to 
the  learning  on  such  subjects.  The  opinion 
of  the  Chancellor  on  a  point  of  Common 
Law  cannot  be  put  in  competition  with  an 
.express  Decision  of  the  Common  Law  Courts 
on  the  same  subject.  It  is  therefore  to  the  De- 
cisions of  the  Common  Law  Courts  thatrefer- 
ende  should  be  made  on  such  points.  Indeed, 
If  the  Chancellor  has  any  doubt  on  a  mere 
point  of  Law,  if  the  point  has  not  been  clearly 
itettled  by  Common  Law  Determinations,  it  is 
his  constant  habit  to  refer  to  a  Court  of  Com- 
mon Law  for  its  opinion ;  and  though,  strictly 
speaking,  the  Chancellor  is  not  bound  to  act 
upon  the  aniSwer  of  a  Court  of  Law  (j),  yet 
that  opinion  always  governs  the  Chancellqr  ; 
a  plain  proof  this  of  its  pre-eminent  authprity 
in  Common  Law  Science. 

Of  questions  of  Law,  the  Judges  are  the 

(f)  14  Ve»-  33. 
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sworn  and  proper  Judges.  "  If/'  says  the 
Ifird  Keeper  Bridgmarij  who  had  called  some 
of  the  Judges  to  his  assistance,  "  I  were  of 
another  opinion,  yet  I  would  be  bound  by 
the  opinion  of  my  Lords  the  Judges''  (r). 

In  a  case  in  which  Lord  Hardzmcke  had 
received  the  opinion  of  a  Court  of  Common 
Law  on  a  case  sent  by  him,  he  observed, 
"  I  shall  not  send  it  again  to  Law ;  and  how* 
ever  I  might  have  doubted,  if  I  had  sat  in  the 
King's  Bench,  on  the  argument  in  point  of 
Law,  yet  I  shall  not  depart  from  the  opinion 
of  those  learned  Judges"  (s). 

And  in  another  Case,  where  the  Chancellor 
had  called  upon  some  of  the  Judges  to  assist 
him  in  a  case  before  the  Court,  he  observes, 
**  If  I  had  even  now  a  doubt  <x>ncerning  it, 
I  should  have  held  myself  bound  by  the  opi- 
nion of  the  Judges  as  a  matter  within  their 
conusance,  'in  like  manner  as  if  I  had  sent 
this  to  be  tried  at  Law,  in  which  case,  the 
Court  always  decrees  consequentially  to  the 
Trial "  (t).  A  plain  proof  this,  of  the  binding 
effect  of  the  Decisions  of  Courts  of  Common 
Law  upon  the  Chancellor. 


(r)  Pry  V.  Porter,  l   Mod.  (t)  See  Chesterfield  v.  Jan* 

313.  *o»,   3   Ves.   153;  and   what 

(#)  £ijiw  T.  MaekUih,  Ambl.  Lord  Eldon  lays  in  Dashtooodt 

x8$.  T,  Peyton^  1 8  Vc«.  97. 
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To  introduce  questions  of  pure  Law  in  a 
Treatise  on  Equity,  renders  the  Work  inca-' 
pable  of  system,  confused,  and  immethodical, 
and  is  an  amalgamation  which  tends  only  to 
embarrass  the  reader.  It  is,  I  believe,  one 
of  the  principal  causes  that  has  obstructed 
the  reduction  of  Equity  Principles  to  system 
and  method.  I  have,  therefore,  as  much .  as 
possible,  avoided  any  notice  of  Common  Law 
doctrines  in  the  ensuing  Work,  and  must 
refer  my  readers  to  Common  Law  Writers  for 
such  learning. 

I  originally  intended  to  prefix  to  this 
Work,  An  Historical  View  of  the  Rise  and 
Progress  of  the  Chancellor's  Authority ;  con^ 
ceiving  it  be  a  natural  and  proper  introduce 
tion.  The  inquiry  cost  me  great  Labour, 
and  much  antiquarian  research;  but  as  I 
had  mixed  >vitb  it  the  characters  of  the  Chan^ 
cellors ;  the  anecdotes  concerning  them,  con- 
nected with  the  administration  of  Justice; 
tliQ  various  disputes  respecting  the  Chancery; 
the  progress  from  arbitrary  discretion  to 
fixed  Rules ;  a  vindication  of  the  Jurisdiction 
from  the  cavils  of  various  Writers ;  a  suggest- 
tion  of  possible  improvements,  and  other 
matters  incidentally  relating  to  it,  my  ma-^ 
terials  extended  so  much  beyond  what  I 
originally  intended,  (a  shcHt  dissmation)  th^t 
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they  amounted  to  a  Volume ;  and  as  inquiries 
of  this  description  are  suitable  only  to  the 
taste  of  a  few,  and  the  Publication  would  have 
yery  considerably  increased  the  size  and 
price  of  the  Work,  without  contributing  much 
to  its  utility,  I  dropped  this  part  of  my  de- 
sign, though  not  without  some  reluctance,  as 
the  subject  was  a  favourite  one. 

Many  persons  have  conceived  a  prejudice 
against  the  Court  of  Chancery,  and  have  con- 
sidered it  as  an  huge  overgrown  excrescence, 
which  called  for  the  pruning  knife  of  the 
Legislature ;  but  this  is  the  language  of  pre- 
suming ignorance.  Some  defects  it  has ;  the 
machinery  of  the  great  System  has,  till  lately, 
been  too  slow  in  its  motions  ;  but  after 
contemplating  it  in  all  its  parts,  visiting  its 
foundations,  and  witnessing  its  benefits,  it 
is,  in  my  humble  apprehension,  a  most  bene- 
ficent Judicature,  and  of  unparelleled  wisdom 
and  utility ;  exhibiting,  occasionally,  all  the 
subtlety  of  the  disciples  of  Loyola,  but  em- 
ploying it  to  aid  the  sacred  cause  of  Justice. 

To  some,  the  numerous  citations  of  Cases 
may  seem  Uke  an  ostentation  of  reading ;  but 
every  professional  Man  is  fully  aware,  that 
the  greatest  merit  in  a  legal  Writer  will  not 
compensate  for  the  want  of  Cases  in  support 
of  his  positions.     In  an  English   Court  of 
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Justice,  the  veriest  dolt  that  ever  stammered 
a  sentence  would  be  more  a;ttended  to  with 
a  Case  in  point,  than  Cicero,  with  all  his 
eloquence,  unsupported  by  authorities ;  and 
it  is  fit  it  should  be  so,  for  how,  otherwise^ 
can  Law  be,  what  it  ought  to  be,  a  certain 
Rule  of  Conduct. 
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Hoqoyirood  v,  felwypi,  u.  284.  84<^ 
Honor  v.  Honor,  i.  61. 64. 
Hooley  r.  Hatton,  ii.  86. 
Hooper,  ex  parte,  i.  527.  53^. 
I       ,  exparte  inroHevitt,  i.  gSi* 
— —  V.  Goodwin,  i.  1 11.  |66. 

ii.  123.  602. 
Hope  V.  CMfden,  1.4^,  496.    ' 
Hopkins,  expafftflb  ^88>>835-3W* 
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Hopkins  v.  Iibpkiii$,  L  440.  491.  ii. 

135. 
HopkioBODy  ex  ^arte,  ii.  669. 
-^—  p.  Leachy  1. 583.  ii.  152. 
Hopton  V,  Drjden,  i.  584. 
Horn  V.  Baker,  iL  634, 635. 

V.  Horn,  ii  470. 

HiMne,  ex  parte,  ii.  657* 
— — v.  Lanoy,  iL677. 
Honublow  V.  Shiile^,  U439. 
Homsby  V.  Finch,  li.  97.  ioo»  104. 

107, 
— —  V,  Lee,  i.  480. 
Horrell  v.  Waldron,  ii.  4. 
Horsey'scase,  ii.  603. 606.  699. 
Horsley  v.  Chaloner,  ii.  18. 379. 
— —  ex  parte,  ii.  614. 
Horvrooa  v.  Schmedes,  ii.  533. 
Hoskins  r.  Featherstone,  i.  146, 147. 
Hoste  o.  Pratt,  i.  343.  ii.  ai. 
Hotham  v.  East  IndiA  CMnpaoy, 

1.431. 

r.  Stone,  i,  236. 

Hough  V.  Williams,  ii.  515. 
Houffhton,  ex  parte,  ii.  114. 
Houlditch  V.  Houlditch,  ii.  934. 
Hooson  V.  Earl  Winnington,  ii.  394. 
Horendon  v.  Lord  Annealey,  i.  99, 

100. 057. 453-455-  519.  M- 168. 
633. 

Horey  v.  Blakeman,  i.  578.  ii.  133. 

144.  145. 
How  ■©.  Chapman,  i.  595.  ii.  557. 

V.  Wilden,  i.  a68. 

Howard  o.  Braithwaite,  ii.  446.  478. 

V.  Castle,  i.  335. 

V.  Harris,  i.  516,  519, 535. 

V.  Hopkins,  i.  44.  405. 

V.  Howard,  i.  579. 

V.  Jemmet,  ii.  641. 

V.  Suffolk,  ii.  463. 
Howard  v,  Fbpera,  ii.  193. 835. 
Howden  v,  Rogers,  ii.  1289,  'S^* 
Howe  V.  Chapman,  iL  557. 
—  V.  Duppa,  ii.  397. 
Htfwell  V.  George,  i.  405.  410.  433. 

ii.  441.550. 
— *^  V.  Howell,  i.  6«. 
Howgrave  v,  Cartier,  i.  495,  496, 

„      497- 

Howse  V.  Chapman,  ii.  63. 

Ho^le  V.  lA9meyi  4i.  449, 450. 

Hubbard^  ex  pttW,  «.i6o4. 


Huddleetone  v.  Brfico^,  i.  ^5, 485/ 

ii.  443*  444«  578. 
Hudson  V.  Bertram,  i.  415, 416. 

V.  Hudson,  i.  584.  633.  637. 

Huet  V.  Le  Mesurier,  ii.  448. 
Huggins  V.  YorkBoiMings  Company,' 

a.  397.  315.  <46. 
Hughes,  ex  narte,  ii.  683, 

v.  Doulben,  i.  596. 

V.  Garth,  iL  316.  333, 

t,  Hughes,  i.  343 .  637.  ii.  93.344: 
-—  ©.  Kearney,  ii.  198. 130. 
—  V.  Maire,  i.  833. 
V.  Trustees  of  Morden  Cdlege^ 

».  147*  159- 

V.  Williams,  i.  534.  ii.  1 15. 338. 

Huguenin  v.  Basely,  i.  363. 381. 33a. 

ii.  333.  489. 
Hulme  f .  Tenant,  i.  473. 
Humble  v.  Bill,  i.  387. 
Hume  V.  Burton,  ii.  754. 
V.  Edwaids,  i.  631.  ^33,  634.^ 

ii.  109. 
Humphreys  v.  Hwnphreys,   ii.  90. 

1€9.  331; 

V.  Moore,  ii.  5^$.  Sffi. 

Humphry  v.  Bullen,  1. 579. 637. 637* ' 
— —  V,  Morse,  ii.  553. 
— -^—  V.  Tayleur,  ii.  33. 94. 
Hungerford  v.  Knight,  i.  366. 
Hunsden  v.  Cheney,  i.  365. 
Huntv.  Fowneson,  ii.  510. 
1>.  Fownes,  ii.  555. 

V.  Hort,  i.  83. 

r.  Lever,  ii.  300. 

V.  Matthews,  i.  395.  336. 

(Lessee  of,)  v.  Moore,  ii.  14. 

V.  Priest,  ii.  346. 
Hunter,  ex  parte,  ii.  593.  646. 688. 
— —  V.  M'Cray,  ii.  330. 
Husband  v.  Husband,  ii.  577. 

©.  Pollard,  i.  413. 

Husbands  v.  Husbands,  li.  91. 
Huson  V.  HewBon,  ii.  s66. 
Hutcheon  v.  Manning,  ii.  17. 
Hutcheson  v.  Hammond,  L  368.  iL34. 
Hutchln  V.  Mannington,  ii.  17. 
Hutchinson   9.    Lord   Massarene, 
ii.  335. 

v.  Marlduan,  ii.  365. 


Hyde  V.  GreenUll,  iLtao6. 473. 

V.  Hindly,  1.349. 

^ —  V.  Hyde,  i.  603. 
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Janniiigs  v.  Looks,  i.  338.  ti.  96. 

V.  Merton  Coll.  ii.  376. 

».  Moore,  i.  67. 

V.  Sellick,  i.  373. 

V.  Walker,  ii.  357. 
Jenoar  v.  Jenour,  ii.  531. 5^8. 578. 
JepsoD,  ex  parte,  ii.  680. 
Jeminffham  v.  Glass,  ii.  331. 
Jerrard  r.  Saunders,  i.  307. 507, 508. 

ii.  1^.339- .34»- 
Jervoise  v.  Duke,  ii.  89. 

V.  Sak,  i.  344, 345- 

Jenris  v.  Bniton,  i.  339. 

—  V.  Duke,  i.  362. 

-— .  V.  White,  i.  328.  ii.  355. 

JesBon  V.  Jesson,  ii.  45. 

Jessup  V.  Dupor^  ii.  354. 

Jesus  Coll.  V.  Bloom,  L  87. 149.  ii.  1. 

Jeron  v.  Bush,  ii.  133.^^ 

Jewdwine  v,  Alcock,  ii.  498. 

Jewson  r.  Moulson,  i.  139. 483.  485. 

Johnson  v.  Bentham,  i.  411. 

V.  Browne,  ii.  549. 

V.  Curtis,  i.  103. 

V.  De  laCreuze,  i.  331.        ' 

exparte,  i.  359-"*673>^73*^5- 

V.  Freer,  ii.  375. 439. 

V.  Johnson,  ii.  1  lo. 

V.  Legard,  i.  414.  ii.  533. 

V.  Medlicott,  i.  301 . 

V.  Mills,  i.  330. 

V.  Northey,  ii.  535. 

«?.  Nott,i.407. 

v.Oj^by,  i.409. 

V.  Peck,  ii.  530,531. 

V.  Twist,  ii.  104« 
Johnston  v.  Swann,  ii.  64.  68, 
JoDand,  ats.  ii.  339,  340. 

V.  Stainbridge,  i.  338. 

Jollife  V.  East,  ii.  558. 

Jones,  ex  parte,  ii.  603.  617.  631. 
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V.  —  ,  u.  315. 

V.  Alephsin,  ii.  338. 

V.  Bougett,  ii.587. 

V.  Brewer,  i.  187. 

V.  Colbeck,  i.  557. 

V.  Collier,  ii.  59. 

V.  Coxeter,  ii.  546. 

«.  Curry,  i.  s^,  57. 

V.  Davis,  ii.  348.  313. 

V.  Prost,  i.  339. 353. 

V.  Gibbons,  L  539»  548*  u«  635. 


Jones  V.  Harris,  i.  476, 477.  ii.  197. 

451- 

O.Jones,  i.  90.  139.  303.  3i6. 

959*  439*  "•  173-  ^75-  337* 

373»  374-  478.  519- 
V.  Jukes,  i.  580. 

V.  Lau^hton,  i.62. 

v.  Lewu^  ii.  143. 553. 

V,  Marsh,  i.  375. 

V.  Mitchell,  ii.  406. 

V.  Morgan,  i.  74,  558. 

V.  Pawfett,  ii.  339. 

V.  Pengree,  i.  98. 

V.  Powell,  ii.  380. 

r.  Price,  i.  417. 419. 

V.  Pugh,  ii.  837. 
-  V.  Roe,  i.  54g. 

V.  Sampson,  li.  339. 

V.  Smitn,  i.  538. 

V.  Strafford,  (Earl  of,)  i.  187. 

597.  ii.  383.  358. 

o.  Suffolk,  ii.  89. 34. 

o.  Taylor,  ii.  33i. 
— — -  V,  Thonuui,  ii.  334. 

V.  Tuberville,  ii.  5.  441. 44s. 

—  V.  Tucker,  i.  56. 

V.  Williams,  ii.  68. 

Jordan  v.  Sawkins,  ii.  395. 
Jory  o.  Cox,  i.  34.  513. 
Joseph  V.  Doubleday,  ii.  363. 

r.  Mott,  i.  580. 

Joy,  r.  Campbell,  i.  93.  ii.  145. 391. 
Joynes  v.  Statham,  L  405. 
Judd  V.  Piratt,  ii.  50. 
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Kain  r.  HamQton,  i.41. 
Kaye  v.  Boulton,  ii.  676. 
Keaguick  r.  Inglis,  ii.  371. 
Keating  v.  Sparrow,  i.  33.44. 
Kebble,  ex  parte,  i.  345. 
Keble  v.  Thompson,  ii.  144. 
Keeling  r.  Browne,!.  599. 619. 
Keen  v.  Stuckley,  L  416. 
Keene  v.  Riley,  i.  588. 
Keiffhley  v.  Browne,  ii.  367. 
Keiley  v.  Monk,  ii.  1.  20$  Zh  3*' 
Keith,  ex  parte,*  ii.  683* 
Kellsal  V.  Bonnet,  ii.  334. 
Kelly  V*  Power,!. 510. 
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Kemp  V.  Mackarelly  iL  47.7.  531. 
mmm^-^  9»  Squire,  ii«  4165,  ^fiGL 
— —  V.  Kemp,  L  3i5*  s^Ti  3i8- 
Kempe  v.  Antijil,  i.  85^. 

V,  Prior,  i.  «a8,  »•  s8t. 

T.  We«ri>rooke,  i  5«g. 

Kendall,  ex  parte,  L  7s.  asi-ii.  686. 

696. 
Kenebel  v.  Sorafton,  ii-  SS5* 
Kenge  v.  Delav^,  1.  474, 
Kemiedy  v.  DaLy,  ii.  127. 

V.  jLee,  i.  374, 

V.  Stainfiby,  iu  los. 

Keimel  V.  Abbot,  H.  4.  103* 
Kenner  v.  Goubton,  ii.  431, 
Kewiet  V.  Browne,  i.  116. 

,  ex  parte,  ii.  698. 

Kenney  v.  Browne,  i.  264.  ii.  397. 
Kennck  v.  Clayton,  ii.  264. 
— —  V,  Jones,  li.  ^s^'  543. 
Kensington,  ex  parte,  ii.  479.  48a 

Kent,  ex  parte,  i.  336. 341. 
» p.  Bodgmao,  i.  78. 

V.  tlLstob,  i.  79. 

f?.  Kent,  iL  5384 


Kinder  f^  WiffiaiQs,  if,  £||99. 
Kine  v.  Babe^  i.  380.  494* 
King  (The)  v.  Blach,  i.  17.    . 

V.  Brewer,  L  388. 

V.  Briggs,  ii.  381. 

0.  Brinuew,  i.  11. 

V.  Caw,  ii.  377. 
V.  Coggan,  I  %S4* 

and   another  ti.  Countess  of 
Arundel,  i.  326. 

V.  Delamotte,  i.  522. 

V.  Denaison,  iL  97.  102.  104. 
128. 

ex  parte,  i.  11. 12.  uL  599.  6i8« 

720. 

V,  Fowler,  i.  17. 

V,  Haine,  i.  19. 

V.  Hake,  i.  495. 

V.  King,  i.  69.  224. 

«•        ■,  iL 364. 

V.  Knox,  i.  4. 

V.  Marissal,  L  304.  523. 

V.  Saunderson,  i.  95. 

V.  Smith,  i.  507, 

V.  Taylor,  ii.  23. 

V.  H^tstable  Company,  L-^a^ 

o.  Wightman,  ii.  484* 

V.  WiSces,  ii.  164. 

V.  Withers,  ii.  26. 
Kingcote  v.  Bainsley,  ii.  380. 
Kingdon  v.  Bridges,  ii.  no. 
Kingdon,expait^,ii.67o. 
Kingaland,  Lord,  v.  Imtf  TyrnawaJ, 

L  loo. 
Kingston  v.  Pievpont,-  ii.  390.    « >l^  t 
Kinnaird,  Lord,  v.    Lordi  Salto«n, 

ii.  583.  . 

Kinnersley  V.  Simpson,  iL  :3q^- 


:»a.i 


Kentish  v.  Kentish,  u 
Keawordiy  v.  Afinmor,  iL  199.. 
Kenyonv«  Werthiogton,  ii.  491. 
Kerrick  9.  Bamsby,  L  9^. 
Iforty,  ex jMiite»  ii.  622. 
Kettle  V.  ToWQsend,  L  68. 
Keltkb^i?.  Attwqod,  L  368* 
—  V.  Xamb,  ii.  543.  580. 
Kqt  v.  BradshfMfr,  L  295. 

i  ex  parte,  ii.  659. 

Keymis  v.  Proctor^  i.  376. 
Kiddersley  v.  Fisher,  ii.  408. 
Kidney  V.  Coussmaker^L^.  71. 277. 

278.  587.  595.  ii«.ia^ 
Kieman  v.  Fitz  Simon,.  M.  i3«u  19a* 
Kildare>  Earl  of»  uw^Sir.  Jehu  fiiuftaee, 
ii.  805. 

Coiuttfeai  ,0^  9*  Hohso%  i<S^*  I  bright,  i/$a8,  dayw 

Killigi»e«  v,^KilligVM>  v^  303,.  Kirk,  ex  pBrte,aiiv 6ft0.1  . « r    . 

KikiioreyCLoad)uXhaekeili|)r,L44§«   v.  Clarkje^  ji,;i7&r.   :>.r 

KUmurry's  (Lady)  <we,  ik  32,  v.  Kirk,  %  414.     a ,.      , 

Kimpton  v.  Eve,  L  iia^^  ii«2^9.  #!«.    v.  WebWii- 1  \^ 

KiMtOP  v.€laiicei  usig^  599^  *         Kirkby  v.  9kYmfm0m  He^iitat, 
— -  v.  Miller,  i.  icfiw  ..  -  --i- 

Kinder  v.  Jonei|  j.  «^, 


Kinsey  v.iCinaey,  ii.  3l^i|32. 
— —  V.  Yardley,  iL  906. 
Kinsman  d.  Barker,  L  dOQ. 
Kinworthy  o.  AU^n,  iL  354.1 
Kirby  v.  Potter^  ii..vski,*j^        ^  — 
Kircudbright,  Im^  v^iiig  KisciuL 
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Kirkpatriek  9.  Loye»  ii.  si6. 
Kirkman  v.  Millea,  ii.  %%%* 
Kitchia  tK  Baitsb)  ii.  6:)l. 
Kittear  v.  lU^nM^  ii.  6$*j. 
Knatchbuli  v.  Grueberi  i.  49tk 
Knewell  v.  Gardiner,  ii.  lOi, 
V.  CameroOy  ii.  34. 

V.  Cackford,  i.  375. 

V*  Buplttsis,  u  143.  395.  ^53. 

ii.  337. 

V.  Knight,  ii.  iga. 

v.Maaein,  1.613, 

V.  MoBelej,  i.  ^46,  14.7. 

V.  Plymouth,  Lon^  ii.  343. 

V.  Young,  ii.  34^. 
Knipe  v.  Jeston,  i.  88* 
Knolljrs  v.  Aloock,  ii*.  179. 
Knott,  ex  parte,  i.  533.  536.  ii.  330. 

592- 
KnoweO,  az  pifrte^  iL  667. 66& 

Kaowlas  p.  Broom^  ii*  3 1 1  • 

r.  Haughton,  i.  93. 

Knox  V.  Sjtfinionda^i.  Bo.  395.  ti.  383. 

Kochy^ex  parte,  ii.  7(95- 

Koops,  ex  parte,  1. 19. 


L. 


V*  Mertins,  i.  368.  378.  38a 

S16.  633.  ii.  139. 
Laoey,  ex  parte,  i.  110.  113,  113. 
-—  V.  Hornby,  ii.  354.  365. 
-—  V.  Moore,  i.  353. 
Lacon  v.  Brij^gs,  1. 100.  Sffj. 
Lade  v,  Holrord,  L  5I  i. 
— ~  V.  Lade,  ii.  113. 
Lake,  ata.  ii.  360. 

V.  Causefield,  ii.  410. 

V.  Craddock,  ii.  115. 

V.  Deane,  i.  300. 

v.  Decon,ii.3;3i. 

«.  J)^  Lambert,  ii.  161. 

v.69Man,ii.ii5. 

o.  Laka^  ii.'fto6. 

V.  Thomaa,  i.  530* 

Laaibert  du  Lambev^  ii.  M* 
iMlifect^  Baitotttt,  iw  a^  i^ 


Lamplodi  v.  Ooia,  i.  368. 

— —  V.  Lamplui^,  ii.  117^  118. 

V.  Smith,  i.  i§u 

Lancaater,    AmicaUo    8ocia<gr  ^ 

ii.  7t8. 

V.  Thornton,  iL  175. 

Lance  v.  Newman,  i.  394. 
Lancheater,  ex  parte,  ii.  597. 
Land  v,  Dcvaynea,  ii.  91. 
Lane  v.  Caaey,  i.  583. 

V,  Dighton,  ii.  114.  147. 

ex  parte,  ii.  616. 

V.  Hobbes,  ii.  487. 

V,  Newdigate,  i.  159. 

V,  Williams,  i.  160.  ii.  aai. 
Laae'a  Case,  iL  584. 
Laneaborough,  Lady,  v.  Ockahott, 

i.  407. 
Langdale  v.  Langdale,  ii.  388. 
Langford  r.  Gaacoyne,  ii.  142.  144. 

r.  Pitt,  i.  368.  438,  439. 

Langham  v.  Nenny,  i.  478. 

V.  Sandford,  ii.  toi.  103,  104. 

106. 
Langataff  v,  Fenwick,  i.  53.  73.  90^ 

9^^«»534- 
V.  Taylor,  i.  1 17.  ii.  ^67. 

Langley  v,  Brovme,  i.  50. 

V.  Earl  of  Oxfatd>  i.  S^,  548. 

Langaton,  ex  parte,  i.  537. 

v.  Boybton,  i.  173)'174. 

Langton,  ata. .  ■■  '  ,  i.  .^ykl. 

—  r.  Olivant,  ii.  14$. 

Lanoy  I'.  Duke  of  Al^oO,  i.  346. 450. 
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Lanadowne  r.  Elderton,  iL  ^65. 044* 

V.  Lanadowne,  i.  74* 

Laabrooke  r.  Tyler,  i.  385. 

Lashbrooke  v.  Cock,  ii»  ^ 

Laahley  r.  Hagg,  11. 459. 

Laaaela  r.  Comwallia,  f .  60I. 

Lathrcto  v.  Marah,  i.  1 63. 

Latoucn  r.  Lord  Diinaaiiy,  i<  533. 

Laundy  v.  IViUiafeaa,  ii.  15^  16. 

Laurenaon  v.  Budor,  ii.  ^$gtBk 

Lavender,  ex  parte,  ii«4i4.'€7a.   ^ 

Law  V.  Eaat  ladia  Coaraaar,!.  atf^ 

v.Law,Lft€4.338.384w    >     ^ 


Lawea  v,  Bennett,  L  366. 
Lawlejrv.  Hooper,  L  a^«  oOa. 

518. 
Lawlor,  hpoiaa  afi  wUitru^t  1  && 

.17*  '^« 
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Lawrence  n.  Blatchfori,  {.  503. 

V.  Butler,  i.  434. 

V.  Lawrence^  iL  ago. 
Lawaon  9.  Barker,  ii.  19a. 
V.  LawBon,  ii.  5. 109. 104. 

V.  Stitch,  iL  g.  88. 

V.  Wright,  i.  191.  234.  836. 
Layton,  ex  parte,  IL  608.  61 1,  61 8. 
L^ich  V.  Dean,  i.  41 3. 
Leacroft  v,  Maynard,  i.  602. 

Leadbetter  v, ,  ii.  367.      « 

Leake  v.  Morris,  i.  38 1 . 

V.  Robinson,  i.  60.  ii.  13.  93. 

»•  94.  95- 
Leaverland,  ex  parte,  ii.  700. 

Lechmere  v.  Earl  Carlisle,   i.  363. 

365.390.414. 

V.  Charlton,  i.  494. 

V.  Lechmere,  i.  390. 

V.  Lewis,  i.  416. 

Le  Compte,  ex  parte,  ii.  658. 
Leckev.  Bennett,  i.  ssa. 
Leckey  v.  Murray,  i.  195. 
Lecky  v.  Knox,  i.  355. 
Ledwich,  ex  parte,  ii.  501. 
Lee  V.  Alston,  i.  8^  88. 14a. 

v«  AtkniaOti,  li.  415* 

o.Atidley,  1.461  • 

o.  Brown,  ii.  153. 

V.  Cox,  1.300.^ 

V,  D'Aranda,  i.  399. 

ex  parte  ii.  590^023. 

V.  Henley,  Sir  Oobc^  i.  a6. 49. 
— -^  V.  Lee,  L  489. 

•••-^  V,  jnu^gnage,  i.  377. 

V.  Pasco,  ii.  965, 344. 

V.  Prieaux,  i.471. 

v.WaIlwyn,i.5io. 

V.  Warner,  ii.  535. 

V.  Willock,  ii.  445. 
Leech  v.  Leech,  ii.  83. 
Leeds,  Duke  of,  v.  Lord  Radnor, 

i.  a8.  iL  458. 

u  Earl  of  Stralbrd,  i.  31. 

V.  Powtll,  i.  99. 
Leek,  ex  parte,  ii.  651, 65a. 
L^en*  ex  parte,  u.  654. 
Lees,  ex  parte,  ii.  618. 

Le  Pit  V.  Le  Batt,  ii.  439* 
L^v.  Ttonbull,  iL  s6o. 
L^  V.  Miller,  L  407, 408* 

Lagardv.  Hodges,  i.  368. 394- 
r.  Johnson,  L  387,  388. . 


L^ard  v.  SheSdd,  ii.  349. 
Legate  v»  Sewell,  i.  455. 563. 
Lmt  v.Groldwise,!.  63. 
Le  Heup,  ex  parte,  ii.  915. 740- 

sster  V,  Da  Costa,  L  139. 

,  ex  parte,  ii.  619. 
— ^,  Lord,  V.  Perry,  iL  314. 
-*— o.  Rose,  L  984. 
Leife  v.  SalUngstone,  L  318. 
Leigh  V.  Barry,  L  39.  ii:  141. 145. 
— *  V.  Lutkins,  i.  599. 
— i.  v.  Thomas,  iL  181. 
Leighton's,  (Col.)  case,  L  19. 

V,  Leighton,  L  89. 167. 

Leman,  ex  parte,  ii.  ^o. 
■       V.  Newman,  i.  5*9* 
— —  V.  Newnham,  ii.  904. 
Lempster,  Lord,  v.  Lord  Pomfret, 

L  905. 930. 
Lench  v.  Lench,  i.  3^.  iL  147,  8. 
Le  Nefe  v.  Le  Neve,  i.  398.  ii.  443. 
Lennon  v.  Napper,  L  39.  40,  41. 

363'  41& 
Leonard  v-  Atwell,  i.  41 .  69. 
— '"  V.  Leonard,  L  75.  970- ii.  319. 

337-  340, 341  >  34a« 
— — -  V.  Earl  of  Sussex,  L  569,11. 183. 

Le  Rousseau  v.  Rede,  L454. 

Le  Texier  v,  Mamavine  of  Anspacfa, 

L  913. 11,185.^ 
Lester  v.  Garland,  ii.  40. 
Levet  V.  Needham,  i.  505. 
Leryv.  Undo,  L  415, 416.  11.756. 
Lewin  v.  Lewin,  i.  465.  iL  108. 
ex  parte,  ii.  66g. 

V.  Chase,  ii.  ^9. 

v.  Clitherow,  i.  378. 

V.  Preke,  L  503. 

V.  Kin^,  ii.  48. 

V.  Lewis,  L  459. 

V.  Loxham,  ii.  508.  55a. 

V.  Morgan,  L  117. 

V.  Nanne,  L  585. 

V.  Peec^  L  983. 

V.  Piercy,  ii.  698. 
Lewkner  V.  Reeman,  ii.  543, 544. 
Lickbarrow  v.  Mason,  ii.  66$. 
Lidderdale  v.  Duke  of  Montrose,- 

il.641. 
Liebmanv.Harcourt,  ii.  149. 
Liecester,  ex.  parte,  iL  594. 
'  *'    c. Beresford,  1.484.488.  iifli4. 


Lillia  V.  Airey,  i.  479,  iL  556. 


pjwlilrarch,  1.613.  iLVaaT" 
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Low  V.  Barchard,  I  337.  368. 

V.  Lush,  i.  422. 

o.  Manners,  ii.  so8.  357. 36 1» 

V.  Morgan,  i.  sjQ. 

V.  Ricoardson,  i.  179. 

€.  Waller,  i.  306. 
Lowndes  v.  Collins,  i.  615. 

V.  Lane,  i.  405. 

V.  Lowndes,  ii.  83, 84. 

V.  Tajlor,  i.  soo.  ii.  305.  632. 
Lowson  V.  Copeland,  ii.  1 46. 
Lowten  v.  Mayor,  &c.  of  Colcliester 

ii.  307,  308.471.530. 
Lowther  v.  Andover,  ii.  457. 

V.  Carlton,  i.  308.  ii.  127. 

V.  Condon,  ii.  26,  27, 

V.  Hamper,  ii.  317. 

V.  Lowtner,  i.  111.  33a.  367. 

V.  Raj,  i.  168. 


Lyggon  V.  Strutt,  i.  106^ 
Lynch,  ex  parte,  i.  i4f  15- 
Lyne,  ex  parte,  ii.  743. 
Lynn  v.  Willis,  i.  533. 
Lyon  v.  Chandos,  i.  497. 499, 509:- 
— ^  V.  Dnmbell,  ii.  385. 
Lyons,  ex  parte,  ii.  641. 
Lyre  y.  PameU,  ii.  557. 
Lysiiai^bt  v.  Royse,  i.  515,  316.. 

u.  735. 
LjTsCer  V.  DoUand,  i.  93. 533. 610. 
Lyttleton,  ex  parte,  ii.  753. 
Lytton  V.  Lytton,  ii.  539. 

M. 

Mabank  v.  Metcalfe,  ii.  447. 
Maberley  v.  Turton,  iw  342. 
Macarthy  t.  Goold,  ii.  307. 
Macarty  if.  Gibson,  li.  341. 


o.WeseDioreland,Earl  of,  1.401.   Macclesfield,   Earl  of,   v.  Blake^ 


554»  555- 
Lowthian  v.  Uasel,  t.  527.  ii.  111. 

Lorde  v.  Griffiths,  i.  437. 

Lubiere  v.  Geriam,  n.  515. 

Lucas  Vm  Calcraft,  ii.  564* 

V*  Commerford,  i.  403.540. 

V.  Evans,  ii.  290.. 

V.  Lucas,  ii.  346. 

V.  Temple,  ii.  510. 

V.  Wilson,  L  396.  ii.  713. 
Luckey  v.  O'Donnd,  i.  2^ 
Lucy  V.  Gardiner,  i.  633. 
Lumam's  Case,  ii.  730.  752* 
Ludlam,  ex  parte,  ii.  747. 
Ludlow,  ex  parte^  L  334.   ii.  741. 

743. 
Luke,  (St)  Parish  c£,y.  Parish  of  St. 

Leonard,  Shoreditch,  i.  171. 
Lumb  V.  Milnes,  i.  473. 
Lund,  ex  parte,  ii.  589.  621.  729. 
Lupton  V.  Tempest,  i.  48b. 
— — i.  V.  White,  i.  104.  iL  437.  510. 
Luisan  V.  Bowen,  ii.  490. 
Ln£  9.  Wflkinson,  i.  377,  378. 
Lutkina  v.  Leigh,  i.  619.  633.  635. 
Lutterell  v.  Reyneli,  ii.  853. 
Lutwyche  v.  Lutw^che^  i.  633. 
-—  V.  Winfoid,  1.  443. 
Luxton  T.  Stephens,  ii.  559, 
Lyddal  v.  Weston,  I.  436. 
Lydiat  V.  Sir  John  Foadh,  iL  75. 
Lyford  v.  Coward,  i  38. 


u.  501. 

V.  Davis,  i.  333.  ii.  395. 

V.  Fitton,  i.  548. 
Maccormic  v.  Buller,  i.  475,  476. 
Maccullock  v.  Colbach,  ii.  502. 
Macdonald  v.  Hanson,  i.  438. 
Macdougiil,  ex  parte,  ii.  645. 752. 
Macey  «.  Shunner,  i.  69,  70.  318- 
Mac  Gee  v.  Morgan,  i.  308. 
Machell  V.  Taylor,  i.  436. 
— — ,  ex  parte,  ii.604. 
Macher  v.  Foundling  Hospital,  L  40. 
—  u.  Reed,  i.  164. 
Machin  v.  Salkeld,  ii.  732. 
l^Iackell  V.  Winter,  ii.  14.  ^ 
Mackenzie  v.  Mackenzie,  i.  33. 

t^.  Robinson,  L  513*  5^9* 

Mackemess,  ex  parte,  ii.  615. 
Macauley  v.  Philips,  i.  483*  485*  4^^r 

487,  488. 
Macginnis,  ex  parte,  ii.  oc^. 
Macfintadi  v.  Townsend,  ii.  61. 
Macklin  v.  Richardson,  i.  153. 
Mackreth  r.  Marlar,  i.  3^30.  433. 

V.  SymmoBS,i.6i8.ii.  139, 130. 

Mackworth's,  Sir  Humphisey's,  Case, 

L356. 

v.  Bri^Sf  ii.  277. 

V.  Clmon,  ii.  311. 

V.  ThoOias^  i.&i^        ,       .^ 
Madeod  ir.  Druminond,  i-  3^8,  sSg- 

ii.  550. 
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Macnamara  r.  Arthur,  i.  136. 
— ^  au.  —  i.  aag. 
'        V.  BaDej,  i.  537. 

p.  Jonesy  i.  69.  ii.  158. 

—  ex  parte,  ii.  615. 
Macqueen  v.  Farqufaar,L3ii,  313. 

43a.  ii.  560. 
Macreth  v:  Symonds,  i.  499.   ii.  1 30. 
liacwilliams,  ex  parte,  ii.  651.  G74. 

675- 
Maddison  v.  Andrews,  i.  316,  317, 

318.  ii.  ]6. 

Maddoc  v.  Jackson,  ii.  192, 193. 

Maddox  v.  Maddox,  ii.  326.  409. 

Magrath  r.  Lord  Muskerry,  i.  41. 

ii.  573. 
Mafi[uire  v.  Allen,  ii.  333. 
Miraon,  Lord,  v.  Lord  Stanhope, 

i.  144. 
M*Mahon  v.  Sisson,  ii.  385. 
Mair  i?.  Thellusson,  ii.  246.  384* 
Maine  v.  Melbourne,  i.  381. 
Maire,  ex  parte,  i.  358. 
Maison  v.  Murray,  ii.  384. 
Maitland  v.  Wilson,  ii.  298. 
Makeham  r.  Hooper,  i.  62 1 . 
Malcolm  r.  Martin,  ii.  5.  78.  82. 
Maling  v>  Hill,  ii.  561. 
Malim  v.  Keighley,  ii.  7. 
Mallabar  v.  Mallabar,  i.  69. 
Mallack  v.  Galton,  i.  532. 
Man  V.  Ward,  ii.  416.  437. 
Manaton  i\  Squire,  i.  242.  244. 

247. 
Mangham  v.  Masson,  i.  591 .  598. 
Maneleman  v.  Prosser,  ii.  387. 
ManWe  v.  Bale  &  Bruton,  i.  534. 
Mann  v»  Copland,  ii.  13. 

r.  King,  ii.  214. 

Mannerille  V.  Manneville,  i.336. 
BCanning  v.  Burgess,  i.  536. 

ex  parte,  li.  497. 

V.  Herbert,  ii.  27. 

V.  Lechmere,  ii.  436. 

V.  Spooner,  i.  587. 
Mansel  v.  Bowles,  ii.  549. 
Manaell,  ats.  —  i.  532. 
-^^•v.'Mansell,  i490,  491. 
Mansfield  v.  Dagard,  ii.  14* 
Mardi  v.  Head,  i.  482. 486. 
Maie,  ex  palrte,  ii.  654. 
Bfaigenini  v*  Sa&difordi   1.  6l9* 

ii,565. 


Margrare  v.  Le  Hooke,  i.  528. 
Margravine   of  Anspach    v.  Noel, 

>•  433. 
Markham,   Lady,    v,    Dickenson, 

ii.  384. 
— —  V.  Wilkinson,  ii.  206. 
Markland,  ex  parte,  ii.  652.  688. 
Marlborough,    Duke    of,    v.  Lord 

Godolphin,  i.  552.  $$$.  ii.  23* 
V,  Strong,  i.  102. 

V.  Duchess   of  Marlborough, 

ii.  279. 

Duchess  of,  v.   Sir  Thomas 

Wheat,  ii.506. 
Marlow   v.  Smith,    i.  430.   435. 

457- 
Marples  •O.  Bainbridge,  ii.  35. 

Marriot  v.  Marriot,  i.  260. 

Marriott  v.  Hampton,  i.  77. 

Marryat  v.  Townley,  i.  562.  563- 

Marsden  v.  Bound,  ii.  253. 

Marsdon,  ex  parte,  ii.  614. 

V.  Panshal,  i.  20^. 

Marsh  r.  Evans,  ii.  108. 

— — ,  ex  parte,  i.  ill.  641;  656. 

V.  Howe,  ii.  410. 

V.  Lee,  i.  523. 

V.  Marsh,  ii.  8. 

V.  Sibbald,  ii.  393. 

Marshall  v.  Frank,  ii.  322. 

Marshfield  v.  Weston,  ii.  447. 

Marston  v,  Gowan,  i.  67. 

Martinius  v.  Heathcote,  i.  99. 

V.  Helmuth,  i.  179. 

Martin,  ex  parte,  ii.  619. 640. 

V,  Kerridge,  ii.  470. 

V.  Martin,  i.  581,  582.  ii.  491. 

Marton,  ex  parte,  ii.  744. 

Martyn  t\  Ferryman,  i.  244. 

Mascall  v.  Mascall,  ii.  43. 93. 

Maskeen  v.  Cole,  i.  269,  271. 

Mason  v.  Armitage,  i.  373.  402* 

405. 
V.  Day,  i.  341. 

V.  Gardiner,  i.  226.  ii.  433. 

».  Mason,  i.  340. 

V.  Murray,  ii.  246- 

Massareene  v.  Lyndon,  ii.  370. 

Massey  v.  Davis,  i.  384.  h.  136. 

V.  Banner,  ii.  142. 

Masson  v.  May  i.  584. 

Master  v.  Wilioughby,  ii.  579. 

Masters  v.  Brueti  ii.  304. 
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Masters  r.  Fuller,  i.  473, 474. 

V,  Kirton,  i.  97. 

r.  Masters,  i.  6o9.  6ig.  6ai. 

ii.  4. 85, 86.  109. 
MatthewSf  ex  parte,  ii.  668,  669. 

V.  Bishop  of  Bath  and  Wells, 

i.  846. 

v.  Cartwrighty  i.  594. 

V.  Courthope,  ii.  101. 
— ^>  V.  Dana,  ii.  357. 
V.  Feavor,  i.  374,  375. 

V.  Jones,  i.  333. 

V.  Matthews,  ii.  42,  44. 

r.  Stockdale,  i.  153. 

V.  Wallwyn,  i.  103.  548. 

V.  Warner,  ii.  589. 
Matts  i\  Hawkins,  i.  364.* 
Maundirell  v.  Maundrell,  1. 506.508. 
Maw  V.  Harding,  i.  639. 
Mawer  v.  Mawer,  ii.  211.  349. 
Mawson,  ex  oarte,  i.  203.  ii..  698. 
Maxwell  v.  Pnillips,  ii.  3i3. 

V.  Sharp,  i.  88.  104. 

>— ••V.  WettenaU,    i.  611.    ii.  79. 

May  V.  Lewen,  ii.  103. 

V.  Wood,  ii.  15. 

Maybank  v.  Brooks,  ii.  34.. 
Maylin  i».  Hoper,  1.587. 
Maynard  v.  romfret,  ii.  460.. 
Mayne  v.  Hochin,  ii.  383. 
Mayo  V.  Rogers,  i.  8. 
Mayor,  &c.  of  Colchester,  ii.  407. 

416. 
Mayor,  &c.  of  London  0.  Bolt,  L 156. 

ii.ai6. 
'  ■     V.  Levy,  ii.  389. 
Mazarredo  v.  MaiUand,    ii.  385. 

339- 
M'Cleland  v.  Shaw,  ii.  133.  590. 

M'Gdorge  o.  Birch,  i.  181. 

Mead  v.   Lord   Orreiy,   L    387. 

ii.'  840. 

— —  V.  Wc^b,  i.  365. 

Meadows  v.  Duchess  of  Kingston, 

ii.  314. 

Meaghan,  ex  parte,  i.  377^  ii.  653. 

Meafo.Meal,  i.i39. 

Mters,  ex  parte»  iL  610. 

Medlicott's  Case,  ii.  633. 

— — . ».  O'Donnel,  L  357. 4x5. 

Medly  v.  Martin,  i.  456.       .  . 

Meeker  v.  Tantcw,  ii.  188^ 


Meers,  Sir  Thomas,  v.  Lord  StouF*- 

ton,  ii.  333. 

ex  parte,  ii.  610. 

Meetes  v.  Ansell,  i.  406- 
Meliorucchv  v.  Meliorucchy,  ii.  371. 
Mellish  V.  Da  Costa,  i.  335. 336. 

V,  Mellish,  i.  81.  555. 

V.  Williams,  ii.  538. 


Mellor  V.  Lees,  i.  517- 
Mence  v,  Mence,  ii.  1 19. 
Mendes  v.  Mendes,  i.  334. 
Mentil  v.  Payne,  ii.  413. 
Mentney.  o.-retty,  i.  636, 639. 
Menzy  V.  Waikev,  i.  58.  317,  31 8^ 
Menzies  v.  Rodri^ues,  ii.  aos. 
Mercer  v.  Hall,  h.  30, 37. 
Meredith  v.  Wynn,  i.  419. 
Merewetfaer  Vr^Mellish,  ii.  373. 300^ 

533.  571. 
Merreitt  v..Eastwick»  i.  170. 
Merry  v.  Abney»  ii-  337^ 

V.  Kves,  ii.  36. 

Mertins  v.Joliffe,  ii.  337. 
Mestaer  v.  Gillespie,.,  i.  51 .  33 1. 
Mesgret  V.  Messret,  ii.  35,  37. 
Metcalfe  0,  Beckwitb,  i.  849. 

V.  Harvey,  i.  175,  176,  178. 

188.  306. 

V.  Ives,  i.  78.  50a 

o.  Pulvertoft,  u  373.  ii.  189^ 

190.  334.. 
Meymot,  ex  parte,    ii.  473*   636. 

678. 
Micklethwaite  v.  Calverly,  ii.  396. 

■'    v.  Moore,  ii.  394. 
Middlecombe  v.  Manow,  i.  377. 
Middleditch  v.  Sharland,  i.   loo* 

Middleton  v.  Cator,  ii.  61.^7. 
•—  V.  ClitheroW)  ii-  68. 
— —  V.  Dodswell,  ii.  333. 

V.  Lord  Onslow,  i.  384. 

V.  Messenger,  ii .  33 . 

v.l^picer,  i.  456.631.  ii.  98.... 
Milbank  v.  Rivett,.  ii.  336.  338.. 
Milboume  v.  Fisher,  i.  86. 

V.  Milboume,  i.  ^»  70. 

Mildmay,  ex  parte,  IL.  743. 

— — 17.  Huneerfor4  ^  i«  74*     • 

tJ..piil<&aaj,Jy,449., 

Miles  f.LiDghm,  jju34R9»  .   ^• 
Miltso.  Veavt^  ii..a7j(i«  ..  «...   ^/.r 
Mill  iC  Mill,,  iu  4iia»    u\      v  '  -^^ 
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>fiDardi^.1Byre,  ii.  163. 
Miller,  ex  parte,  ii.  704. 
-^ —  V.  Miller,  iL  5.  6. 

V.  Seare,  i.  600.  677^ 

V.  Warren,  ii.  23. 

Millea  o.  Slater,  i.  588. 
Millet  V.  Rouse,  i.  353. 
Milliganv.  Cooke,  i.  431. 
Millner  v.  Coimer,  i.  481. 

V.  Lord  Harewoo<l,  i.  356. 

Mills,  ats.  — s  I*  Bo.  ii.  713. 

V.  Banks,  i.  501. 

V.  Brooks,  i.  93. 
-«.  Corby,  ii.  sac. 
-  ex  parte,  ii.  603.-682. 705. 

9.  Farmer,  ii.  70,  71* 

V.  Fry,  ii.  358,  359. 

V.  Handson,  ii.  40a. 

Milnev  V.  Lord  Harewood,  i.  354, 

355.  ii.  421. 

V.  MUner,  i.  8a 

V.  Coimer,  i.  48 1« 

ex  parte,  ii.  613. 
Milnes  v.  Bosk,  i.  473. 
— -  V.  Cowley,  ii.  316. 
— — «.  Gery,  i.426. 

V.  Slater,  556.  587.  ii.  99. 

Milsii^n,  Lord,  v.  Earl  Mulgrave, 

n.  151. 

r-  Earl  of  Portmore,  11. 196. 

Milwaid  o.  Earl  Tfaanet,  i.  41^. 
Minor  Canons  of  St.  Pauls  v.Cnckett, 

ii.  313- 
Minor,  ex  parte,  ii.  498. 

Minshullv.  Lord  Mohun,  it.  53s. 

Misenor  v.  Burfoot,  ii.  337. 

Mitchell  V.  Bailej,  ii.  174. 

-^— «  o.  Bower,  li.  83. 

V.  Dors,  i.  147, 148. 

9.  Draper,  ii.  207.  245. 

ex  parte,  ii.  652. 692,  693. 

v:  Harris,  i.  300.  i».  318. 

V.Lowndes,  il. 387. 
-V  (Mr.  Justice)  Case,  1.349. 
Mitford,  ex  parte,  ii.  652. 
V.  Minord,  i.  466.  478,  479. 

482.485.  ii.  632.  637. 638. 
— —  r.  Myers,  ii.  343. 
Mithwold  V.  Walbank,  i.  423. 
Mocatto  V*  Loisada,  i.  314. 
— ^  V.  Murgatrojrd,  i.  324.  ii.  554. 
Mocfaer  o.  Reed,  i.581.  ii.358. 
Moffiit  r.  Fsrquhanon,  ii.  280. 


Mogg  V.  Hodges,  i.  621.  624. 

v.Mogg,  i.  147-     * 

Moggridge  v.  Davis,  ii.  646. 
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TREATISE, 


4r. 


BOOK  I. 

ALL  matters    determinable    in   the   Court    of 
Chancery  may  be  classed  under  one  or  other  of 
the  following  heads : 

I.  THE  COMMON  LAW  JURISDICTION. 
II.   THE  EQUITY  JURISDICTION. 

III.  THE  STATUTORY  JURISDICTION. 

IV.  THE  SPECIALLY  DELEGATED  JURISDICTION. 


COMMON     LAW     JURISDICTION    OF    THE 

'CHANCELLOR. 

The  Chancellor  is,  by  the  Common  Law,  invested 
with  various  powers.  He  is  a  privy  counsellor, 
and  prolocutor  of  the  House  of  Lords,  as  well  aa 
patron  of  the   King's  Livings  under  the  value  of 
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2  COMMON   LAW   JURISDICTION 

twenty  marks  per  annum  in  the  King's  books,  (a.) 
He  is  also,  by  the  common  law,  a  conservator  of  the 
peace,  and  may  award  precepts  and  take 'recogni- 
zances for  the  peace.  Parliament  is  summoned  by 
writs  issued  by  the  Chancellor,  and  all  the  Acts 
passed  are  enrolled  and  kept  in  Chancery.  But 
these  matters,  and  the  learning  respecting  them, 
are  not  here  intended  to  be  treated  of,  but  only 
such   parts  of  his  common-law  jurisdiction  as  have 


(a)  See  38  Edw.  3.  3.  and 
13  Edw.  4*  3.  11  Hen.  4.  80. 
F.  N.  B.  83  K.  4to  ed.  It  ap- 
pears  from  the  Rolls  of  Parlia- 
ment in  the  time  ofEdxo.  3,  that 
it  had  previously  been  the  usage 
for  the  Chancellors  to  give  all 
the  Kinj^s  ImngSy  taxed  (by 
the  subsidy  assessments)  at 
twenty  marks,  or  under,  to  the 
clerks,  who  were  then  actually 
deri  or  clergymen^  toho  had  long 
laboured  in  the  court  of  ChaU" 
cery\  but  that  the  Bishop  of 
Lincoln,  when  he  was^ancel- 
lor,  had  given  such  livings  to 
his  own  and  other  derks,  con- 
trary to  the  pleasure  of  the 
King  and  the  ancient  usage; 
and  therefore  it  was  recom- 
mended to  the  King  by  the 
Council,  to  commanddie  Chan- 
cellor to  give  such  livings  only 
to  the  clerks  of  Chancery^  the 
Exchequer,  and  the  other  two 
benches  or  courts  at  Westmin- 
ster-Hall, 4  Edw.  3.  No.  51. 
quot.  Gibson's  Codex,  764. 
But  since  the  new  valuation  of 
bencifices,  ortheKine'sbooksin 
the  time  of  Henry  we  Eighth, 
and  the  clerks  ceased  to  be  in 
orders,  the  Chancellor  has  had 
the  absolute  disposal  of  all  the 
king*€  livings,  even  where  the 


presentation  devolves  to  the 
Crown  by  lapse,  of  the  value  of 
twenty  pounds  a  year,  or  un- 
der, in  the  Kmg's  books.  It 
does  not  appear  how  this  en- 
larged patronage  was  obtained 
by  the  Chancellor,  but  it  was 
probably  by  private  gvant  of  the 
Crown,  from  a  consideration 
that  the  twen^  marks  in  the 
time  of  Edward  the  third  were 
equivalent  to  twenty  pounds  in 
the  tiT^ie  of  Henry  the  Eighth, 
Gibs.  764.  1  Bum.  Eccl.  Law, 
139>  quot.  3  vol.  Black.  Com. 
p.  47,  in  note  by  Mr.  Christian. 
In  Scotlandy  too,  at  a  very 
early  period,  the  Chancellor  of 
that  country  seems  to  have 
exercised  a  right  of  presenta- 
tion somewhat  similar  to  the 
Chancellor  of  England;  for  in 
the  year  1309,  William  de  Be^ 
vercotes^  the  Scottish  Chancel- 
lor, presented  a  petition  to  the 
King  in  Parliament,  praying 
that  he  mi^ht  have  the  g^  of 
all  the   Kmg*s  churches,    as' 

former  Chancellors  used  to 
have;  and  this  prayer  was 
granted,  as  to  those  benefices 
which  did  not  exceed  ten 
pounds  per  annum.     Rvley's 

'  rlacita,  01 3, 14,  &c.  Chalmer*a 
Caledonia,  VoL  I.  p.  ^3. 
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been  made  the  subject  of  consideration  in  the  Court 
of  Chancery.  These  consist,  principally,  of  three 
kinds: 


1.  The  Nomination^  S^c.  of  Officers  qftlie  Court; 

Such  as  iiiib  Masters  m  Chancery  (h\  and  Cursitors^ 
who  are  nominated,  admitted,  and  sworn  by  the 
Chancellor  (c.)  Another  part  of  the  Chancellor's 
common-law  authority  is  in  respect  of. 


{b)  The  antiquity  of  the 
Masters  in  Chancery  appears 
in  the  preamble  of  an  Act 
passed  in  the  13  Charles  s. 
for  wcreasing  the  fees  of  mas- 
ters in  Chancery,  It  is  a  pri- 
Tate  act,  and  not  printed  in 
the  usual  editions  of  the  sta- 
tates.  The  original  act  at  the 
Psrliament  Office  has  been 
consulted.  (Nu.  16.)  This 
preamble nms  thus:  <*  Where- 
as the  office  of  the  master  of 
the  Chancery  in  ordinary  is  of 
▼eiy  ancient  institution,  and 
of  necessary  use,  and  continual 
attendance  for  the  dispatch  of 
the  business  depending  in  that 
court ;  it  appearing  by  ancient 
records  that  the  constitution  of 
that  court  was  long  before  the 
conquest,  much  of  the  duty, 
pains,  and  attendance  whereof 
Ueth  OB  the  said  masters*  And 
for  that  it  conduceth  much  to 
the  doe  administration  of  jus- 
tice, that  those  who  exercise 


places  of  trust  should  have 
competent  and  certain  rewards 
suitable  to  theur  pains  and  la- 
bour, whereby  they  may  in 
due  manner  stipport  the  qua- 
lity of  their  places ;  and  that  it 
is  but  fitting  and  necessary  for 
the  subject  to  allow  a  moderate 
payment,  where  they  receiye  a 
proportionable  advantage  (a 
fee  of  fewer  pence  in  times  of 
that  antiquity  being  as  much 
in  value  as  two  shillings  now) 
by  reason  whereof  in  process 
of  time,  and  the  improved  rate 
of  all  necessaries,  the  present 
recompense  of  those  ancient 
offices  is  no  way  competent 
and  proportionable  to  their 
pains  and  attendance,  which 
are  likewise  very  much  in- 
creased, without  any  increase 
hitherto  of  what  was  soe  an- 
ciently aUowed  as  aforesaid,'* 

(c)  Yid.  Judicial  Authority, 
&c.  p.  6o. 
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2.  Proceedings  in  the  Petty-Bag  Office* 

In  this  court  the  Chancellor  has  jurisdiction,  to  hold 
a  plea  of  scire  Jacias  to  repeal  the  King's  letters  patent 
(d)  ;  and  on  petitions  of  right,  monstrans  de  droit  (e), 
traverses  of  office,  scire  facias  upon  recognizances  {f)^ 
executions  upon  statutes,  &c.  which  being  registered 
in  this  court,  the  process  issued  out  of  the  same, 
and  was  returnable  there,  and  entered  in  the  office, 
called  the  Petty-Bag  (jg).  All  personal  actions  by 
or  against  any  officer  or  minister  of  the  court,  in 
respect  of  his  service  or  attendance,  may  be  brought 
in  this  court  (Ji). 

When,  however,  the  parties  proceed  to  issue,  the 
Chancellor  cannot  try  it,  as  he  may  do  a  demurrer 
(f),  but  must  deliver  the  record  into  the  King's 
Bench,  where  judgment  is  given  :  and  no  judgment 
can  be  given  by  the  Chancellor  unless  in  Term ;  and 
where  it  was  given  out  of  Term  it  was  ordered  to  be 
drawn  up  the  next  Term  (Jk), 

After  a  verdict  in  the  King's  Bench,  in  an  action 
commenced  in  the  Petty^Bag,  if  the  defendant  has 
not  been  charged  in  execution  within  two  Terms,  he 


{d)  4  Inst.  79-  As  to  pro- 
ceedings on  a  scire  Jacias,  and 
a  judgment  for  cancelling  let- 
ters patent,  see  Prince's  case, 
8  Co.  i,&c. 

(e)  See  the  form  of  a  judg- 
ment upon  a  monstrans  de  drottj 
8  Co.  404. 

(y*)  Recognizances  entered 
into  in  pursuance  of  an  order 
of  the  court  of  Chancery  will 
not  be  allowed  to  be  sued  upon, 
otherwise  than  by  a  scire  Jacias 


in  Chancery.  Grant  t.  Stone, 
1  Vem.  313.  And  seeLatdu 
3.  1  £q.  Cas.  Abr.  128.  Cro. 
Car.  113. 

{g)  4  Inst.  80. 

(h)  sBacAbr.  136. 

(t)  Ibid.  Upon  motion  the 
court  will  order  a  demurrer  in 
the  Petty-Bag  to  be  set  down 
for  argument.  [Kingy.Knos^ 
Coop.  98.] 

{k)  Ambl.  996. 
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must,  it  seems,  apply  to  the  Court  of  King^s  Bench 
to  discharge  him;  a  Judge  of  the  King's  Bench 
made  an  order  for  that  purpose,*  and  the  Chancellor, 
to  remove  any  difficulty,  made  an  order  to  the  same 
effect  (/). 

An  application  for  a  new  trial  must  be  made  to 
the  Court  of  King's  Bench,  and  not  to  the  Lord 
ChanceUor  {m). 

When  a  writ  of  scire  facias  is  issued  out  of  the 
Petty-Bag  to  repeal  a  charter,  upon  issue  being 
joined,  the  record  is  transmitted  into  the  Crown 
Office  of  the  King's  Bench,  and  the  cause  is  tried  at 
the  bar  of  that  Court  (n). 

The  jurisdiction  of  the  Chancellor  in  this  Court 
being  so  very  limited,  is  the  reason,  probably,  that 
it  is  seldom  resorted  to,  and  that  so  little  is  to  be 
found  in  the  books  respecting  it.  It  has  been  said 
jto  be  nearly  obsolete  (o). 

A  very  important  part  of  the  Chancellor's  common- 
law  authority  respects, 

3.  The  ordering  of  Writs  to  be  made  out  by  the 

Cursitors. 

All  original  writs  are  awarded  out  of  the  Chancery 
by  the  Chancellor ;  and  his  power,  in  this  respect,  is 
defined  by  the  common  law ;  and  if  he  exceeds  his 
authority,  or  does  not  pursue  it  in  such  order  as  the 
law  has  appointed,  the  party,  by  exception,  may  abate 
such  writ  (jp).    The  work  intitled  Register  Brevium 

(/)  Fraser  v*  Uoijfdf  Coop,     llegina  v.    BattivoSf   &c»   de 
187.  Bendky^  1  ?•  Wins.  207. 

Jm)  Ex  pane  Barker,  1  Cox         ^^^  ^  Wooddes.  Lect.  115. 

(«)  As    was   the   ease    in         (;»)  Plowd.  Rep.  74. 
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contains  the  particulars  of  all  the  writs,  nearly  two 
hundred  in  number,  issuable  by  the  Chancellor ;  and 
it  has  been  most  ably  commented  upon  by  Fitzherhert 
in  his  Natura  Brevium^  which  book,  together  with 
the  notes  upon  it  by  Sir  Matthew  Hale,  have  nearly 
exhausted  the  subject. 

On  account  of  its  thus  issuing  of  writs,  the  court 
of  Chancery  was  termed  the  forge  and  shop  of  all 
originals   (^),   qfficina  jtistitice :    writs  issued  from 
thence  at  ail  times  ;  and  the  fountain  of  justice  was 
always  accessible  to  the  King's  subjects*     The  man- 
ner in  which  the  business  there  was  conducted  seems 
to  have  been  thus :  the  party  complaining  to  the 
King's  Court  for  relief  used  to  be  referred  to  the 
Chancellor  (in  person,  perhaps,  originally)  and  related 
to  him  the  nature  of  his  injury,  and  prayed  some 
method  cf  redress;  and  thereupon  the  Chancellor 
framed  a  writ  so  as  to  obtain  him  the  specific  redress 
he  wanted*    When  this  had  been  long  the  practice^ 
such  a  variety  of  forms  had  been  devised,  that  there 
seldom  arose  a  case  in  which  it  was  required  to  exer- 
cise much  judgment :  the  old  forms  were  adhered  to, 
and  became  precedents  of  established  authority  in  the 
Chancellor's  office.     At  length  the  making  of  writs 
grew  to  be  a  matter  of  course,  and  the  business  very 
much  increasing,  it  was  confided  to  the  Chancellor's 
clerks,  called  clerici  cancellaruBy  and  since,  cursitores 
cancellaricB.     A  strict  observance  of  the  old  forms 
rendered  them  so  sacred,  that  in  time  any  alteration 
of  them  was  esteemed  an  alteration  of  the  law,  and 
therefore  could  not  be  done  but  by  the  Great  Council  ^ 
nor  was  it  unusual  for  a  plaintiiF,  where  no  writ  could 

(</)  Lambarll't^  Archcion,  p.  48. 
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be  found  in  Chancery  that  suited  his  case,  to  apply  to 
Parliament  for  a' new  one  (r). 

These  applications  were  so  inconvenient  that  the 
statute  of  Westminster  the  second  was  passed,  (13 
Edw.  1.  c.  24,)  by  which  it  was  provided,  that  **  when- 
soever from  thenceforth  in  one  case  a  writ  shall  be 
found  in  the  Chancery,  and  in  a  like  case,  falling 
under  the  same  right,  and  requiring  like  remedy,  no 
precedent  of  a  writ  can  be  produced,  the  clerks  of 
Chancery  shaU  agree  in  fonning  a  new  one.  and  if 
they  cannot  agree,  it  shall  be  adjourned  to  the  next 

parliament,  where  a  writ  shall  be  framed  by  consent 

> 

of  the  learned  in  the  law,  lest  it  happen  for  the  future 
that  the  court  of  our  lord  the  king  be  deficient  in 
doing  justice  to  the  suitors  (^)«"  This  statute,  says 
Blackstone  (somewhat  hastily)  *^  with  a  little  accuracy 
in  the  clerks  of  the  Chancery,  and  a  little  liberality 
in  the  Judges,  by  extending  rather  than  narrowing  the 
remedial  effects  of  the  writ,  might  have  effectually 
answered  all  the  purposes  of  a  court  of  equity,  except 
that  of  obtaining  a  discovery  by  the  oath  of  the  de- 
fendant (0." 

New  writs  were  afterwards  framed  in  pursuance 
of  this  statute,  but  always  with  great  care  and  atten- 
tion i  the  Chancellor,  sometimes,  asking  the  advice 
of  the  Chief  Justices  of  both  Benches^  and  the  Chief 
Baron  of  the  Exchequer  (u). 

These  original  writs  are  returnable  into  the  King's 


(r)  See  Reeves's  History  of  common  translations ;  see  3  toI. 

the  English  Law,    1   vol.  p.  Com.  p.  50, 1. 
60.  (t)  Com.  3  vol.  p.  51. 

(5)  IhavequotedSir  ^i2/iam         (w)    See   Paine   v.    Sidnei/, 

BUtckstone^s  translation  of  the  Dyer  208,  noticed,  1    Sch.  6c 

statute  in  preference   to  the  Lefr.  77« 

B4 


8  COMMON   LAW   JURISDICTION 

Bench  (a?)  or  Cormnon  Pleas.  The  writs  retunuible 
into  the  Common  Pleas  are,  generally,  all  original 
writs,  as  well  in  real  as  personal  actions.  The  writs 
returnable  into  the  Ktng^s  Bench,  are,  i .  Assizes  of 
novel  disseisinf  in  the  same  county  where  the  bench 
sits ;  2.  Writs  that  suppose  a  personal  wrong  or  force, 
as,  trespass  vi  et  armis,  ejectione  custodice,  ravishment 
of  ward,  gectione  jirmae  vi  laicd ;  3.  All  writs  or 
suits  for  the  king,  whether  real,  personal^  or  mixt,  as 
writs  of  right ;  4.  Writs  of  qtcare  impedity  quare  rum 
admissity  SfC.  though,  saith  Sir  Matthew  Hale,  some 
books  are  contrary,  and  therefore  this  hath  been 
ordinarily  in  the  Common  Pleas ;  5.  Writs  of  reple*- 
vin ;  6,  Actions  of  conspiracy,  actions  upon  the  case^ 
and  regularly  all  writs  in  personal  actions,  except 
debt,  detinue,  covenant,  account,  and,  in  some  in- 
stances, writs  of  annuity  (^). 

'  Some  original  writs  pay  a  fine  to  the  king ;  as  all 
writs  in  real  actions^  assizes,  &c.  and  personal  actions, 
as,  in  debt. 

Many  of  the  writs  above  enumerated  are  not  now 
employed,  for  the  proceeding  by  Ejectment,  intro- 
duced in  the  reign  of  Henry  the  Seventh,  has,  in  a 
great  degree,  occasioned  the  disuse  of  r^a/ actions  (z) : 
so  much  so,  that  the  writ  of  quare  impedit  is  almost 
the  only  real  action  that  remains  in  common  use  (a). 
Such  writs,  however,  as  relate  to  personal  acHons,  are 

ix)  The  King's  Bench  has     Bench  and  Common  Pleas,  by 

only  an  original  authority  over      Lord  Chief  Justice  Hale/'  Vol. 

actions  conimenced  by  BiU ;     I.  Harg.  Tracts^  p.  360. 

ibr  in  actions  by  oriktnal  the  /  >  o      »     *u       n    \    a 

•;  :^  ««^  ^.,/^r  A.^oc.,^  («)  See  I3ooth  on  Real  Ac- 

vvTit  18  sued  out  ot  Chancery.  . .  ^  '     „      ri^  t  •**  ^-.      - 

I  h^  o  ,*!?«-»  ^.^'i  tions;    Har.  Co.  Litt.  230.   a* 

[Afayov.JKog^rf,  i5£ast540.J  '  *^^ 

(y)  Vide  "  Discourse  con-     ^'  ^• 

cernmg  the  Courts  of  King's         (a)  3  Black.  Com.  p.  251, 
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still  Presorted  to.  Applications  to  the  Chancellor 
relating  to  original  writs,  are,  for  the  most  part, 
executed  by  inferior  officers,  and  are  so  much  of 
course,  that  they  seldom  come  before  the  Chancellor 
in  Court  for  his  consideration ;  but  when  they  do, 
the  Court,  as  qfficina  brevium,  judge  according  to 
the  rules  of  law  (i). 

Whilst  Tenures  remained  as  they  were  at  the  com- 
mon law,  they  occasioned  much  business  on  the 
common-law  side  of  the  court  of  Chancery,  and 
previous  to  the  erection  of  the  Court  of  Wards,  in 
the  reign  of  Henry  the  Eighth,  a  great  part  of  the 
business  concerning  wardships  was  transacted  in  the 
Court  of  Chancery ;  and  after  the  institution  of  the 
court  of  wards,  and  before  the  taking  away  of  wardships 
from  the  Crown,  by  the  statute,  (i2th  of  Charles  II.) 
considerable  business  relating  to  tenures  remained  in 
the  Court  of  Chancery  by  reason  of  inquisitions  re- 
turned there,  and  proceedings  upon  them  (c). 

So  little  is  to  be  found  in  the  Chancery  Reports 
respecting  the  exercise  of  the  Chancellor's  common- 
law  authority,  that  scarcely  any  thing  remains  to 
be  added  on  this  head,  except  some  few  detached 
remarks. 

I.  The  writ  de  ventre  inspiciendo  is  obtainable  of 
common  right,  on  petition  ((/;) ;  it  is  to  be  found  in 
the  Register,  though  not  in  Fitzfierbert's  Natura 
Brevium,  and^  is  issued  for  the  security  of  the  next 
heir  (i.  e.  verus  hcereSy  not  hceres  apparens)  (e),  or  in 


ri)  See  ex  parte  VermoTy  3  (cQ  Ex  parte  BeUat^  1  Cox, 

Auc.  770.  299. 

(c)  See  Judicial  Authority,  («)  See  6  Ves.   360,  and 

Ac,  Allan  V.  AlUm,  15  Ves.  136. 
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bdialf  of  a  tenant  in  tail  (jOf  or  hceres  foetus  (g\  as 
a  devisee  in  fee,  in  tail»  or  for  life  (A)»  to  guard  them 
against  supposititious  births.  In  the  Civil  Law  there 
was  a  similar  writ  (i) ;  and  it  was  introduced  into  the 
English  Law  previous  to  the  Reign  of  Edward  I  (A:)* 

The  general  e£fect  of  the  cases  is,  that  the  Court 
has  considered  this  as  a  Writ  for  the  furtherance  of 
justice,  and  that  it  ought  to  issue  whenever  the  justice 
of  the  case  requires  it  (0* 

The  nvrit,  it  appears,  has  been  issued  in  cases  of 
personal  estate  (m) ;  but  such  ah  application  of  it  has 
been  considered  as  a  stretch  of  power  (n). 

If  the  widow  many  again,  yet  still  the  writ  may 
imie ;  but  instead  of  being  placed  in  the  custody  of 
the  sheriff,  she  is  permitted  to  remain  with  her  hus- 
band, on  his  entering  into  a  recognizance  that  she 
should  not  remove  from  his  house,  and  that  some  of 
the  women  returned  by  the  sheriff  should  see  her 
every  day,  and  three  or  more  be  present  at  her 
delivery  (o). 

The  first  writ  issued  on  these  occasions  is  to  see 
idiether  the  widow  be  with  child,  and  qtumdo  pari- 
bora ;  and  if  the  jury  (which  is  composed  of  men  and 
women,  though  the  search  is  made  by  the  latter)  (jp) 
find  her  with  child,  then  she  is  (in  strictness)  removed 

{f)  Ex  parte  Aiscough,  a         (/)  Ex  parte  Wallop,  4  Bro. 
P.  Wins.  593.  S.  C  Mot.  391.     C.  C.  98. 

(g)  See  ex   parte   FTatty,  (^)  See  caae  cited  in  Moa. 

3  Dick.  707,  p/3Qj^ 

(A)  See  the  cases  mentioned  .J\  r*^  t  :♦  q  b  «   « 

by  Mr.  Cox  in  note  (1)  to  Ais^  J*)  ^°-  ^f  ^  J'  3- 

cough's  case ;  and  see  ex  parte  v^)  ^^^*  ^*^'  "^5* 

BMit,  1  Cox  397.  {p)  Bract   69.  Brit  l65^ 

(t)  Halifax's  Anal,  of  ciril  Flet.  lib.   I.  c.  15.  Reg.  Br* 

law,  p.  14.  Orig.  337*. 

(k)  Hargr.  jurisc :  Exerc:  i 
vol.  413. 
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by  a  second  writ  issuing  out  of  the  Common  Fleas, 
(where  the  first  is  returnable,)  to  a  castle  (so  are  the  old 
authorities),  where  the  sheriff  is  to  keep  her  safely  (q) ; 
but  it  has  been  held  that  there  is  no  occasion  to  exe- 
cute the  writ  in  that  strict  manner,  proyided  people 
of  skill  have,  from  time  to  time,  free  access  to  the 
widow,  and  might  be  present  at  the  birth  (r). 

II.  A  supplkavit  (s)  has  often  been  granted  by  the 
G)urt,  upon  articles  filed  on  oath  (an  affirmation  will 
not  do)  (/),  of  assault  and  battery,  and  that  the  party 
goes  in  fear  of  her  life  (u).  In  some  cases  the  writ 
has  been  refused,  and  the  party  grieved  directed  to 
apply  to  the  justices  of  the  peace  (.r).  In  a  very  early 
case  (in  1631)  where  exceptions  were  taken  to  the 
articles  as  being  too  general,  and  production  of  a  cer- 
tificate of  good  behaviour,  the  Court  referred  it  to  two 
justices  of  the  peace  to  examine  the  truth  of  the 
articles  and  certificate,  and  that  the  question  of  the 
suppUcavit  should  be  stayed  in  the  mean  time  (y). 
To  ground  the  Writ,  the  articles  should  not  be  in 
general  forms,  as  ^^fiartng^*^  ^^  being  threcUenpd^** 
&c« ;  but  some  fact  must  be;  shown  on  which  the  fear  is 
grounded  {z).  The  Court,  it  seems,  uses  a  discretion 
on  the  subject  (a);  but  in  general,  the  Court  of 
Chancery  and  also  the  King's  Bench,   in  case  of 


(?LCro.  Jac.  685,  6. 
(r)  See  ex  parte  Aiscoti^h, 
aP.  WniB.  594.    S.  C.  Mos. 

(s)  As  to  this  writ,  see  F. 
N.  B.  183. 

(0  Bx  parte  QrumbUtoHf 
a  AUc.  70. 

Itt)  BobhyrCt  case,  3  Ves. 
and  Bea.  iSs. 

(x)  Clavering's  case,  «   P. 


Wms.  SOS.  As  to  the  autho* 
rity  of  justices  of  the  peace  in 
these  cases,  see  F.  N.  B.  187. 

( v)  Snellev  v.  Flatman^  1 
Dick.  6. 

(z)  King  T.  BrinloWf  Mich. 
7  Geo.  a.  1733.  MS. 

(a)  Ex  parte  Kingf  Ambl. 
334.  See  the  order  in  this  case 
from  Register  Book,  Heyn's 
case,  3  Ves.  and  Bea.  18s,  »^ 
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articles  of  the  peace,  at  the  end  of  a  year,  if  nothii^ 
new  happens,  discharge  a  party  committed  for  want 
of  finding  sureties  (b).  Sometimes  the  security  is 
lessened  (c),  and  the  master  is  directed  not  to  be  strict 
as  to  the  abilities  of  the  sureties  (jd) ;  but  the  Court 
will  not  dischai^e  a  supplicavit  on  an  affidavit  denying 
the  facts,  for  it  will  not  try  them  on  affidavit ;  but 
where  combination  or  contrivance  appear,  the  suppU^ 
cavit  will  be  dischai^d  (c). 

III,  With  respect  to  the  Writ  of  Certiorari  (/*), 
it  has  been  holden,  that  where  a  replevin  is  in  a 
court  of  record  it  may  be  removed  by  a  certiorarip 
issuing  either  out  of  the  Court  of  King's  Bench,  or 
the  Court  of  Chancery  (g*).  Where  a  certiorari  issues 
with  a  view  to  use  the  record  as  evidence,  the  tenor, 
if  returned,  is  sufficient,  and  countervails  the  plea 
of  nid  tiel  record  i  but  when  the  record  is  to  be 
proceeded  upon,  the  record  itself  must  be  returned 
(A) :  and  there  is  no  difference  when  the  proceeding 
upon  the  record  is  to  be  removed,  whether  it  be 
before  judgment,  or  afler,.  for  in  both  cases  the 
record  itself  must  be  removed  {%). 

IV.  As  to .  Writs  of  Prohibition  (Ar),  it  has  been 
determined,  that  if  one  be  sued  in  an  inferior  courts 
for  a  matter  out  of  its  jurisdiction,  the  defendant  may 
either  have  a  prohibition  from  one  of  the  common-law 


{b)  Baynum  v.  Baynumy 
Ambl.  64. 

(c)  Id.  ibid. 

{d)  £x  parte  Sir  R.  Grotve' 
nor,  3  P.  Wms.  113. 

(e)  Ex  parte  King,  Ambl. 
340. 

(J*)  For  the  general  doc- 
trine as  to  a  writ  of  certiorari, 
see  F.  N\  B.  548. 


(gf)  F.  N.  B.  554.  Wood- 
craft ▼.  Kiruutotiy  3  Atk.  317. 
S.  C.  1  Dick.  233. 

(A)  F.N.B.  548,  n.  a.  3  Atk. 
318. 

(t)  Woodcraft  t.  Kinaston, 
3  Atk.  318. 

(k)  The  doctrine  as  to  writs 
o€  prohibition  is  set  forth  at 
large  in  F.  N.  B.  93,  &c. 
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courts  of  Westminster-halU  or,  as  this  may  happen 
in  a  vacation  when  only  the  Chancery  is  open,  that 
Court  may  be  moved  for  a  prohibition  (/),  upon  a 
petition  (m),  and  affidavit  (n),  that  the  fact  arose  out 
of  the  jurisdiction,  and  that  the  defendant  tendered  a 
foreign  plea,  which  was  refused  (o).  But  if  it  appears 
on  the  face  of  the  declaration,  that  the  matter  is  out 
of  the  jurisdiction  of  the  Court,  then  a  prohibition  will 
be  granted  without  an  oath  of  having  tendered  the 
foreign  plea  {p). 

The  Court  of  Chancery,  according  to  some  cases, 
will  not  entertain  a  motion  for  a  prohibition  in  Term^ 
thne^when  the  other  Courts  are  open.  Lord  Thurlow 
refused  to  do  so,  on  the  ground  of  the  public  incon- 
venience, produced  by  interrupting  the  proper  busi- 
ness of  the  Court  when  recourse  might  be  had  to 
other  courts.  Lord  Redesdale^  in  a  case  very  strongly 
calling  for  the  interposition  of  the  Court,  as  it  was 
too  late  to  apply  elsewhere,  adopted  this  resolution, 
observing  that,  **  the  habits  of  this  Court  were  not 
adapted  to  this  sort  of  business"  (9).  But  in  a  more 
recent  case,  the  objection  that  there  had  been  time  to 
apply  to  a  court  of  law  was  considered  as  untenable  ; 
and  it  was  said  that,  '*  in  applications  of  this  nature 
the  Court  has  no  discretion  whether  or  not  it  will 
hear  the  party;  it  is  bound  to  grant  the  Writ,  on  a 


(Q  Iveson  v.  Harris,  7  Ves.  ject,  Iveson  v.  Harris,  7  Vcf 

357.  351. 

Atk  516.      Newkousev.MxU  ,ee4lk.54Q. 

(»)  Walker  v.  Fanderheide^  {q)  See  Blackhorough  v.  Da* 

1  Dick.  336.  vv'9  1  P«  Wms.  43»  and  Anon. 

(a)  lb.  and  Ancm.  1  P.  Wnw.  ib.  475.  Montgomery  v.  Blair^ 

476,  7. ;  but  lee,  on  this  sub-  2  Sch.  &  Lefn  136. 
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fHxqper  case  being  made ;  it  has  even  in  Term-time  ii 
ooQcunrent  jurisdiction  with  a  court  of  law ''  (r). 

A  prohibition  does  not  lie  to  an  inferior  court 
after  the  defendant  has  imparled  generally  {$),  or 
pleaded  there;  fw  by  so  doing  the  defendant  ad- 
mits the  jurisdiction.  But  at  the  instance  of  the 
King,  a  prohibition  lie%  though  the  defendant  has 
pleaded.  If  tf  prdiiibition  has  been  granted,  the  Govt 
will  issue  a  supersedeas^  if  there  is  an  affidavit  that 
the  cause  arose  within  the  jurisdiction  (/)• 

If  a  prohibition  has  been  improperly  granted,  the 

« 

Court  will  grant  a  supersedeas  {u)\  but  the  inferior 
court  must  obey  the  writ,  whether  improperly  issued 
or  not;  it  has  no  discretion }  to  disobey  it  would  be 
a  contempt  {a:). 

The  Spiritual  Court  has  jurisdiction  over  Qianmiiar 
Schools ;  but  in  a  case  where  the  libel  was  for  teach- 
ing schools-  generally,  without  saying  what  8cho<d, 
the  ChancellcN:  granted  a  prohibition  (jf). 

So,  if  the  Spiritual  Court  has  granted  adaiinistim- 
tion  to  a  wnmg  person,  resort  may  be  had  in  vacatiiMi 
to  the  Chancellor,  fer  a  prohibition,  retumaUe  into 
the  King's  Bench  or  Cwinon  Heas  (z). 

When  a  churchwarden  had  passed  his  accounts  be- 
fore the  parson  and  a  minority  of  the  paridiioners, 
and  was  afterwards  cited  in  the  Ecclesiastical  Court, 
and  pleaded  the  before-mentioned  facts,  and  the  plea 
was  refused,  a  prohibition  was  allowed }  the  plea  being 
considered  as  proper  {a). 

(r)  Bx  parte  Lynck^  i  Madd.        (^)  Co£t  case^  i  P.  Wms.a9. 

Rep.  34.  (2)  Elackborouzh  ▼.  Dam. 

($)  Anon.  1  P.  Wma.  477-  1  f.  Wms.  43. 
Cf)  Anon.  1  Vera.  301.  ,  x  «r  •        •  i*     »     r 

(ui  1  P  Wma.  476.  W  Watnewrtehtv.Bagshinv^ 

(X)  Iveifm  V.  Harris,  ^Ves.  Bart,  7 Geo. and.  17331  M.S. 

354»5- 
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A  prohibiticm  has  been  refused  to  the  Judge  of  the 
Court,  to  enjoin  him  from  proceeding  in  a 
erase  invdiving  a  question  of  prize  (6) ;  but  if  a  Court 
of  Prize,  or  other  inferior  court,  misconstrue  their 
jurisdiction,  it  is,  it  seems,  a  ground  o£prohibiH(m 
(c).  Where  a  question  is  incidental  to  a  'question 
of  Prize,  such  Court  has  jurisdiction,  and  a  prohi- 
bition will  not  be  granted  (d). 

V.  Hie  teste  of  original  writs  against  hundreds, 
corporati(ms,  heirs,  and  in  several  other  cases,  is,  by 
the  practice  of  the  cursitors,  the  same  dsj  the  writs 
are  bespoke  (e).  But  it  is  not  so  with  all  writs ;  and 
where  a  capias  was  taken  out  on  the  sist  of  January, 
and  the  original  on  which  it  was  foimded  made  out 
on  the  same  day,  but  tested  on  the  preceding  16th 
of  October,  the  common  teste-day  before  Michaelmas 
Term,  and  the  defendant  pleaded  non  assumpsit, 
and  non  assumpsit  infra  sex  annos,  and  then  movod 
that  the  teste  of  the  writ  might  be  altered  and  made 
the  3i8t  of  January,  the  motion  was  refused  {J^. 

VT.  Writs  of  error  are  due  of  right  in  all  cases 
except  treason  and  Jelony  (g) ;  and  writs  of  error  in 
criminal  cases  will  be  ordered  to  be  sealed,  provided 
they  are  first  signed  and  allowed  by  the  Attorney^ 
General  (Ji).  '" 

VII.  The  Chancellor  will  not  order  a  mandatory 

(&)  Ex  parte  Lyrhchy  1  Madd.      €%acvfon>  &c.  1  P.  Wms.  4Xr* 

^^?'^  ^?'      •     *!,  ^  *i  (/)  Robinson  v.  Stevenson, 

Danish  Ship Noysomhed^  7  ¥68.         ,  ^     '    „ 
595.  and  see  1  Hen.  Bla.  164.  ^S)  «  Salk.  504- 

(d)  Case  of  the  Danish  ship         (fi^  Craidey^Craale,  1  Vem. 

Noysemhcd,  7  Ves.  593.  170;  and  see  what  is  said  in 

{e)    Price  v.   Hundreds  of  the  J^io^r^case,  1  Venn.  175. 
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writ  to  the  Chief  Justice  of  the  King's  Bench  to  sign 
a  bill  of  exceptions  J  though  such  a  writ  has  issued  to 
a  judge  of  an  inferior  court,  the  judge  of  the  Sheriff's 
Court  in  London  (i),  for  instance. 

This  writ,  which  has  rarely  been  used,  is  grounded 
on  the  Stat;  Westmn.  2nd.  commanding  judges  to 
seal  a  bill  of  exceptions ;  but  it  has  been  held  not  to 
lie  where  the  exception  taken  is  to  an  order  of  a  court 
of  law  to  amend  its  own  records,  nor,  as  it  seems, 
to  any  order  made  upon  motion.  And  in  cases  where 
the  writ  does  lie,  it  ought  to  be  made  out  by  the 
clerk  qf  the  Crown,  and  not  by  the  cursitor  ;  nor 
ought  it  to  be  issued  without  a  special  order  from  the 
person  holing  the  Great  Seal  (Jc). 

VIII.  An  original,  will  on  petition  be  allowed  to 
be  filed  after  a  writ  of  error .  brought  to  reverse  a 
judgment,  where  the  omission  proceeds  from  the 
mistake  or  nesciance  of  the  clerk,  but  not  where 
it  arises  from  mistake  or  misprision  (/).  Slender 
excuses  have  been  admitted  (m).  Such  permission 
also  has  been  given  in  cases  of  qiuire  impedit^ 
and  in  actions  against  the  hundred  for  a  robbery, 
where  the  suit  must  be  commenced  within  a  limited 
time }  and  where  the  time  had  been  so  far  elapsed  as 
that  the  statute  of  limitations  had  been  a  bar,  if  the 
judgment  should  be  reversed  (n). 

IX.  It  has  been  said  that  after  a  writ  has  once 
issued,  it  is  de  officio,  and  the  Chancellor  has  nothing 

(f)  The  Rioters  case,  i  Vem.         (f)  ArwnymouSy  i  P.  Wms. 

175-  411* 

\k)  Lessee  ofLatdor  v.Mur-  (m)  AnonymouSy  3  P.  Wms. 

rayy   1   Sch.  &  Lefr.  75,  and  314. 

see  1  Vern.  p.  175^     See  on  (n)  1  P.  Wms.  412,  and  see 

this  subject  %  Inst.  427.  3  Lev.  347, 
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farther  to  do  in  it  (0);  and  this  is  true^  uiiless  there 
be  an  informality  in  ^e  writ.  It  seems  to  be  admit- 
ted, that  the  Chancellor  may  quash  a  writ  before  it  is 
returned  (jp)y  but  not  after  {q) ;  nor  before  it  is 
returned,  unless  error  appears  on  the  face  of  it  (r) ; 
and  even  then  (except  the  party  be  in  custody,)  the 
best  course  is  by  plea  in  the  court  where  it  was  re- 
turnable (^).  But  a  writ  though  returned  may  on 
application  be  superseded  by  the  Chancellor  (/)• 

An  executrix,  in  custody  under  a  Writ  de  excom^ 
Tmmicato  capiendo  (u)  for  not  appearing  to  a  citation 
by  a  creditor  to  exhibit  an  inventory,  moved  for 
a  supersedeas,  disputing  the  debt  upon  equitable 
grounds ;  but  the-  Court  refused  to  supersede  the 
writ,  and  said,  it  followed  of  course  upon  the  signi-- 
Jicaoit  (x). 

A  supersedeas  to  a  writ  de  excommunicato  ca^ 
jnendo  has  been  denied,  though  the  sigmficaxnt  was 
general  and  uncertain ;  the  method  to  proceed  being 
by  habeas  corpus ;  but  where  an  appeal  was  brought, 
a  supersedeas  has  been  granted  (1/). 

If  a  cursitor  alters  the  return  of  an  original,  the 
writ  will  be  superseded  {z),  unless  it  is  only  altered 
as  to  mistakes  merely  literal,  and  re-sealed  (a). 


(0)  Anonymous^  3  Atk.  237. 

(j9)  Rex  ▼•  Burrardf   1    P. 
Wm8.4a5. 

iq)  Ex  parte  LiUk,  3  Atk. 
479 !  and  see  King  v.  Founder, 
Salk.  S93,  and  Trebec  v.  K 
9  Atk.  498. 

(/)    Ogyer     ▼.     Haymoody 
Ambl.  59. 

(s)     Weavers    Company    v. 
Haytoard,  3  Atk.  363. 

(/)    Lessee  of    Lawlor  v. 

VOLN  U 


Murray,  i  Sch.  A  Lefr.  76. 

(«)  See  as  to  this  writ,  F. 
N.  B.  144. 

(x)  The  King  v.  Black,  5 
Ve§.  113. 

(y)  Rex  V.  SneUer,  1  Vera. 

(z)  Weavers  Company  v. 
Howard,  3  Atk.  362,  and  see 
ibid.  p.  600. 

(a)  Smith  v.  WUmer,  3  Atk. 

595. 


1 8  COMMON  LAW  JURISDICTION 

A  writ  of  error  may  be  superseded  by  the  ChaiiceUor 
^uia  impromde  emanavit  (J>\ 

A  writ  of  ad  quod  damnum  has  been  quashed  for 
insufficiency  in  the  equivalent  required  (c),  and  has 
been  set  aside  for  surprize  in  the  execution  of  it  (^). 

X.  According  to  Sir  Edward  Coke  {e\  in  all  those 
^ases  where  a  rs^  is  excommunicated  by  the  Bishop 
against  law,  he  shall  have  a  writ  out  of  Chancery 
directed  to  the  Bishop,  commanding  him  to  assoil 
hhn(/). 

XI.  With  respect  to  patents^  it  has  been  holden, 
that  on  an  application  to  the  Lord  Chancellor  to 
withhold  the  Great  Seal  from  a  patent,  he  will  only 
consider  whether  it  is  legal  or  not,  and  not  whether 
the  Crown  ought  or  ought  not  to  grant  it  (jg) ;  but 
there  are  tln^e  stages  in  which  it  may  be  opposed : 
1st,  While  it  is  under  the  consideration  of  His  Ma- 

jesty  \  2d,  When  it  comes  to  the  Privy  Seal  j  and 
3d,  When  it  comes  to  the  Great  Seal  {K). 
*  Since  the  union  of  Great  Britain  and  Ireland  the 
Great  Seals  are  kept  distinct  fqr  patents  (i). 

The  Chancellor  will  not  sign  a  patent  for  a  theatre 
which  does  not  put  the  parties  under  some  control^ 
even  though  there  should  be  no  caveat  against  it  (Jc). 
CoUey  Cibber,  writing  in  regard  to  some  theatrical 
disputes,   in   King    TVilliam's   time,    says,    "  The 

(b)  Dean  of  Dublin,  &c.  v.  (g)  Ex  parte  Dalu,  Venu 
Dowgate,  1  P.  W.  351.                 &  Scriv.  499, 

(c)  Ex  psLTteArmitagey Amhl.         /^\  jj,^ 

id)  Ex  parte  Venner,  3  Atk.  (0   0:^ord  and  Cambridge 

766.  Universities  v.  Richardson,  6 

(<?)  la  Co.  67,  title  "Pro-  Ves.  708. 

hibition ;"  and  see  2  Inst.  623.  (jt)  Ex  parte  O'Beil^f  1  Ves. 

(/)  7  Ed.  4.  i^Boraine*s  jun.  113. 
case,  16  Ves.  346, 
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kamed  of  the  law  were  advised  with,  and  they  gave 
their  opuuoiiy  that  no  patent  for  acting  plays,  &c. 
coidd  tie  }xp  the  hands  of  a  succeeding  prince  from 
granting  the  like  authority  when  it  might  be  thought 
proper  to  grant  it  (/)/'  In  the  late  applications  for 
apatmit  for  a  third  winter  theatre,  this  doctrine  seems 
to  have  been  admitted. 

The  Court  has  expressed  itself  as  cautious  how  it 
affij^es.  the  Great  Seal  to  a  patent  for  a  grant  of 
Wardm  qf  the  Fleets  as  it  might  occaoon  a  general 
esc^e  of  the  prisoners  (m). 

It  h»  beeu  holden,  that  after  a  patent  has  passed 
the  Great  Seal,  the  time  for  enrolment  cannot 
be  enlarged  without  an  act  of  parliament  (n) :  i^ 
however,  the  enrolment  was  delayed  by  mistake,  a  new 
patent  might  be  obtained,  and  the  officers,  probably, 
mduced  to  remit  their  fees  (o). 

It  is  established,  that  a  patent  may  be  obtained  for 
an  ImpravemenU  If  a  person  obtains  a  patent,  he 
m^  afterwards,  on  the  expiration  of  that  patent,  ob- 
tain another  patent  for  an  improvement  on  the  first 
patent ;  but  the  second  patent  does  not  exclude  the 
public  from  the  use  of  the  object  of  the  first  patent  {p). 

In  a  scire  facias  to  repeal  a  patent,  the  venue 
cannot  be  changed  from  Middlesex  to  any  other 
county  {q). 

XII.  Coroners  may  be  removed  by  the  Chancellor, 
where  they  misbehave,  or  live  out  of  the  county  j  but 

(f)  Life  of  Cibber,  p.  157.  (0)  Ex  parte   Beck^  t  Bro. 

(m)   Col.    Leighion's  case,     ^'P:^'^?'  t  ,q^« 

jiW'174.  •  MS^^  ^^°"-  ^"^  -^""^^   '^°^- 

(»)  Ex  parte  Koops,  6  Vc».         (y)    The  King  v.  Hainey  2 
99*  Cox,  235. 

C    2 
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«s  theirs  is  an  office  of  freehold,  the  Court  will  not^ 
when  the  Coroner  goes  out  of  the  way,  order  a  writ 
to  issue  de  coronatore  ejconerando,  until  there  is  an 
affidavit  of  service  at  the  last  place  of  his  abode ;  nor 
does  the  authority  of  the  court  extend  so  far  as  to 
appoint  another  coroner  ;  but  the  choice  of  the  new 
one  must  be  by  a  majority  of  freeholders  (r). 

XIII.  A  writ  of  Replevin  (s)  may  be  obtained,  not 
merely  where  there  has  been  a  distresSj  as  is  generally 
imagined,  but  in  all  cases  where  a  person  takes  goods 
out  of  the  possession  of  the  person  who  applies  for 
the  writ,  upon  his  giving  security,  until  it  shall  appear 
whether  the  goods  are  rightfully  taken ;  but  if  ^.  be 
in  possession  of  goods  in  which  B*  claims  a  property. 
Replevin  is  not  the  proper  writ  to  try  that  right  (f). 

The  Court  will  not,  on  motion,  supersede  a  writ  of 
Replevin,  unless  a  fraudulent  use  is  made  of  it  {u). 

XIV.  A  writ  de  cauHone  admttanda  (<r),  will  'not 
be  allowed  to  issue,  unless  it  appears  upon  affidavit 
that  the  Bishop  had  refused  to  admit  of  caution  (^). 

XV.  The  writ  de  hornine  replegiando  is  an 
original,  suable  of  right,  on  petition  or  motion,  and 
returnable  in  a  court  of  law  (z).  Two  persons  may 
join  in  suing  out  this  writ  (ji).  It  is  not  supersede- 
able  in  Chancery ;  but  the  party  must  plead  to  it  in 


(r)  3  Atk.  184.  seeFarrelly.  Beresford,  1  Ball 

(s)  For  the  doctrine  as  to  a  &  Beatty^  328. 

writ  of  Replevin,  see  F.  N.  B.  (^j  gee  as  to  this  writ,  F. 

(i)  In  re.  Wilson,  1  Schoales  /  \    t    t »•  »        ^  tr    7 

&    Lefr.    321,    n.    Ex  parte  ^)  Archbishop  of  York,  r. 

Chamberlaine,  1  Sch.  &  Lefr.     '  *  ^^^'  *  *9-     , 

320.  Shannon  v.  Shannon,  ib.  («)  Treblecock's  case,  I  Atk. 

(u)  Anon,  fl  Atk.  237;  and  (a)  F.  N.  B.  15a.  F. 
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the  court  where  it  is  returnable  (6).  A  wife,  it  has 
been  determined,  cannot  obtain  this  writ  against  her 
husband  (c). 

XVI.  The  writ  of  melius  inquirendo  is  another  of 
the  common-law  writs  issued  by  the  Chancellor,  and 
noticed  in  Fitzherberfs  Natura  Brevium  (d). 

In  regard  to  this  writ,  it  has  been  holden,  that  if 
a  person  is  found  by  office  not  to  be  an  alien,  this  is 
not  conclusive  on  the  Crown,  but  a  melius  inquiren- 
dum may  issue ;  upon  which,  if  the  party  is  again 
found  not  to  be  an  alien,  the  Crown  is  bound  (e). 

XVII.  Writs  of  Ne  exeat  regno j  writs  of  Injunc- 
tion  (J^j  writs  of  Certiorari^  and  by  way  of  process, 
or  for  the  enforcement  of  process,  will  be  elsewhere 
considered. 

XVIII.  The  Lord  Chancellor  has  by  the  common: 
law,  jurisdiction  to  grant  an  habeas  corpus,  even  in 
vacation ;  and  Jenks^s  case,  in  which  Lord  Notting- 
ham was  of  a  contrary  opinion,  has  been  overruled  (g). 

XIX.  It  has  been  observed  in  an  able  controver- 
sial work  (A),  said  to  be  composed  by  Mr.  Yorke, 
(afterwards  Earl  of  Hardwicke)  (e),  that  there  is 
no  one  species  of  all  the  judicial  acts  performed  on 
the  common-law  side  of  the  Court  of  Chancery,  of 
which  there  are  not  instances  of  their  being  also  per- 


(b)  1  Atk.  683. 

(c)  Attoood  V.  Ahmody  Prec 
Ch.  492.  Gilb.  149. 

(rf)  P.  57« ;  and  see  36 
Edw.  3.  c.  13.  2  &  3  £dw.6. 
c.  8. 

(e)  Ex  parte  Dupkskf  a 
Yes.  Sen.  538,  &c.  and  p.  sss* 

if)  See  post, 

(^)  See  the  elaborate  judg* 
ment  of  Lord  Chancellor  Eldon 


in  ex  parte  Crcudeyy  istSwanst. 
Jenk^B  case  is  not  in  print; 
but  is  to  be  found  in  the  MS. 
reports  of  Lord  Nottingham, 
a  copy  of  which  is  in  the  pos- 
session of  Lord  Eldon* 

(h)  Judicial  authority  of  the 
Master  of  the  Rolls,  p.  83. 

(t)  See  Bishop  Hurd*s  lafe 
of  Warburton. 


c  a 
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formed  by  the  Master  of  the  Rolls ;  but  this  has  been 
a  matter  of  much  controversy ;  and  it  has  been  as 
positively  said,  and  it  seems  to  be  the  better  opinion^ 
that  the  Master  of  the  Rolls  has  no  original  jmis- 
diction  respecting  matters  arising  on  the  commoti*-kw 
side  of  the  Court  of  Chancery  (A:). 

The  view  thus  taken  of  the  Chancellor's  eommon- 
law  jurisdiction  is  necessarily  very  limited ;  beii^,  as 
before  observed,  confined  to  such  parts  of  it  as  have 
come  into  discussion  in  the  Court  of  Chancery.  It 
would  require  a  volume  to  particularize  and  describe 
it  in  its  full  extent. 


(k)  Lioyd  V.  ScoHty  3  Dick.     Chancery,  and  Logal  Jiidica* 
576.  See  also,  Histoiy  of  the     tare,  &G. 
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BOOK.  11. 


EQUITY   JURISDICTION    OF   THE    CHANCELLOR,. 

TYY  the  generality  of  the  older  writers,  the  Equity 
-"-^  Jurisdiction  of  the  Chancellor  is  described 
under  three  heads — Frauds  Trust,  and  Accident; 
but  by  the  word  Accident,  they  usually  mean  when 
a  case  is  distinguished  from  others  of  the  like  nature 
by  unusual  circumstances  (a). 

It  will,  however,  be  more  convenient  to  consider 
the  Equitjf  Jurisdiction  of  the  Chancellor  (except 
what  relates  to  the  Practice,  which  will  be  treated  of 
hereafter)  under  the  following  heads : 

I.     ACCIDENT   AND   MISTAKE. 
II,     ACCOUNT. 
III.     FRAUD. 
IV.    INFANTS. 

y.     SPECIFIC   PERFORMANCE   OF   AGR££^ifeNTS» 
VI.   TRUSTS. 

According,  even  to  this  enlarged  classification  of 
the  subject,  it  may  not  be  very  obvious  how  the 
great  multiplicity  of  doctrines  arising  out  of  the 
Equity  Jurisdiction  can  be  included ;  but  on  con- 
sulting the  divisions  and  subdivisions  of  each  head, 
it  will  be  found,  that  without  any  very  arbitrary 
arrangement,  they  include  every  branch  of  Equity. 

(a)  SeeLucas,  i.  3.    Free.  Ch.  331. 

c  4 


\ 
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CHAP,  I. 


ACCIDENT  AND  MISTAKE. 


Accident. 

IT  is  not  under  the  very  extended  signification 
of  the  term  Accident^  before  alluded  to,  that  the 
.   subject  is  now  intended  to  be  treated  of,  but  only 
according  to  its  ordinary  and  more  restrained  sense. 

The  Jurisdiction  of  the  Chancellor  in  cases  of 
Accidents  has  been  long  established  (2) :  they  appear 
to  have  been  relieved  against  in  the  reign  of  Henry 
VIL  (c) ;  and  from  St.  Germain's  Book,  Doctor  and 
Student^  as  well  as  from  Sir  George  Gary's  Re- 
ports (^d)f  it  appear?)  they  continued  to  be  relieved 
in  the  succeeding  reign,  and  now,  certainly,  they 
form  an  acknowledged  branch  of  Equity  Relief. 

Where  an  instrument  on  which  a  title  is  founded, 
is  lost,  a  Court  of  Equity  will  interfere  to  supply 
the  defect  occasioned  by  such  accident.  As  where  a 
Mortgagee  had  the  Mortgage  Deeds  stolen  from  him, 
on  a  bill  to  foreclose^  an  account  was  directed  and  an 
inquiry,  what  was  become  of  the  Title  Deeds  (e) ;  and 
on  a  bill  to  redeem  under  the  same  circumstances, 
a  similar  inquiry  was  directed ;  and  the  Master  having 
by  his  report  stated  the  loss  of  part  of  the  Title 
Deeds,  a  decree  was  made  that  the  defendants,  on 

(i)  Easi  India  Company  v.         (d)  P.  3. 
Boddmm,  g  Ves.  466.  (e)  Stokoc  ▼.  Robson,  3  Ves. 

(c)  Pasch.  7*  Hen.  VII.  la     &  Bea.  54. 
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payment  to  them  of  what  was  due  on  the  Mortgage^ 
should  re-convey  and  deliver  up  the  remaining  Title 
Deeds,  &c.  in  their  custody  (/). 

iSo  also,  where  a  Bond  is  lostf  (except,  perhaps,  a 
voluntary  Bond)  (g"),  relief  will  be  given  in  Equity  (A) ; 
but  no  relief  is  given  there  upon  a  lost  note  (i)  .- 
and  the  reason  is,  that  at  law  the  party  could  not 
recover  without  a  prqfert,  and  giving  oi/er  of  the 
bond  (Ar) ;  but  prqfert  and  oyer  was  not  necessary  to 
recover  at  law  upon  a  lost  note  (/) :  proving  of  the 
contents  being  sufficient,  and  nothing  standing  in 
the  plaintiff^s  way.  And  though  Courts  of  Law, 
in  the  case  of  a  lost  Bond  have  dispensed  with  a 
prqfert  and  oyer  (w),  a  doctrine,  which  when  first 
broached  seems  to  have  startled  Lord  Hardwicke  (n), 
andhasexcitedmuch  surprize  in  subsequent  Judges  (o); 
yet  Courts  of  Equity  having  once  had  jurisdiction. 


if)  Smith  V.  BidcneUf  men- 
tioned in  note  to  the  last-cited 


{g)  UndertoQod  v.  Slaney,  i 
Ch.  Cas.  77. 

(A)    Lat.    a4.    Toulmn  ▼. 
Price,  5  Ves.  335. 

(t)  Mossap  V.  Eadon^  16 
Ves.  430.;  and  see  Glynn  v. 
Bank  ^  England^  2  Yes.  41. ; 
bat  see  what  is  said  in  Toul- 
mn ▼.  PricCy  5  Ves.  940,  and 
WabMsUy  and  ChOdy  1  Ves. 
341.  By  9  and  10  Wm.  3.  c. 
17.  s.  3,  relief  is  given  at  law 
in  the  case  of  a  lost  Bill  of 
Exchange ;  and  that  seems  the 
only  course  to  be  taken  in  such 
case.  See  Diw  v.  Dodd^  4 
Tamit.  603%  An  express  pro- 
mise to  pay  the  contents  of  a 
lost  Bill  of  Exchange,  if  made 
without  some  new  considera- 
tisn,  is,  it  seems,  void.  lb. 


(k)  See  I  Ves.  393,  and  « 
Ves.  41. 

(/)  Walmedey  v.  Child,  1 
Ves.  345,  and  see  Glynn  v. 
Bank  of  England^  2  Ves.  41, 
and  Snellgrooe  v.  Bailey,  3 
Atk.  314. 

(m)  See  Read  v.  Brookman, 
3  T.  R.  151.  Hendy  v.  Ste- 
pheruon,  10  East  55.  See  also, 
as  to  a  burnt  bond,  RouUedge 
V.  BnrreUy  1  H.  Black.  2^ 
Totty  V.  NesbiU  3  T.  R.  153- 
In  Hendy  v.  Stephemon,  10 
East  60,  the  case  of  Read  v. 
Brookman  seems  rather  shaken. 

(11)  See  Whitfield  v.  Faus- 
sett,  1  Ves.  389,  &c»  and  what 
he  had  previously  said  in  3 
Atk.  61. 

(0)  See  what  is  said  ex  parte 
Greenwy,  6  Ves.  81 3,  813. 
and  in  Mst  India  Company  v. 
Boddam,  9  Ves.  464. 
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they  [Mill  imiBt  on  retaining  it,  though  the  original 
ground  of  the  Jurisdiction,  the  inability  to  recover  at 
Law,  no  longer  exists  (p). 

A  Court  of  Equity  will  not  only  give  relief  i^nst 
the  Frincipd,  where  a  bond  is  lost  (q\  burnt,  at 
cancelled,  by  accident  or  mistake,  but  will  also  set 
it  up  against  a  stsrett/  in  such  Bond  (r) ;  and  this, 
though  the  Principal  be  out  of  the  Jurisdiction  of 
the  Court  (s).  So,  where  a  Rent^harge  is  granted 
by  deed,  and  the  deed  happens  to  be  lost,  a  ccfpj 
cannot  be  read  in  evidence  at  law ;  because  the  party 
must  declare  with  a  profert^  as  the  defendant  is 
entitled  to  oyer  of  the  original ;  so  that  the  plaintiff 
must  either  set  up  a  prescriptive^  title  to  the  Rent» 
from  a  constant  and  uninterrupted  payment,  or  he 
must  bring  a  bill  to  be  relieved  against  the  accident 
of  the  original's  being  lost  if). 

The  Court,  however^  to  prevent  fraud,  has  in  cases 
of  lost  securities,  prescribed  conditions  on  which 
they  administer  relief. 

If  a  Deed  or  Instrument,  upon  which  the  demand 
arises,  is  lost,  and  only  a  discovery  is  sought,  an 
affi'davit  of  the  loss  is  unnecessary  (te) ;  for  it  cannot 


(p)  See  what  Lord  Thuriow 
says  in  AtHanson  and  Leonardp 
2  Bro.  fiS4;  and  see  East  India 
Ctmpany  v.  Boddam^  9  Yes. 
464,  kc*  Brtmley  v.  HoUand, 
7  Ves,  19.  Tadmin  v.  Prictf 
S  Vet.  830. 

{q)  Ernst  India  Ctmpany  v. 
Boddam^  9  Ves.  464,  the  caie 
of  a  lost  bond ;  aee  Pickerimg 
V.  KeeUngf  1  Ch.  Ren.  7C 
Bonnam  ▼•  Nmoamoey  2 
Ventr.  365.  Lee  v.  Sir  Roberi 
Henley,  1  Vera.  37. 

(r)   Skqp  V.  ifirey,  t  Atk. 


93,  the  case  of  a  burnt  bond ; 
and  see  1  Cha.  Cas.  77. 

(«)  East  India  Co.  t.  Bod^ 
danty  9  Ves.  464.  This  and 
the  preceding  case  answer  the 
query  put  in  1  FonbL  Eqy.  41 
n.  w. 

(0  3  Atk.  61. 

(a)  fVhitworth  and  GoU- 
ffiF,  1  Eq.  Abr.  14.  S.  C.  a  P. 
Wn».  p.  541.  Godfrey  v.  Tur- 
ner, 1  Vem.  347.  1  Ch.  Cas. 
IK  Anon.  1  Vera.  180.  Free. 
Ch.  536;  the  case  contra,  a. 
Vern.  59,  seems  a 
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be  supposed  a  man  would  bring  a  B31  only  for  the 
discoTeiy  of  a  deed  he  was  possessed  of  (j:'\  and  the 
e:qiense  of  which  discovery  he  must  pay  (jf) ;  but  if 
rditf  is  prayed  beyond  the  discovery,  e.g.  to 
have  payment  of  the  debt  {z\  or  the  profits  of  lattd 
under  the  deed  (a),  an  qffidwoit  qf  the  loss  must  he 
annewed ;  and  the  want  of  it  would  be  a  ground 
of  demurrer  (i) ;  for  a  bare  suggestion  in  a  Bill  is  not 
suffident  to  support  the  Jurisdiction^  the  Court  re- 
quiring a  degree  of  proof  of  the  circumstance  on 
wfaidh  it  is  sought  to  transfer  the  Jurisdiction  from 
a  Court  of  Commcm  Law  to  a  Court  of  Equity  (c). 
If  the  deed  lost  concerns  the  title  of  lands,  and 
posaesnon  is  prayed  to  be  established,  such  aflSdavit 
must  be  annexed.  So,  on  the  loss  rf  a  Bond,  and 
8  Bill  filed,  in  consequence,  to  be  paid  the  amount, 
a  Bili  of  Discovery  is  not  sufficient  \  the  Bill  should 
be  abo  for  relief«~to  be  paid  the  money  therecm; 
and  an  affidavit  must  be  annexed  id).  In  cases^  how- 
ever, of  this  description,  a  Trial  at  Law  will  be  directed 
if  the  Defendant  insists  upon  it  (e). 

By  the  14  Oeoi^  II.  c.  20,  s.  5,  a  Recovery 
will  af^  twenty  years  be  effectual,  though  the  Deed 
or  Deeds  for  making  the  Tenant  to  the  PkiEccipe  lAould 
be  lost,  or  not  appear ;  if  it  appears  there  was  a  Tenant 

(jr)  Anon,  i  Chan.  Cas.  11.  see  Rcdesd.  Tr.  PI.  100,  3rd 

Qf)  See  post,  p.  Edit. 

(z)  1  Vera.  247.  1  Cha.  Cai.  (c)    IVhitwortk   v.  Gelding, 

331,    Whiichurch  v.  Goldingp  3  p.  Wms.  541. 

aP  Wni8.54i.  (^  WalfHesUy  v.  ChOd,    1 

(a)  IK  andjee  al^  on  this  yes.  344,  5-    Teresey  v.  Gory, 

«ihject  feederf.tr.  PI.  p.  100,  Finchji      Atton.  «  Freem. 

3rd  Edit,  and  Moseley,  19^,  ^^^ 

TrSo&oii  V.  PatlUon,  i  ^^  Clavering  v.  Clavering, 
iVem.  310.     iVes.346,and     «  Ves,  333- 
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to  the  Writ,  and  that  the  persons  jouung  in  the  Re^^ 
coverjr  had  a  sufficient  estate  and  power  to  suffer  the 
Recovery;  and  where  a  Lease  and  Release  were  made 
to  create  a  Tenant  to  the  prsecipe  in  a  recovery,  and 
the  Lease  was  lost,  it  was  held  to  be  a  case  within 
the  relief  given  by  the  Act  {/). 

It  appears  to  be  upon  the  principle  of  relieving* 
against  accidents  by  loss  of  deeds,  that  grants  are, 
in  many  cases,  presumed  or  supplied.  Where,  there- 
fore, a  person  has  been  in  possession  for  a  great  length 
of  time  without  interruption.  Equity  will  supply  all 
those  circumstances,  or  formal  ceremonies,  which  the 
Law  deems  necessary  to  the  operation  of  the  original 
conveyance ;  as  Livery,  a  Surrender  (jg\  &c.  and 
will  not  allow  such  possession  to  be  disturbed  (A). 
Where  rent  has  been  paid  twenty  years  Equity  will 
presume  a  grant  (0*  And  where  a  Common  has- 
been  inclosed  for  thirty  years.  Equity  will  presume 
the  Inclosure  to  have  been  with  the  consent  of  all 
persons  interested,  and  will  not  allow  it  to  be  thrown, 
open  (Jc). 

And  where  a  man  is  entitled  to  a  rent  out  of  lands^ 
as  Chief  Rents  (l\  or  Qjuit  Rents  (m)^  and  from 
length  of  time  the  remedy  at  law  is  lost,  or  become 


(f)  Holmes  y.  AUsbfcy  i      P.  C.  368.    Tomlins'  Ed.  and 
Madd.  Rep.  351.  see    Eton    College    v.   Beau- 

(g)  Lifford    V.  Cotvardy  1     champs  1  Ch.  Cas.  121.  1  Eq. 
Vein.  195.  Abr.  3a  (B)  and  364. 

(h)  Ibid.  (m)  Holder  v.  Chamhurgh,  3 

(f)  Steward   v.   Bridger,  2     P.  Wms.  257 ;  but  see  North  v 

Vem.  516.  Earl  of  Stafford,  3  P.  Wms. 

(k)  SUtoay  V.   ComptoHy  i      148.  Duke   of  Leeds  against 

Vem.  32.  Lord  Radnor,  2  Bro.  C.  C.  340. 

(/)  Duke  of  Bridgenater  v.     and  518. 


o£  image 
EdwirJk, 


Sir  Francis  Edwards^  6   Bro. 
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yery  difficult,  the  Court  of  Chancery  has  interfered 
and  given  relief,  upon  the  foundation  only  of  payment 
of  the  rent  for  a  long  time,  which  bills  are  called  Bills 
founded  upon  the  solet.  The  Court  has  even  gone 
so  far  as  to  give  relief  where  the  nature  of  the  rent  (as 
there  are  many  kinds  at  Law,)  has  not  been  known, 
so  as  to  be  set  forth  (n) :  but  then  all  the  terre-tenants 
of  the  lands  out  of  which  the  rent  issues  must  be 
brought  before  the  Court,  the  better  to  enable  it  to 
make  a  complete  decree  (o). 

So,  where  there  is  a  clear  right  to  rent,  but  no 
remedy  at  Law,  as  no  demesne  Lands  on  which  to 
distrain.  Equity  will  give  relief  (p)  ;  as  it  will  also, 
where,  from  a  confusion  of  Boundaries,  no  Land  can 
be  found  for  a  distress  (§'). 

It  has  long  been  settled,  that  a  tenant  contracts, 
among  other  obligations  resulting  from  that  relation, 
to  keep  distinct  from  his  own  property  during  the 
tenancy,  and  to  leave  clearly  distinct  at  the  end  of  it, 
his  landlord's  property,  not  in  any  way  confounded 
with  his  own.  It  is  therefore  a  common  Equity 
that  a  tenant  having  put  his  landlord's  property  and 
his  own  together  for  his  own  convenience,  in  order  to 
make  the  most  of  it  during  his  tenancy,  is  bound  at 
the  end  of  the  term  to  render  up  specifically  the  land- 
lord's land ;  and,  if  he  cannot,  that  a  commission  shall 
issue  from  a  Court  of  Equity  to  inquire  what  were 
the  Lands  of  the  Landlord  ;  the  Court  taking  care, 
to  the  intent  that  the  Tenant  may  discharge  his  obli- 

(n)  See  i  Ch.  Cas.  120.  (p)  Duke  of  Leeds  v.  Powell, 

(0)  Benson   v.  Bvldvoyn,   \  1  Ves.  171. 

Atk.  598;  and  see  Bouverie  (9)  lb.   172;  and  see  Smith 

against  PrenikCy  1  Bro,  C.  C.  v.  Duke  of  Northumberland^ 

aoo.  1  Cox  363. 
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Kalion  to  do  what  is  right,  as  to  the  possession  in  the 
Biean  time ;  and  if  the  Tenaat  has  so  confounded  the 
Boundaries,  subdividing  the  Land  by  hedges  and 
stones,  and  destroying  the  metes  and  bounds,  so  that 
the  Landlord's  Land  cannot  be  ascertained,  the  Court 
will  inquire  what  was  the  value  of  the  Landlord's 
Estate,  valued  &irly,  but  to  the  utmost,  as  against  that 
Tenant,  who  has  himself  destroyed  the  possibility  of 
the  Landlord's  having  his  own  (r).  The  grandng  of 
Commissions  to  ascertain  Boundaries  is  a  yefy  ancient 
branch  of  Equitable  Jurisdiction  (s).  The  two  Writs 
in  the  Register,  de  rationabilibus  divim  {t\  and  de 
perambtdatione  facienda  {u)j  are  supposed  to  have 
led  to  the  Jurisdiction  in  cases  of  controverted  boun* 
daries(a:').  In  Wakey.  Conyers^y)  Lord. Northmgton 
was  of  opinion,  that  the  Court  has  simply  no  Juris- 
diction to  settle  the  Boundaries  of  Land,  unless  some 
Equity  was  superinduced  by  act  of  the  parties ;  and  in 
that  case  a  bill  to  ascertain  the  Boundaries  of  two 
Manors  was  dismissed,  there  being  no  dispute  as  to  the 
soil ;  and  Sir  WiUiam  Grants  Master  of  the  Rolls,  was 
likewise  of  opinion,  that  the  circumstance  of  a  confu* 
£ion  of  Boundaries,  ftumishes,  jiier  se^  no  ground  for  the 
interposition  of  the  Court  (jz\  and  refused  to  entertain 
a  Bill  of  this  description  between  two  independent 
Ftoprietors,  to  force  either  to  have  his  right  so  deter- 
mined (a). 

(r)  The  AUomey^General  v.         (m)  Reg.  Brev.  157  ^ 
FmarUm^  a  Ves,  &  Bea,  264,         (x)  Speer  v.  Crawter^  2  Me- 

5 ;  and  see  Redesd.  Tr.  PI.  94.  riv.  41G. 
Ed.  3,  and  the    cases  there        (y)   s   Cox  360,   S.  C.    1 

cited,    •  Eden,  331. 

{$)  See  MuUineux  v.  Mutti"         (z)  Sneer  v.  Craxvter,  a  Me* 

neuxf    Toth.   101.    Spider  v.  riv.  418. 
iSrpyer,  Nels.  14.  (a)  lb.  410,  &c. 

(if)  Reg.  Brev,  157  ^ 
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A  CoBABussion  has  been  gnoited  to  ascertain  Boun- 
darieSy  and  if  not  to  be  distinguished,  to  set  out  the 
value,  upon  a  Bill  by  a  Prebendary  against  Lessees 
^f  the  Prebendal  Lands,  also  Owners  of  other  Lands 
within  the  Parish,  with  which  the  Prebendal  Lands 
had  become  intermixed  and  confounded,  by  reason 
of  the  luiity  of  possession  (b) ;  and  on  such  Bill,  it 
was  held  that  the  Prebendary  is  entitled  to  have  as 
many  Conunissioners  as  his  Lessees  (c). 

So,  a  Lord  of  a  Manor  may  file  a  BiU  for  a  Com* 
sua»on  to  distinguish  C!opyhold  Lands  within  the 
Manor  from  Freehold,  and  compounded  from  uncom* 
pounded  Copyholds,  and  to  ascertain  the  Boundaries ; 
and  if  they  cannot  be  distinguished,  to  set  out  Lands 
of  the  Tenant  of  equal  value  with  so  much  of  the 
Copyhold  Lands  as  cannot  be  distinguished  (d). 
Though  in  cases  of  Bills  to  ascertain  Boundaries  the 
interest  of  one  party  is  more  inconsiderable  than  that 
of  another,  yet  they  must  equally  bear  the  expense 
of  the  Commission  (e)  ;  unless,  perhaps,  where  there 
has  been  fraud  or  neglect,  by  which  the  confusion  of 
Boundaries  has  been  occasioned. 

Equity  relieves  against  Penalties^  and  originally, 
it  is  apprehended,  on  the  ground  of  accident.  It 
relieves,  for  instance,  against  non-payment  of  money 
at  a  certain  day  (/),  as  in  the  common  case  of  a  bond 
for  the  payment  of  money,  or  of  a  Mortgage  debt,  where 
(he  Title  of  the  Mortgagee  has  become  absolute  at 

(i)  Willis  V.  Parkinson^   3  (e)  Nprris  v.  Le  Neve,   3 

Bferiv.  507.  Atk.  83. 

(c)  JVUlis  V.   Parkinson,   l  (/)  See  Grimsione  v.  Lord 

Siraiut.  9.  BrttCf,  2  Vern.  594.  Sir  Henry 

(rf)  Duke  of  Leeis  v.  Earl  Peachy  and  Duke  of.Somerset, 

of  Strt^ffordy  4  Ves.  1 80.     See  i  Str.  453,     Sloman  v.  Walter, 

Spifer  T.  Spyer,  Ncls.  14.  I  Bro.  C.  C.  418. 
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Law  (g).  So,  in  the  case  of  an  Estate  sold  by  auction, 
there  is  a  condition  to  forfeit  the  deposit  if  the  pur- 
chase be  not  completed  within  a  certain  period ;  but  the 
Court  is  in  the  constant  habit  of  relieving  against  the 
lapse  of  time  (Ji).  Relief,  however,  in  cases,  of  Penalties 
is  dispensed  only  where  the  Court  can  do  it  with  safety 
to  the  other  party ;  for  it  seems,  if  it  cannot  put  him 
into  as  good  a  condition  as  if  the  agreement  had  been 
performed,  the  Court  will  not  relieve  (i)-  It  will  only 
relieve,  where  the  thing  may  be  done  afterwards^  or  a 
compensation  made  for  it  (k) ;  but  unless  a  full  com- 
pensation can  be  given,  so  as  to  put  the  party  precisely 
in  the  same  situation,  a  Court  of  £quity  will  not 
interfere ;  for  such  a  Jurisdiction  would  be  arbi- 
trary (/).  There  are  some  exceptions  to  this  rule ; 
one  of  which  is,  where  a  voluntary  composition  is  to  be 
paid  at  a  time  certain,  and  in  a  certain  manner.  In 
such  case,  it  is  the  voluntary  bounty  of  the  creditor  to 
remit  part  of  the  debt,  and  the  terms  must  be  strictly 
implied  with  (m). 

Where  a  penalty  is  inserted  merely  to  secure  the 
enjoyment  of  a  collateral  object,  the  enjoyment  of 


[g)  Leniion  v.  Napper^  s 
Sch.  &  Lefr.  685,  Appendix. 

(A)  Lennon  ▼.  .tapper,  2 
Sch.  &  Lefr.  €84,  5. 

(t)   Rose   V.    Rose,   AmbL 

332- 
(^  1  Chan.  Cas.  24.     Cagt 

V.  Russdlf  2  Ventr.  352.    Des- 

cartott  V.  Dennet,  9  Mod.  22. 

and    Northcote    v.    Duke,    s 

Eden  321.     Davis  v.   West, 

12  Ves.  475 ;  and  see  Wadman 

V.  Calcraft,  lo  Vea.  67.  Hill 

and  Barclay,  18  Ves.  63. 

(/)    Sanders    v.    Pope,    12 


Yes.  291.  Wafer  v.  Moceato, 
9  Mod.  112,  113;  but  see 
Bracebridge  v.  Buddeu,  2 
Price  200.  Rclfe  v.  Harris, 
cited  lb.  p.  20(S.  Reynolds 
V.  Piti,  cited  lb.  212,  which 
cased  seem  in  opposition  to 
Sanders  v.  Pope, 

(m)  Rose  against  Rose, 
Ambler,  332;  and  see  Sewell 
v.Masson,  1  Vem.2io.  1  Ch. 
Cas.  110.    Ex  parte  Bennet, 

2  Atk.  527.    Leigh  v-  Barry, 

3  Atk.  585.  Mackenzie  v.  Mac- 
kenzie,  16  Ves.  372. 
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the  object  is  considered  as  the  principal  intent  of  the 
Deed,  and  the  penalty  only  as  accessional,  and  there- 
fore only  to  secure  the  damage  really  incurred :  and 
in  such  cases*,  if  the  penalty  of  the  bond  is  sued  for 
at  law,  an  injunction  will  be  granted,  and  an  issue, 
quantum  damnificatus^  directed  (w). 

It  has  been  held,  that  if  there  be  a  mortgage  at  5 
per  cent,  with  a  condition  to  take  4  per  cent,  if  regu- 
larly paid ;  or  a  mortgage  at  4  per  cent,  to  have  5  per 
cent,  if  not  regularly  paid,  the  5  per  cent,  is  regarded 
in  Equity  only  as  a  penalty  to  secure  the  4  per  cent.; 
and  the  party  is  relieved  from  paying  the  5  per  cent, 
by  paying  the  4  per  cent,  and  putting  the  other  party 
in  the  same  condition  as  if  the  4  per  cent,  had  been 
pdd  :  that  is,  by  paying  him  Interest  upon  the  4  per 
cent,  as  if  it  had  been  received  at  the  time  (0).  This 
position,  however,  in  its  full  extent,  does  not  seem 
warranted  by  the  authorities;  and  the  rule  rather 
appears  to  have  been,  that  if  money  be  lent  on  mort- 
gage at  4  per  cent.  Interest,  but  if  not  punctually 
paid,  then  to  pay  Interest  at  the  rate  of  5  per  cent, 
a  Court  of  Equity  will  consider  the  5  per  cent,  but 
as  nomine  pctnce^  and  relieve  {p\  unless  there  has 
been  a  long  arrear  of  Interest  (^),  or  a  special  agriee- 
ment  (r) ;  but  where  Interest  is-reserved  at  5  per  cent, 
and  if  duly  paid,  4  per  cent,  to  be  accepted,  and  it  is 
not  punctually  paid,  the  Court  will  not  relieve  {s\ 

{n\  Sloman  againBt  Walter^  316.  Bonqfomv*  Ryhotty'QMTT, 

1  Bro.  C.  C.  418.     Hardy  v.  1375;  ana  see  what   Heath, 

Martin,  1  Cox,  26.    Keating  v.  Jiut.  says  in  s  Bos.  &  Pull.  353. 

Sparraitjj  l  Ball  &  Bea.  374.  {q)  Br&von  v.  Barkham,  1  P. 

(o)  Seton  ▼.  Slade,  7  Ves.  Wms.  6$'i, 

273»  4.  (y)  Stanhope  v.  Manners,  2 

(p)  HoUes  V.  Vyse,  2  Vera.  Eden,  197. 

290.    Strodev.  Parker,  2  y^m,  (js)  a   Vera.   290.    Hallifax 
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This  appears  to  be  the  lawp  and  is  admitted  as  such 
by  Lord  Northington,  who,  however,  observes,  "  I 
never  heard,  or  could  myself  discover,  the  sense  of 
this  distinction  (t).**  The  reason  has  been  thought  to 
be,  because  this  latter  agreement^  though  substantially 
the  same,  is  not  in  the  form  of  a  Penalty  (v)« 

Where  a  Bond  was  given  for  the  performance  of 
covenants  to  build  a  bridge,  which,  from  circumstances 
became  impracticable,  and  the  sum  agreed  for,  was  ac- 
tually paid,  an  Injunction  was  granted  to  restrain  an 
action  on  the  Bond,  and  an  Issue,  quantum  damnific 
catuSj  was  ordered,  the  sum  mentioned  in  the  Bond 
being  considered  as  a  Penalty  (<r). 

The  construction  of  Covenants  is  the  same  in  Equity 
as  at  Law,  but  the  performance  of  them  is  considered 
very  differently  in  Courts  of  Law  and  Equity.  At 
Law^  a  Covenant  must  be  strictly  and  literally  per- 
formed; in  Equity 9  it  is  sufficient  if  it  be  really 
and  substantially  performed  according  to  the  true  in- 
tent and  meaning  '  of  the  parties,  so  far  as  circum- 
stances will  admit ;  and  if  by  unavoidable  accident,  or 
by  fraud,  surprize,  or  ignorance  not  wilful,  parties 
have  been  prevented  from  executing  it  literally,  a 
Court  of  Equity  will  interfere,  and  upon  compensa^ 
tion  being  made,  the  party  having  done  every  thing 
in  his  power,  and  being  prevented  by  the  means 
alluded  to,  will  give  relief.    This  doctrine  was  for* 


and    Higgins,    s  Vera.   134.  (u)See  Arg.2vol.HargT.Ju- 

Strode  ukI  Parker ^  lb.  316.  ruconsuU  £xercitation0, 218. 

Jorv  V.  Owe,  Prec.  Ch.   160.  ,  v  r    .  ^          .    ,  ^       , 

NichoUs  V.  Mavnard,  3  Atk.  ^  i^ErrtngtanBgmmtAyne^, 

520;  and8ce3Bl.C01nm.432.  ^  ^'^  ^:.  <^-  341.   See  this 

,.  ^     r             iLM  case  mentioned  m   Davu  v. 

(0  stanhope  y.  Mannert,  a  ^       a  Sch.  &  Lefr.  35». 

Eden,  199. 
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merly  carried  to  a  length  that  became  in  some  degree 
alamuDg;  terms  and  conditions  of  Covenants  having 
been  construed,  as  only  in  terrorem ;  but  in  modem 
times  that  has  been  much  restrained ;  and  it  is  novr 
perfectly  understood,  that  even  in  the  purchase  of  an 
estate,  if  money  has  been  covenanted  to  be  paid  at  a 
given  day,  if  it  is  not  paid  at  the  day,  an  action  will 
lie ;  but  if  the  party  can  show,  that  he  took  the  means 
of  paying  it,  and  has  been  prevented  by  accidents  not 
in  his  power,  the  Court  of  Chancery  will  dispense 
with  the  strict  performance  of  it ;  because,  as  it  was 
formerly  said,  it  is  not  of  the  essence  of  the  contract ; 
but  it  may  be  of  the  essence  of  the  contract ;  and  the 
party  cannot  avail  himself  of  equitable  circumstances, 
unless  he  shows  that  there  has  been  no  wilful  neglect 
or  misconduct  on  his  part  {y). 

Where,  therefore,  there  was  a  Covenant  in  a  Lease 
for  the  renewal  of  the  same,  and  the  Lessee  covenanted 
within  six  months  next  after  the  decease  of  any  of 
the  three  persons  for  whose  lives  the  Premises  were 
granted,  to  give  notice  of  the  decease  of  such  person, 
ittid  accept  a  new  Lease  on  certain  terms,  and  the 
Lessee  suffered  two  lives  to  drop  before  she  gave  no- 
tice and  aj^lied  for  a  new  Lease ;  it  was  held,  that 
iqpoa  the  death  of  the  first  Life,  no  notice  bdng  given, 
the  Lessee's  Covenant  was  not  performed,  and  that 
the  Lessee  forfeited  her  right  of  Renewal,  and  was 
not  relievable  in  Equity  {z). 

In  a  case  where,  previous  to  what  is  usually  called 
Lwd  Stanhope's  Act,  37  Geo.  3.  c,  45,  a  tender  was 

(y)  Eaton  V.  LyoHy  3  Ves.  («)  Eo^em  v.  Lyon,  3  Ves.690. 
69a,  3.  Rolfe  V.  HarriSf  3  Bai/le^  v.  Corporation  of  Leo- 
Price,  100.  minster^  3Bro.  C.C.  520. 
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made,  in  Bank  Notes,  of  Rent  secured  by  covenant 
and  from  pique  was  refused,  and  payment  in  Coin  in- 
sisted upon,  and  a  distress  made ;  a  Bill  was  filed  for 
relief  on  account  of  the  great  scarcity  of  Coin,  and 
the  difficulty  of  procuring  it,  and  for  an  Injunction  in 
the  mean  time ;  but  the  Master  of  the  Rolls,  {Sir 
William  Grant)  sitting  for  the  Chancellor,  refused 
the  Injunction,  because  he  thought  the  Party  could 
not  be  relieved  against  his  covenant,  and  that  to  relieve 
him  would  be  to  assume  a  legislative  authority  {a). 

But  though  the  Court  does  in  these  and  other  cases 
relieve  against  a  Breach  of  Covenant,  there  is  no 
branch  of  the  Jurisdiction  of  the  Court  more  delicate 
than  that  which  goes  to  restrain  a  legal  right  (b\  and 
it  has  been  termed,  **  a  dangerous  Jurisdiction"  ((?). 

In  cases  of  a  contract  by  Lease  to  pay  Rent,  with 
a  Covenant  and  clause  of  Re-entry  on  nonpayment^ 
a  Court  of  Equity  has,  from  the  earliest  times  (d), 
relieved  the  Tenant  on  payment  of  the  Rent,  with 
Interest  and  all  Expenses,  and  will  not  let  him  be 
turned  out  of  Possession  (e)  ;  for  in  such  cases,  it  is 
said  (not  convincingly  perhaps)  that  the  loss  is  certain, 
and  may  be  recompensed  by  damages ;  but  if  the 
Lease  were  gained  by  fraud,  or  granted  upon  a  false 
suggestion,  Equity  will  not  relieve  the  Lessee  (/). 


(a)  Bray   v. 


Seal, 


95th  June  1813.  MS.;  but  see 
what  is  said  in  Biddulph  v.  St. 
Jokn^  fl  Sch.  &  Lefr.  534, 5. 

(&)  See  Sanders  v.  Pope^  is 
Ves.  989. 

(€)  Hill  ¥•  Barclay y  16  Ves. 
406. 

{d)  There  »  a  eve  in  Gary, 

(e)  Francises  Max.  in  Equity, 
p.  5.  Sanders  v.  Pope,  12  Ves. 


289.  askd  see  Davis  v.  West,  12 
Ve*.  475.  De  Scarlett  v.  Den^ 
nett,  9  Mod.  22.  Hillwad  Bar^ 
day,  18  Ves.  58, 59, 60.  Lovat 
V.  Lord  Ranelagh,  3  Ves.  6c 
Bea.  30.  Wadman  v.  Calerqfty 
JO  Ves.  67.  and  see  Taylor  v. 
Knight,  Vin.  Abr.  tit.  "  Chan- 
eery,"  (V.)  Ca,  31.  The  same 
ReUefuiaybehad  at  Law  under 
the  Sut.  4  G.  a.  c.  28.  s.  23,  4. 
(/)  Gary,  45, 
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Relief  will,  under  circumstances,  be  given  upon 
a  breach  of  covenant,  by  a  Lessee,  as  to  the  mode  of 
cultivation  (g").  So,  relief  has  been  given  against  a  For- 
feiture, and  right  of  Re-entry,  incurred  by  not  laying 
out,  according  to  covenant,  a  specific  sum  in  Repairs, 
in  a  given  time  (A).  And  in  a  case  where  the  Tenant 
had  omitted  to  keep  the  Premises  in  repair,  as  he 
had  covenanted  to  do,  and  an  Ejectment  was  brought 
on  the  usual  clause  of  Re-entry,  and  Possession 
taken.  Relief  was  given  (f).  But  Lord  Eldon  seems 
not  to  have  concurred  in  these  decisions,  or  to  admit 
that  Relief  could  be  administered,  unless  in  cases  of 
Accident  and  Surprize;  the  effect  of  Weather  for 
instance,  or  permissive  want  of  repair,  the  Landlord 
standing  by  and  looking  on  (A:) ;  and  it  seems  clear 
that  if  the  Tenant's  conduct  with  reference  to  his 
covenant  has  been  gross  and  ruinous.  Relief  would 
not  be  given  to  him  (/)  ;  nor  will  relief  be  granted, 
if  the  Premises  being  much  out  of  repair,  and  the 
Landlord  making  a  requisition  to  repair,  the  Tenant 
refuses  to  comply  (m).  Wherever,  indeed,  there  has 
been  a  wilful,  voluntary,  breach  of  a  Covenant,  a 
Court  of  Equity  will  not  relieve  (n). 

Where  there  was  a  covenant  in  a  lease  by  the  Tenant 


(g)  Lovat  V.  Lord  Randagh, 
3  ves.  &  Bea.  ig, 

(h)  Sanders  v.  Pape^  1 1  Ves. 
383  ;  and  see  Broxvn  and  QuU- 
ter,  Ambl.  619.  Hannam  v. 
Sottih  London  Waterworks 
Company  f  2  Men  v.  G5,  in  note; 
but  see  contra^  Bracebridge  v. 
Buckley,  2  Price*8  Exchequer 
Rep.  p.  200. 

(f)  Hack  V.  Leonard,  ^  Mod. 
90. 


(k)  Hill  and  Barclay,  18 
Ves.  62. 

(/)  See  HiU  v., Barclay ^  16 
Ves.  404. 

(rn)  HiU  V.  Barclay,  18  Ves. 
64. 

(w)  De  Scarlett  v.  Dennet,  9 
Mod.  22.  Eaton  and  Lyon^  3 
Bro.  693.     Hill  and  Barclay^ 

18  Ves.  62.     Reynolds  v.  Pitt^ 

19  Ves.  143, 
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to  keep  the  "Premises  insuredj  and  on  default,  a  right 
of  Entry  was  given,  and  the  Tenant  omitted  to  insure, 
and  an  Ejectment  was  brought,  and  then  the  Tenant 
insured,  and  filed  his  Bill  to  be  relieved ;  the  Lord 
Chancellor  refused  to  enjoin  the  Landlord  from  pro- 
ceeding in  his.  Ejectment  (o). 

In  one  case,  where  the  Lessee  covenanted  to  paj 
the  Rent,  and  to  repair,  and  he,  afterwards,  made 
1 00  Underleases,  andf  the  Rent  was  behind,  and  the 
Premises  out  of  repair,  and  the  original  Lease  was 
avoided  at  Law,  on  account  of  the  nonpayment  of 
Rent,  Relief  against  the  Forfeiture  was  given  in 
Equity,  on  a  Bill  filed  by  some  of  the  under-lessees, 
and  their  payment  of  the  Rent  in  arrear  and  repairing 
the  houses,  but  the  Court  would  not  apportion  the 
Rent,  but  held  that  such  Lessees  might  compel  the 
other  under-lessees  to  contribute  (jp). 

Notwithstanding  some  dicta  (9)  and  a  decision  (r) 
to  the  contrary,  it  appears,  at  length,  to  be  settled, 
that  if  a  Tenant  covenants  to  repair,  damage  by  fire 
excepted,  he  cannot  be  relieved  from  the  payment  of 
Rent,  if  the  Premises  are  destroyed  by  fire  (s)  ;  but, 
it  has  been  said,  that  if  the  Tenant  in  such  case  of- 
fers to  surrender  his  Lease,  the  Court  would  re- 
lieve (/)  ;  but  that  seems  questionable. 


(0)  JVhite  V.  Warner^  2  Meriv. 
459.  In  Rcynohh  v.  Pitt^  19 
Ves.  143.  the  Lord  Chancellor 
expressed  doubts  on  the  point, 
which  however  are  now  at  rest 
bj  the  decision  adverted  to. 

(p)  Webber  t.  Smithy  2  Vem. 
103.    See  16  Ves.  406. 

(yj  See  Browne  v.  QjuUtery 
Ambl.  619.  Adopted  by  Lord 
Kenyouy  in    Cutter  ▼.  Powell^ 

6T.R.  3«3. 

(r)  Steele  and  Wright^  men- 


tioned in  Doe  v.  Sandham,  1 
T.  R.  708.  Camden  v.  More- 
ton,  cited  from  MSS.  3  Selwyn 
N.  P.  414. 

(s)  Hase\.  Groves^  3  Anst. 
687.  HoUzapffel  v.  Baker^  18 
Ves.  115. ;  ana  see  on  this  sub- 
ject, Beifour  v.  Weston,  l 
Dumf.  6c  East,  310.  and  the 
cases  there  mentioned. 

(0  Cutter  V,  PmeUy  6  T.  R. 
C23. 
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If  a  Covenant  be  to  do,  or  not  to  do,  some  particu- 
lar act,  or  doing  it,  or  neglecting  to  do  it,  to  pay  a 
certain  sum  by  way  of  liqtddated  damages^  Courts  of 
Equity  will  not  relieve  against  the  payment  of  such 
damages  (u)  ;  as  where  there  is  a  nomine  pcmce  in 
Leases  to  preyent  a  Tenant  from  ploughing  (<r).  So, 
if  a  Bond  be  taken  in  a  penalty  of  lOo/.  with  a  con- 
dition that  the  Obligor  should  not  kill  a  partridge,  or 
if  he  did,  that  he  should  pay  5  /. ;  the  5  /•  would  be 
considered  as  liquidated  damages  Qf).  It  is  difficult  in 
many  cases  to  say  what  is  to  be  considered  as  a  Penalty, 
and  what  liquidated  damages.  Where  articles  contain 
covenants  for  the  performance  of  several  things,  and 
then  one  large  sum  is  stated  at  the  end  to  be  paid 
upon  breach  of  performance,  that  must  be  considered 
as  a  Penalty ;  but  where  it  is  agreed  that  if  a  party  do 
such  a  particular  thing,  such  a  sum  shall  be  paid  by 
him,  then  the  sum  stated  may  be  treated  as  liquidated 
damages  (z).  So,  if  a  certain  damage  less  than  the 
penalty  is  made  payable  upon  the  face  of  the  same  in- 
strument, in  case  the  act  intended  to  be  prohibited  be 
done,  that  sum  shall  be  construed  to  be  a  penalty  (a). 

Where  a  Bond  is  given  not  to  defraud  the  Reve- 


(tt)  Ro^  T.  Duke  ofBeaiifort,  («)  Benson  v.  Gibson^  3  Atk 

S  Atk.   194.    Blake  t.   East  395.    Woodward  v.    Gi/Iesy   2 

India    Company^    Finch,  117.  Vern.  119.    See  diet,  in  ^/a^<7 

S.  C.  12  Chan.  Cas.  198.  Rdje  v.    East    India    Company^     2 

T.  Patterson^  6  Bro.  P.  C.  470.  Chan.  Cas.  199. 

Approved  in  Hardy  v.  Martin,  (y)  Per  Lord  Eldon,  in  Astley 

1   Cox,   27.      SmaU  v.  Fitz-  v.  JVeldon,  2  Bos.  &  Pull.  352  ; 

mlhanuj  Prec.  Ch.  102.  Pon-  and  see'  Fletcher  v.  Dyche^   2 

sonby  v.  Adams,  6  Bro.  P.  C.  Term  Rep.  32. 

417.    Astley  V.  Weldon^  2  Bos.  (z)  Per  Heath,  Just.  2  Bos. 

APull.  346 ;  and  see  diet.  Street  &  Pull.  353. 

V.  Rigby,  6  Ves.  818.  (a)  Per  Lord  Eldon,  lb.  350. 
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nue,  such  fraud  is  considered  as  a  Crime,   and  for 
that  reason  the  Court  will  not  relieve  (*}. 

Where  a  Licence  is  required  to  assign,  an  assign- 
ment without  Licence  cannot  be  relieved  (c.)  If  a 
Licence  in  Writing  be  required,  a  parol  Licence  is 
insufficient;  but  if  a  parol  Litcence  is  given  as  a  snare, 
and  under  circumstances  of  fraud,  the  Court  will  re- 
lieve {d).  Where  a  Lease  contained  a  Covenant 
"  that  if  the  Lessees  should  let  the  Premises  for  any  • 
longer  than  three  years,  except  to  the  wife  or  children 
of  the  Lessee,  without  Licence  of  the  Lessor  or  his 
Assigns  first  had,  then  the  said  Lease  to  be  void,''  and 
the  Executor  of  the  Lessee  sold  the  Lease  for  the 
payment  of  the  debts  of  his  Testator,  the  Plaintiff 
the  Purchaser,  was  relieved  against  the  Forfeit- 
ure (e).  If  there  be  a  Covenant  in  a  Lease  against 
using  Premises  as  a  Shop,  or  Warehouse  for  any 
Trade,  without  Licence  in  Writing,  and  a  Trade  is 
carried  on  without  such  Licence,  the  Court  will  not 
relieve  against  an  Ejectment.  <Nor  would  a  Licence 
to  carry  on  one  Trade,  be  considered  as  a  general 
Licence  to  carry  on  any  Trade  {f). 

If  a  Right  of  Renewal  of  a  Lease  be  forfeited  by 
Laches  of  the  Tenant  (^),  or  wilful  neglect  and  re- 
fusal (A),  Courts  of  Equity  will  not  relieve ;  but  if  the 
Lessee  has  lost  his  right  by  thejraud  of  the  Lessor,  or 

(b)  Benson  v.  Gibson,  3  Atk.  (J)    Mocker  t.     Foundling 
396-                                                Hospital^  1  Ves.  and  Bea.  188. 

(c)  Lovat  V.  Lord  Ranelaghf         ig)  P^^y^^  ^'  Corporation  of 
3  Ves.   &-   Bea.  31.     Davies  Leominster^  i  Ves*  }\in.  ^^6.  S, 
V.  Moretony  2  Chan.  Cas.  127.  C.  3  Bro.  C.  C.  s^Q-    Baynham 
13  Ves.  292.  V.  Guys  Hospital^  3  Ves.  295. 

(flf)   Richardson  v,  Evans,  3  (A)  Snoeet  v.  Anderson,  2  Bro. 

Madd.  Rep.  218.  P.  C.  430,  recognized  in  Len^ 

(e)    Cox  V.  Broxvne,    Chan,  nan  v.  Napper,  2  Sch.  &  Lcfir. 

Rep.  1 70.  686,  Appendix. 
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accident  on  his  own  part,  Equity  will  relieve  (/)«  It 
will  relieve  where  there  is  mere  lapse  of  time  unac* 
counted  for,  without  misconduct  in  the  Lessee,  or  where 
the  Lessee  has  lost  his  right  by  Fraud  in  the  Lessor  (Ar). 
Cases  of  this  description  have  been  very  frequent  in 
Ireland  (/) ;  where,  it  is  said,  one  seventh  of  the 
whole  Landed  Property  is  held  under  renewable 
Leases  (ni) ;  and  it  was  found  necessary  to  pass  an 
Act  of  Parliament  (n),  termed  the  Tenantry  Act,  by 
which  the  Tenant  is  on  certain  conditions  relieved  (o). 

Where  there  was  a  Lessee  of  a  Colliery  at  the  rate 
of  so  much  per  wet/f  and  the  Colliery  became  not 
worth  working,  the  Lessee  was  relieved  against  the 
future  Rent,  and  the  Covenant  in  the  Lease  to  work 
the  Colliery,  upon  paying  for  all  the  Coal  that  could 
be  got  (jp). 

Conditions  Precedent  must,  in  general,  be  literally 
performed ;  and  the  Court  will  never  vest  an  Estate 
where,  by  reason  of  a  Condition  Precedent,  it  will 
not  vest  in  Law  (y).  In  many  cases  it  will  relieve,  to 
prevent  the  divesting  of  an  Estate,  but  cannot  relieve 


(f)  See  the  Irish  cases  in  the 
House  of  Lords,  Riponv,  Roto- 
%»  1774-  Kainy,  Hamilton, 
1776",  2  Ridgw.  P.  C.  180,  in 
note.  Bateman  v.  Murray, 
1779,  a  Ridgwr.  P.  C.  187. 
and  for  a  History  of  these 
Decisions,  see  BoyUv.  Lysaght, 
Vernon  and  Scriren's  Rep.  1 35. 
and  Magraih  v.  Lord  Mus^ 
kerry,  lb.  166. ;  and  see  on  the 
subject  Lennon  v.  Napper,  2 
Scb.  &  Lefr.  689,  Appendix. 

{k)  Lennon  v.  Napper,  a  Sch. 
&  Lefr.  688. 

(/)  Baxvstorne  against  Bent' 
ky,^  Bro.  C.  C.  415. 


(OT>See  Arg.  Jackson  v.  Saun- 
ders, 1  Sch.  &  Lefr.  447. 

(»)   19  and  20  Geo.  3.  c.  30. 

(0)  See  a  luminous  interpre- 
tation of  this  Act,  in  Jackson 
V.  Saunders,  1  Sch.  &  Lefr. 
443,  &c. 

*  (p)  Smith  V.  Morris,  2  Bro. 
C.  C.  3»i. 

{q)  Popham  v.  Bamfield,  I 
Vem.  83.  Lord  Falkland  v. 
Bertie,  2  Vem.  333-  S.  C.  3 
Chan.  Cas.  129.  and  2  Freem. 

2!20. 
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to  give  an  Estate  that  never  vested  (r),  unless  the 
Remainder-men  who  were  to  take  the  Estate  on  non-» 
performance  of  the  Condition,  have  used  any  indi- 
rect practice  or  contrivance  to  prevent  the  performance 
of  the  Condition  (s). 

Where,  therefore,  there  is  a  conditional  limitation 
over  in  a  given  event,  in  such  case  (unless  the  Con- 
dition be  for  payment  of  a  certain  {t)  sum  of  Mo- 
ney (u)y  or  such  as  the  Court  can  put  the  Party  in  the 
same  situation  as  if  the  Condition  had  been  perform- 
ed (a?),  and  it  is  not  contained  in  a  voluntary  settle- 
ment) (y\  the  breach  of  the  Condition  caimot  be 
relieved  (;s). .  Where  an  Estate  was  devised,  upon 
condition  that  if  the  first  Devisee  should  refuse  or 
neglect  to  comply  with  the  condition,  viz.  to  release 
all  demands  upon  the  Testatrix,  as  Executrix  of  A. 
or  otherwise  established,  within  six  Months  after  her 
death,  with  a  limitation  over ;  this  was  held  to  be  a 
conditional  limitation^  and  a  fiulure  in  not  executing 
the  release  was  held  not  to  be  relievable  (a).  Nor  is 
Infancy  allowed  »  an  excuse  for  not  perfonning  aCon- 
dition  Precedent.  If  such  a  condition  is  illegal  ((), . 
or  is,  or  becomes,  impossible,  even  by  the  Act  of  God, 
the  Estate  will  never  arise,  nor  can  Equity  relieve  (c). 

(r)  1  Vern.  339.  (y)  Bold  v.    Corbett,  Prec. 

(«)  Caiy  V.  Bertie^  a  Vera.  Ch.  84.  Longdate  v.  Longdate, 

344- 1  1  Vern.  456. 

(i)  U  damages  are  eoniin^  (5.)  i^ord  FaUdand  v.  Bertie, 

gent    Equity   caimot   relieve,  9  Vern.  333.     Clerk  v.  iucw, 

Stoeet  V.  Anderson,  3  Bro.  P.  C.  5  Vin.  87. 

1  Ch.  Cas.  89.     IFoodman  v!  ^  f^^'^^J:^®- 

Blake,  a  Vern.  S22.    Bertie  v.  W  Co.  Lit.  Q06  a. 

Falkland,  a  Vern.  339.  (c)  Gary  v.  Bertie^  2  Vern. 

(x)  Taylor    ¥.    Popham,    i  340-      Graydon    v.    Hich,    s 

Bro.  C.  C.  168.  Atk.  18. 
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It  is,  in  general,  different,  as  to  Conditions  Subse- 
quent ;  for  though  the  Court  cannot  relieve  against 
oi/ conditions  subsequent,  yet  where  the  Court  can  in 
any  case  compensate  the  party  in  damages  for  the 
*'  non-precise  performance  of  the  condition,"  as  Lord 
Nottingham  expressed  it.  Equity  will  relieve  (rf).  If 
such  condition  becomes  impossible  by  the  Act  of  God, 
the  Estate  will  not  be  defeated  or  forfeited  (e).  The 
Rule  is  the  same  where  the  condition  subsequent  is 
unlawful  (/*). 

In  all  those  Cases  in  which  a  Court  of  Equity  re- 
lieves against  the  legal  effect  of  the  Breach  qf  a  con^ 
dition^  it  depends  upon  the  question  whether  compen^ 
sation  can  be  made ;  for  in  all  cases  where  a  Person 
has  broken  a  Condition  and  forfeited  a  Penalty,  Equity 
will  relieve  if  there  can  be  a  compensation  (g).  But 
if  compensation  cannot  be  given,  and  the  value  of  the 
thing,  for  enforcing  which  the  forfeiture  is  imposed, 
cannot  be  estimated,  relief  is  denied  (h). 

Equity  will  relieve  against  forfeitures  by  Copyhold- 
ers  (1)  or  others,  in  consequence  of  permissive 
waste  (A:);  but  not,  it  seems,  against  wilful  waste, 
though  it  admits  of  compensation  (/). 

Forfeitures,  under  the  provisions  of  an  Act  of  Par- 


((Q  Popkam  V.  Bamj)fieldf  i 
Vera.  83. 

(f)  Lord  FaUdandy  v.  Bertie^ 
3  Vem.  339.  Co.  Lit.  206.  a 
Bl.  Comm.  156,  7. 

(/)  Perkins,  Sect.  139. 

(^)  Northcote  against  Dukcy 
Amlxl.  514.;  and  see  Barnar' 
dtston  V.  Fane^  a  Vera.  366. 

{k)  Sec  Hargr.  Jurisconsult. 
Exercitations,  2  Vol.  li)^ 


(1)  I  Str.  447. 

{k)  Sir  H.  Peachy  v.  Duke 
ofSomersett  Prec.  Ch.572,  3. 

(/)  Thomas  v.  Porter,  i  Ch, 
Ca.  96.  Pre.  Ch.  547.  Fra.'s 
Maxims,  p.  6.  and  1  Str.  447. 
But  see  Northcote  v.  Duke^ 
Ambl.  511.  Nash  v.  Lady 
Darby y  2  Vem.  537.;  cited  1 
Fonb.  Eq.  396,  in  note.  Bishop 
of  Worcester  and  others,  s 
Freem.  137. 
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liamdnty  oi*  Conditions  in  Law  (ni)  which  do  not  ad« 
mit  of  compensation,  or  forfeitures  which  may  be 
considered  as  limitations  of  the  Estate,  and  which 
determine  it  when  they  happen,  cannot  be  relieved 
against.  If,  therefore,  a  Tenant  for  Life  makes  a 
greater  Estate  than  his  own;  or  if  a  Tenant  by 
Copy  affects  to  convey  a  greater  Estate  than  by  Law 
he  may,  they  forfeit  their  Estate,  nor  will  Equity  re- 
lieve (w). 

Relief  is  sometimes  given  in  cases^  of  forfeiture  of 
Copyholds  ;  but  where  a  Copyholder  has  long  refused 
to  do  suit^  or  service,  or  to  repair  (o)  ;  and  where  he 
has  granted  Leases  without  licence,  relief  has  been  re- 
fused (jp). 

It  is  to  be  observed,  that  in  all  those  cases  where 
Penalties  are  inserted  in  a  case  of  nonperformance, 
this  does  not  release  the  Parties  from  their  Agree- 
ment, but  they  must  perform  it  notwithstanding,  and 
have  not  an  option  to  pay  the  Penalty  and  be  released 
from  the  performance  of  the  Agreement  (y). 

The  interposition  of  Courts  of  Equity  against 
Marriage  conditions,  in  cases  of  Legacies,  may  per- 
haps be  considered  as  arising  out  of  its  power  to  relieve 
against  Penalties  and  Forfeitures :  but  however  this 
may  be,  the  doctrine  on  this  subject  will  be  more  con- 


Cm)  Keating  v.  Sparrow,  l 
Ball  and  Beatty»  373,  or  Nesbit 
V.  Tredennickf  lb.  478.;  and  see 
Peachy  V.  Duke  of  Samersety  1 
Sir.  447. 

(11)  Sir  H.  Peachy  V.  Duke 
^  Somerset f  1  Str.  453.  S.  C. 
Fre.  Cb.  574. 

(0)  Cox  V.  Higfordy  t  Vern. 

664. 
{p)  Sir  H,  Peachy  t.  Duke 


qfSomersetf  Pre.  Ch.  568. 

(q)  Christ's  Hospital  v.Pugh^ 
Dom«  Proc.  20  March  1727. 
H&ooard  v.  Hopkins^  2  Atk. 
371.  ChiUiner  v.  Chillinery  « 
Ves.  528.  and  see  Hobson  v. 
Trevor,  2  P.  Wms.  191.  sed 
vid.  Woodward  v.  Eyles,  2  Vam. 
119.  a  case  of  liquidated  da^ 
mages ;as  to  which  see  1  Swanst. 
318  n.  (a). 
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veniently  considered  when  we  come  to  treat  of  Lega- 
cies. 

Relief  has  been  refused  against  a  Forfeiture,  under 
u  Bye  Law  of  an  incorporated  Company  for  Water- 
works,  whereby  it  was  provided,  that  the  Members 
shall  receive  notice  of  the  Default  in  paying  a  call, 
and  incur  a  forfeiture  by  nonpayment  ten  days  afler 
the  notice  sent;  though  it  appeared  that  the  lapse 
arose  from  an  accidental  ignorance  of  the  call  (r). 

So,  it  seems,  as  to  Contractors  for  Government 
Loans,  if  a  Party  fails  to  make  a  Deposit,  he  cannot 
be  relieved  in  Equity  (s)  j  and  relief  in  such  case  has 
been  refused  on  an  application  to  Parliament  (/). 

If  a  Bill  has  been  filed  waving  a  Forfeiture,  and, 
on  that  ground,  seeking  relief  in  a  Court  of  Equity, 
though  the  Plaintiff  fail  in  obtaining  that  Relief,  he 
will  be  restrained  from  insisting  on  the  Forfeiture  at 
Law  (uy. 

It  is  in  general  true,  that  it  is  not  in  the  power  of 
the  Court  to  relieve  against  Accidents  which  prevent 
voluntary  dispositions  of  Estates  (.r)  ;  but  in  a  great 
case,  it  was  resolved  that,  if  a  Man  make  a  Convey- 
ance  with  a  power  of  Revocation  in  the  presence  of 
four  Privy  Counsellors,  and  he  is  sent  by  the  King  to 
Jamaica,  where  that  circumstance  becomes  impossible, 
Equity  will  allow  him  to  revoke  it,  without  such  pre- 
sence (y). 

Where  a  Man  has  an  election,   within  a  limited 

(r)  Sparks  ▼.  The  Conwant/         (u)  Bond  v.  Hopkins,  1  Sch. 
md  Proprietors  of  the  Liver-      &  Lefr.441. 
pod  Watenoorks,  13  Ves.  428.  (x)  Whitton  v^Russel,  1  Atk. 

(*)  lb.  434.  ^^  ^^^^  ^^  Montague,  3 

(0  lb.  435.  Ch.  Ca.  68. 
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period,  to  settle  Lands  or  pay  Money,  and  the  Party 
dies,  and  the  Testator's  affiurs  are  for  some  time  in 
confusion,  nothing,  it  is  said,  is  more  usual,  than  for 
the  Court  to  enlarge  the  time,  or  relieve  against  any 
lapse  of  it  (z). 

If  the  Master  of  an  Apprentice  becomes  a  Bank- 
rupt (a),  or  dies  (6),  these,  it  has  been  holden,  are 
Accidents,  in  respect  of  which  the  Court  has  Jurisdic- 
tion, to  order  a  return  of  part  of  the  Apprentice  Fee ; 
but  if  the  Master  and  Apprentice  agree  that  the 
Apprentice  shall  be  discharged  from  his  Apprentice- 
ship, there  is  no  Jurisdiction,  on  the  ground  of 
Accident,  to  order  a  return  of  part  of  the  Apprentice 
Fee  (c). 

The  mere  circumstance  of  a  death  is  not  that  species 
of  Accident  against  which  the  Court  relieres,  (unless 
in  the  cases  just  adverted  to ;)  but  where  the  Plaintiff 
was  prevented  from  recovering  in  Ejectment  by  a 
Rule  of  a  Court  of  Law,  and  by  an  Injunction  at  the 
instance  of  the  Occupier,  who  ultimately  failed  both  in 
Law  and  in  Equity,  an  Account  of  Mesne  Profits  was 
decreed  against  the  Executors  of  the  Tenant  {d ). 

A  Bill  will  not  lie  to  be  relieved  against  the  Con- 
dition of  a  Bottomry  Bond,  the  same  not  having  been 
performed  in  some  small  circumstances  {e). 

An  Administrator  being  in  possession  of  several 
houses,  and  much  more  than  sufficient  to  pay  debts 

(«)  Easttoood  V.  Vinkey  a  P.  (c)  Hale  and  Webb^  9  Bro. 
WDM.  617.  C.C.  78. 

(a)  See  Hafe  against  ^rf6,         ^^  ^^         ^^  j^^^^^  6 

«  Bro.  C.  C.  W.  VcR.  TQ 

(fi)  See  Newton  v.  Rmse,  i  '^' 

Vern.  460 ;  but  »ee  what  is  said  {e)  Anon,  V.  Abr.  til.  "  Con- 

Fonbl.  Treat.  Eq.  1  vol.  379,  dition." 
in  note. 


ACCIDENT  AND  MISTAKE.  47 

and  legacies,  paid  them  as  they  were  demanded,  and 
afterwards,  by  the  Fire  of  London,  several  of  the 
Houses  were  destroyed,  which  constituted  the  greatest 
part  of  the  Assets,  and  then,  a  Debt  on  a  Bond  being 
claimed,  the  Administrator  was  in  Equity  relieved  (/)• 

There  were  twenty  years  arrear  of  a  Rent^hai^e, 
and  Cattle  came  by  escape  out  of  the  next  ground,  and 
were  distrained,  &c.  i  but  Lord  Nottingham  relieved 
the  Parties,  in  respect  of  this  Accident  (g). 

If,  after  a  Lease  made  to  A.^  the  Lessee  assigns  to 
B»  and  B.  assigns  to  C. ;  if  any  Rent  was  due  from 
B.  previous  to  his  assignment  to  C,  as  A,  could  not 
recover  it  at  Law  from  B.^  for  want  of  privity  of 
£state,  A.  may  file  his  Bill  in  Equity,  for  the  Money 
due  from  B  (h). 

Having  noticed  the  leading  principles  of  the  deci- 
sions in  respect  to  Accident,  we  now  proceed  to 
consider  the  doctrines  of  Courts  of  Equity  in  respect 

of. 

Mistake. 

It  has  been  an  uniform  Rule  in  Equity  before,  as 
well  as  after  the  Statute,  43  Elizabeth,  c.  4.  that  where 
Uses  are  Charitable^  and  the  Person  has  in  himself  full 
power  to  convey,  the  Court  will  aid  a  defective  con- 
veyance to  such  Uses.  Though,  therefore.  Devises 
to  Corporations  were  void  under  the  Stat.  Hen.  VIIL 
yet  they  were  always  considered  as  good  in  Equity,  if 
made  to  Charitable  Uses  (1). 

if)  Croft  V.  Lindsey  and  CU^  (h)  PkUpot  v.  Hoare^  a  Atk. 

w2,  2  Freem.  1.  319.  S.  C  Ambl.  aig.    Treach 

(g)  Brodon  v.  Pierce^  cited  v.  Coke^  1  Vera.  1(^5. 

Pitc.  Ch.  8.  and  in  d  Vera.  (f)  Attorney  General  v.  Tan- 

131.  credf  I  Eden,  14. 
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A  Conveyance  was  defective,  the  use  being  limited  to 
certain  Officers  of  a  Corporation,  and  not  to  the  Cor-- 
porate  Body,  and  therefore  there  was  a  want  of  Persons 
to  take  in  perpetual  succession ;  but  the  Court  under 
the  Stat,  of  Elizabeth  relieved  against  the  mistake  (Z:). 

The  Statute  of  Charitable  Uses  supplies. all  defects 
of  an  Assurance  which  the  Donor  was  capable  of  mak- 
ing (/)•  Even  a  Devise  by  a  Lunatic  to  Charitable 
Uses  has  been  considered  as  good,  under  the  Statute 
of  Charitable  Uses  {m)  ! 

If  a  Tenant  in  Tail  devises  Lands  for  the  mainte- 
nance of  a  Schoolmaster  and  other  Charitable  purposes, 
it  is  a  good  appointment  within  the  Statute  of  Chari- 
table Uses,  though  no  Fine  was  levied,  or  Recoveiy 
suffered.  The  intent  of  the  Act,  says  the  Lord  Keeper 
Wright,  was  to  make  the  disposition  of  the  Party  as 
free  and  easy  as  his  mind,  and  not  to  oblige  him  to^ 
the  observance  of  any  form  or  ceremony,  either  of 
Lease  or  Release,  common  Recovery  or  Fine  (n).  . 

A  Court  of  Equity  will  not  supply  a  Mistake  in 
a  Fine  after  the  death  of  the  Conuzor  (o),  nor  rectify 
a  mistake  of  Names  in  a  Becovery,  especially  after 
a  length  of  time  and  against  a  Purchaser  [p).  Nor 
will  it  relieve  against  an  erroneous  Recovery,  in  the 
Lords'  Court  [q). 


(Jc)  Attorney  General  v*  Tan- 
credf  1  Eden,  lOfCt  seq.. 

(t)  Attorney  General  v.  Bur- 
detty  a  Vera/  755.  Tay  v. 
Slaughter,  Free.  Ch.  16.  At- 
torney General  v.  Jtye,  s  Vera. 

453. 

(m)  Collison's  case,  Hob.136. 

(fi)  Attorney  General  y,  Bye^ 
n  Vera.  454. 


(0)  Wharton  ▼.  Wharton,  a 
Vera.  3.  Whenever  Vernon 
is  quoted,  it  is  from  the  last 
edition  of 'that  work,  by  Mr* 
Raithby,  which  is  rendered  so 
▼ery  valuable  by  his  great  re- 
search and  accuracy. 

(p)  Bell  against  Cundall, 
Amb.  10a. 

iq)  AA  V.  Rogkj  1  Vera.. 
367. 
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The  Court  of  Common  Pleas  often  interferes  to 
amend  a  Fine^  or  a  Recovery^  where  there  has  been 
a  clear  mistake ;  but  that  court  has  refused  to  alter  a 
recovery  by  substituting  one  joint  tenant  to  the  prae- 
cipe for  his  companion  (f).  And  where  the  tenant 
ihould  have  appeared  in  Hilary  term,  and  he  did 
not  appear  till  Easter  term,  the  Court  would  not 
p^tmit  the  appearance  to  be  entered  as  of  Hilary 
Term  (w)  ;  and  Gibbs,  C.  J.  observed,  "  It  would  be 
better  if  indulgences  of  this  description  were  granted 
in  no  case  ;  but  certainly  it  should  be  done  but  very 
rarely  {x). 

Where  a  Deed  is  made  on  good  consideratiouj  (it 
is  different  where  the  Conveyance  is  voluntary  (y), 
unless  it  be  in  favour  of  a  JVife^  or  a  legitimate  Child) 
(z),  Equity  will  supply  a  defect  in  the  execution  (a)  ; 
the  Court  having  equal  Jurisdiction  to  relieve  in 
respect  of  a  plain  mistake  in  contracts  in  Writing,  as 
against  frauds  in  Contracts :  so  that  if  reduced  into 
Writing  contrary  to  the  intent  of  the  Parties,  on  jpro- 


(0  BustvM  and  others,  4 
Taunt,  101  • 

{u)  Buzard  and  others,  4 
Taunt.  587. 

(x)  lb.  p.  590.  See  a  va- 
ri^  of  cases  too  numerous  to 
quote,  in  Taunton's  Reports, 
where  Fines  and  Recoveries 
bare  been  amended. 

(tt)  Pickering  v.  Keeling^  1 
Ch.  Rep.  78.  Bonham  v.  Nem- 
esMie,  s  Ventr.  365.  Lee  v, 
Uetdey^  i  Vem.  37,  contra. 
WutU  V.  BuOas,  i  P.  Wms. 
^;  but  that  case  disapproved 
in  Goring  y.  Nash,  3  Atk.  188 ; 

VOL.  U 


and  see  dictum  in  Williamson  v. 
Codrington,  1  Ves.  514, 

(2)  Vane  v.  Fletcher,  1  P. 
Wms.  354.  Bonham  and  Neto*' 
combe,  2  Vent.  365.  Thomson 
v.  Attfield,  1  Vem.  40.  In 
Cold  V.  Corbett,  Prec.  Ch.  8, 
the  court  seem  to  have  thought 
it  had  a  discretion  as  to  reliev- 
ing a  mistake  in  a  voluntary 
conveyance,  sed  qu.  That  the 
child  must  be  legitimate  i>o 
have  relief,  see  iVcuts  v.  BuU 
las,  1  P.  Wms.  60. 

(a)  Anon,  2  Freem.  25^  r 
but  see  the  doubt  expressed  in 
Halton's  case,  2  Leon.  2d  part 
p.  8.  ^ 
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per  proofs  that  will  be  rectified  (b).  By  proper  proof, 
is  meonty  *^  reasonable  presumption,"  as  some  say  (c), 
and  as  others  have  said,  ^^  strong  irrefragable  evi- 
dence {dy  And  it  is  an  essential  ingredient  to  any 
relief  under  this  head,  that  it  should  be  on  an  Accident 
perfectly  distinct  from  the  sense  of  the  Instrument  (e). 

If  a  Bargain  and  Sale  be  made,  and  it  is  not  en- 
rolled Within  six  months,  Equity  will  compel  the 
Vendor  to  make  a  good  title  by  executmg  another 
Bargain  and  Sale,  which  may  be  enrolled  {f). 

If  a  defective  Conveyance  be  made,  as  a  Mortgage 
in  Fee  by  way  of  FeoflSnent,  without  Uvery,  Equity 
will  make  good  this  defective  Conveyance,  and  this, 
though,  afler  such  incomplete  Feoffinent,  a  Judgment 
-  is  confessed  to  a  third  person,  whose  debt  did  not 
originally  affect  the  Land  (g)^  Where  a  Rent  was 
settled  upon  a  Woman  by  way  of  Jointure,  but  she' 
had  no  power  of  distress,  or  other  remedy  at  Law» 
the  payment  according  to  the  intent  of  the  Con- 
veyance, was  decreed  in  Equity  (A).  And  a  de*. 
fective  Conveyance  will  not  only  be  made  good  against 
the  Party,  but  also  as^  against  his  Assignees  (i)  or 
Representatives  (A). 


(6)  HenkU  r.  Rot/al  Ex- 
change  Assurance  Company^  i 
Vei.  317.  Langley  y.  uromne^ 
s  Atk.  303. 

(c)  a  Atk.  33. 

{d)  SheUmme  ▼.  Inchimiin, 
1  Bro.  C.  C.  341.  344.  JBufi 
T.  BarUnOf  3  Bro.  C.  C.  454. 
and  see  Mara.  Taumshend  t« 
Stangroam,  6  Vs8.^5»  33^,  9. 

(e)  Skdbume  t.  Inekiguinj 
1  Bro.  C.  C.  350. 

(/)   Curtis  V*  Perry,  6  YtB. 

745- 
(o)  Burgh  and  Francis^  £q. 


Cas.  Abr.  1  toI.  p.  320,  citedf 
arg.  1  P.  Wms.  279.  S.  C.  un- 
der name  of  Burgh  v.  Burgh^} 
Finch  98 ;  but  see  what  Mr. 
Fonblanque  observes  on  thia 
case»  Treatise  of  Equitj,  1  voL 
p.  37,  in  note,  Edit.  flncL 

(A)  1  Ch«  Rep.  5. 

(i)  Taylor  y.  Whedetf  « 
Vem.  564 ;  and  see  .1  Atk* 
i6q.    Cripps  V.  Je€i  4  Bra  C. 

C.  47a. 

Qt)  Morn  t«-  Faulkener^  v 
Anat.  14. 
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Where  a  Copyhold  was  mortgaged,  but  the  Sur- 
render not  having  been  presented  within  the  time 
limited  by  the  Custom,  was  void,  and  the  Mortgagor 
afterwards  became  a  Bankrupt,  such  defective  Sur- 
render was,  on  a  Bill  filed  against  his  Assignees, 
in  effect  made  good ;  for  the  Assignees  were  directed 
to  pay  the  Plaintiff  his  Principal,  Interest  and  Costs, 
or  to  be  foreclosed  (/).  Cases  proceeding  on  the 
same  Brinciple  are  numerous  (m).  But  where  cer- 
tain formalities  in  Conveyances  are  required  hy  Act 
of  PafUamentf  and  these  are  omitted,  the  Court 
cannot  remedy  the  omission :  as,  for  instance,  where 
the  Instrument  wants  the  necessary  stamps  (n). 
So,  where  a  Bill  of  Sale  of  a  Ship  was  made  as  a 
collateral  Security,  and  the  Papers,  &c.  were  de- 
livered^  but  there  was  no  recital  in  the  Bill  of  Sale 
of  the  Registry,  as  is  required  by  the  26th  Geo.  III. 
c.  60,  XiOrd  Thurlow  held  it  could  not  be  sup- 
plied in  Equity  (0),  and  thought  he  could  no  more 
reform  the  Title,  where  the  Interest  was  derived 
under  the  party's  own  act  and  contract,  not  exe- 
cuted in  the  terms  of  the  Statute,  than  he  could 
reform  an  Annuity  Deed  not  according  to  the  An- 
nuity Act  (p). 

Mistakes  in  Deeds  are  sometimes  remedied  by 
the  construction  given  to  them ;  for  it  is  a  general 
Principle,  that  where  a  Man  has  expressed  a  clear 

(O  TayJor  and    Wheeler^  t  <on,  3  Brc  Ch^Cas.  57 1;«>^*^ 

Tem.  564.  S.  a  Salk.  449.  Spildiy.  Lechmere,  13  Ves.  588. 

(m)  See  Dak  and  Smiths  £x  parte  Yafiop,  15  Ves,  60. 

i8a,a  Vcm.  151.  (p)  See  what  Lord  EUon 

(n)  See  what  is  said  in  Toul^  says  in   Curtis  and  Perrv^  S 

mn  V.  Pri€€y  5  Ves.  240,  Ves.  745,  and  MesUer  and  GiJ- 

(0)  Hihbcrt  agunst  Rottes"  lespie,  1 1  Ves.  616. 
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and  manifest  intention  to  dispose'  of  his  Esiafer 
and  he  mistakes  tJie  mode  of  so  doing,  yet,  if  the 
instrument  can  be  considered  as  valid,  in  point  of 
substance,  so  as  to  effectuate  the  intent  of  the  party^ 
its  informality  shall  be  overlooked,  and  the  deed 
take  effect,  if  by  law  it  can  {q):  as  where  a  man 
makes  a  feoffment  to  a  relation  and  his  heirs,  and 
he  neglects  to  make  livery  of  seisin,  it  is  ob^oua 
that  he  meant  his  relation  should  take  it  by  a  com- 
mon conveyance ;  but  he  cannot  do  so  for  want  of 
that  formality,  and  therefore  it  shall  operate  as  a 
cmekgnt  to  stand  seised^  and  the  estate  passes  by  the 
Statute  of  Uses,  and  not  by  the  Ck>mmon  Law,  so 
as  to  support  the  intention  of  the  party,  ut  res  magis 
valeat  qtuim  pereat  (r) ;  but  it  has  been  held,  that 
if  a  Trust  of  Lands  be  limited  to  A*  his  Heira 
and  Assigns,  or  to  such  as  he  or  they  shall  appoint, 
and  cestui  que  trust  devises  these  Lands  by  a  Will, 
attested  by  two  Witnesses  only,  the  Will  is  void} 
and  it  will  be  allowed  to  (^rate  as  an  AppohU^ 
ment  (s). 

Conveyances  by  Bargain  and  Sale  enrolled,  which 
(money  making  no  part  of  the  consideration)  could 
not  operate  by  way  of  bargain  and  sale,  have  beea 
allowed,  in  inspect  of  the  intent  of  the  parties,  to 
operate  by  way  of  covenant  to  stand  seised  i  the 
consideratioa  allowing  of  such  construction  (t).^ 


(<j)  The  leading  case  on  this  cerUt  4Bro.C.  C.  389/  Thamp^ 

head  is  Cromng  v.  Scudamorct  son  v.  Attfietd^  \  Vern.  40.    • 

JFVtfnttiii,  £.  T.  7  Geo.  II.  1 733,  p.  Wms.  258. 

^^  (0  See  2  Fonbl.  Eq.  p.  47^ 

(r)  Habergham  against  Tin-  n  \  and' the  cases  there  citeiL 
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•Defects  in  the  Execution  of  Poxcers  have,  from 
B  very  early  period  (li),  been  relieved  against  in 
Equity,  and  in  Equity  only  (.r),  and  upon  the  same 
Principle  upon  which  relief  is  given  in  the  case  of 
defective  Surrenders  of  Copyholds  (y),  which  will  be 
more  particularly  noticed  hereafter. 

If,  therefore,  a  Power  is  executed  for  a  valuable 
consideration^  but  defectively,  a  Court  of  Equity  wiH 
supply  the  defect,  and  this  against  a  Remainder-man, 
or  one  not  claiming  under  the  Power  (z)'.  It  would 
be  otherwise  if  the  execution  were  voluntary  (ja). 

So,  where  a  Power  was  to  be  executed  in  Writ- 
ing, in  the  presence  of  three  Witnesses,  and  it  was 
executed,  in  consideration  of  Marriage^  in  the  pre- 
sence of  two  Witnesses  only,  the  defective  execution 
was  supplied  (b). 

In  an  early  case,  where  one  having  a  Power  to 
grant  a  Lease  in  possession^  granted,  for  a  valuable 
consideration,  a  Lease  to  commence  in  futurOj  Equity 
relieved  "(c) ;  but  in  a  very  recent  decision  it  was 
held  that  such  a  Lease  is  bad  in  Equity  ((/),  as  it 
certainly  is,  at  Law  (e). 

So,  where  a  Power  was  given  to  settle  on  a  wife. 


(«)  See  Pollard  y.  Greenxnl, 
1  Cha.  Cas.  10. 

(x)  Gooday  v.  Butchert  g 
Ves.  394.  The  contrary  doc- 
trine in  Zouch  v.  WooUtofiy  s 
Burr.  1 136,  has  long  been  con- 
aidered  as  untenable.  See  1 
Sch.  &Lefr.  66, 

(y)  Warn  V.  Btdlas,  1  P. 
Wma.  6o.  Chapman  y.  Gib^ 
xcm,  s  Bro.  C  C.  S29. 

(«)  Cotter  V.  La^^  a  P. 
Wma.  6»3» 


(a)  Cotter  ▼•  Layety    3  P. 
Wmg.  634. 

(^)  WilkieY.  Holmesy  stated 
in  1  Sch.  &  Lefroy,  p.  60. 
n.  a.  S.  C.  1  Dick.  165.  Wade 
against  Pagett  1  Bro.  C.  C. 
368. 

(c)  Pollard  v.  Greenvil,  1 
Chan.  Cas.  10. 

(d)  Bofotes  v.  JVatertoorks 
Company^  3  Madd.  Rep. 

(e)  Doe  V.  Calvert^  s  £^ 
376. 
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•    »  '  '  * 

Lands  not  exceeding  400/*  a-year,  and,  on  marnage, 
the  party  covenanted  to  settle  400/.  a-year,  clear  qf 
taxes  and  reprizes^  and  a  settlement  was  afterwards 
made  of  Lands,  with  covenants  that  if  they  should 
fall  short  of  400/.  a-year  the  party  would  make  up  the 
deficiency ;  it  was  held  that  the  settlement  was  intend- 
ed as  an  execution  of  the  power ;  and  the  making  it 
a  clear  400/*  a-year  was  a  mistake,  and  relievable  (e). 

It  has  been  held  at  Law,  that  where  a  Power  was 
given  to  Trustees,  with  the  consent  of  the  cestuis  que 
Tru$U  testified  by  writing  under  their  hands  and 
seals,  attested  by  two  or  more  credible  Witnesses,  to 
make  sale  of  Lands,  it  was  not  well  executed,  the  attes- 
tation being  only  as  to  the  sealing  and  delivery  in  the 
presence  of  two  Witnesses;  nor  will  an  attestaticm 
added  after  many  years^  witnessing  the  sigmng,  seal- 
fng,  and  delivery ,  at  the  time  of  making  the  Deed, 
^upply  the  defect  (y). 

This  decision  seems  to  have  occasioned  the  passing 
of  the  Act,  54  Geo*  3.  c.  168,  commonly  called  the 
Deeds  Attestation  Act;  by  which  it  is  enacted,  that 
deeds  already  made  with  the  intention  to  exercise  any 
power,  authority  or  trust,  or  to  signify  the  consent  or 
direction  of  any  person,  whose  consent  or  direction 
may  be  necessary,  shall,  if  duly  signed  and  executed, 
and  in  other  respects  duly  attested,  be  of  the  -same 
validity  and  effect  as  if  an  attestation  qf  signature  had 
been  subscribed.  By  the  second  clause,  this  enact- 
ment is  extended  to  deeds  already  made  in  exercise 
of  powers,  authorities  and  trusts,  &€•  but  with  a^provi- 
aion,  that  it  shall  not  extend  to  revive  ^eeds  already 

(«)  Ambl.  424.  Taunt,  213.   Manf/iM,  Cb.  J. 

(/)  Wright  V.  IVaiffordf  4     dissent*;  and  sae  u'Ves.  477. 
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itfoided^  or  to  interfere  ivith  claims  released  within 
six  months  after  the  passing  of  the  act.  Instruments 
not  mthin  the  provisions  of  the  act,  wanting  any 
formality  in  the  attestation,  are  to  have  the  same  force 
and  efiect  as  if  the  act  had  not  been  made.  It  is  ob- 
servable that  this  act  has  no  prospective  operation ; 
and  that,  in  order  to  render  deeds  hereafter  made, 
valid,  or  at  least  to  prevent  any  doubt  as  to  their 
validity  arising  from  such  a  defect,  it  is. necessary  in 
the  attestation  to  say,  *^  signed,  sealed  and  delivered,'^ 
instead  of  the  common  practice,  which  gave  rise  to 
the  act,  of  only  inserting  **  sealed  and  delivered"  in  the 
attestation. 

Generally,  it  is  a  Rule,  that  the  Norirexecution 
ci  a  Power  cannot  be  supplied,  though  a  defective 
Execution  moYig)*  A  non-eai^ct^/ion  is  where  nothing 
is  done;  a  defective  execution  is  where  the  Power 
has  not  been  executed  according  to  the  terms  of  the 
Powerj  but  where  it  has  been  intended  to  execute  it« 
and  that  intention  is  8u£Bdently  declared,  but  the 
Act  declaring  the  intention  is  not  an  execution  of 
the  Power  in  the  form  prescribed;  and  there  the 
defect  is  supplied  in  Equity  Qi).  As  where,  in  the 
Execution  of  a  Power,  there  was  a  mistake  as  to  the 
time  at  which  the  Interest  should  commence,  relief 
has  been  given  (i).  So  where  one  having  a  Power  by 
Deed  or  Will  to  charge  Lands  for  the  benefit  cS 
younger  children,  srat  Instructions  for  a  Conveyance 

(g)  TfjRet  V.    Tblldi  a  P.         {Ji\  Shannon  v.  Braistreti,  i 
Wins.  490.     Hcimes  v.  Cog*     Scho.  ic  Leirey,  p.  63, 3. 

SOD,  and  wh&t  la  said  m  Htxon      «  Ji/  aa^ 
tr.  Ofiwr,  13  V68,x  14.  Atk.  440- 

E  4 
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to  charge  them    with   younger  childrens  pdrtidttSf 
Equity  relieved  (it). 

.  But  though  the  legal  Effect  of  the  Non^execu^ 
tiqn  of  a  Power  is,  that  the  property  would  go  to 
a  third  person  9  yet  if  the  Court  can  see  that  the 
Power  is  coupled  with  a  Trust,  to  the  execution,  qf 
which  the  party  looked  with  confidence j  the  Failure 
or  Negligence  of  the  Trustee  will  not  be  permitted, 
in  Equity,  to  disappoint  those  objects  (/)•  Hiis  seems 
now  an  acknowledged  Principle  of  Equity,  though 
some  of  the .  earlier  cases  are  not  easily  reconcileable 
with  it,  and  in  particular  the  case  of  the  Duke  of 
Marlbwough  v.  hord  Godolphin  (m). 

It  is  not  necessary  to  recite,  in  order  to  execute,  a 
Power,  if  it  clearly  appears  that  the  Party  meant  to 
execute  it,  and  the  Will  applies  to  the  subject  of  the 
Power  {n) ;  but  in  the  execution  of  a  Power  by  Will, 
oi  personalty  J  if  the  intention  does  not  appear  on  the 
face  of  the  Will,  it  is  clearly  settled  that  the  Court  can- 
not go  out  of  the  Will ;  and  admit  evidence,  for  instance, 
to  show  the  inability  to  satisfy  out  of  the  Testator's  own 
property  the  dispositions  he  has  made^  notwithstanding 
the  Court  may  be  satisfied  it  was  the  Party's  intentioii 
to  execute  the  Power  (0).     In  cases  as  to  the  execu- 

» 

(*)  Smith  V.  Ashion,  i  Cha.  (m)  2  Ves.   Sen.  61.  S:  C. 

Cas.  264*  stated  from  Reg.  Lib*  5    es«  . 

(I)  See  on  this  subject  Sugd.  5o6. 

on  Powers,  p.   315.     Box  v.  (n)    Prohert  v.  Morgan,  1 

Whithready  16  Ves.  26.  S.  C.  Atk.  440.  Andrews  v.  Emmat, 

MS.  Broom  and  Higgs,  in  iu  2  Bro.  C.  C.  297.    Bennett  v. 

several  stages,  4  Ves.  708.  5  MurrM,  8  Ves.  616.  Bradley 

Ves.  495.    8  Ves.  561.  S.  C.  v.  IFestcaft,  13  Ves.  453.  JOd- 

confirmed  on  appeal  to  House  lon^ir.  Grace,  rf  Sch.  &  Lefr. 

of  Lords    in  1813;    sfee  also  465. 

Harding  r.  Glmiy  1  Atk,  469,  (p)  Jones  r.  TucJcer,  7  Ves. 

stated  also  5  Ves.  501.  8  Ves*  400.  Jones  v.  Curry,  1  Wilg. 

^71*  C.  C.  29.  S.  C.  1  Swanst.  66. 
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tion  of  a  Power  over  Real  Estate  by  Will,,  the  Court 
may,  in  th^  absence  of  a  reference  to  the  Power,  col- 
lect from  the  face  of  the  WUl,  and  extrinsic  evidence, 
an  intention  to  execute  it.  The  Court  is  at  liberty  to 
examine  into  the  Testator*s  Property,  for  the  purpose 
of  ascertaining  whether  he  has  any  Real  Estate  of  his 
own  on  which .  the  devise  may  operate  {p).  Where, 
therefore,  A.  by  Will  gave  Real  Estate,  and  also  Per- 
<sonal  Estate,  consisting  partly  of  household  furniture, 
linen,  and  plate,  to  such  persons  as  B.  should  by  Will 
appoint,  and  B.  by  her  Will,  attested  so  as  to  pass 
Real  Estates,  gave  /^  all  my  Estate  and  Effects  of 
whatsoever  denomination,''  to  certain  persons,  subject 
to  certain  legacies,  and  an  annuity,  and  also  gave  V  my 
household  furniture,  linen  and  plate,"  but  without 
any  particular  reference  to  the  Power,  or  to  the  Pro- 
perty subjected  to  it :  it  was  held  that  this  was  not  a 
good  execution  of  the  Power,  either  as  to  the  Real 
or  Personal  Estate ;  and  that  parol  Evidence  Wvas  not 
admissible  to  show  that  B.  had  not  Personal  Estate  of 
her  own  to  satisfy  the  bequest,  but  that  such  Evidence 
would  be  admissible  as  to  the  Real  Estate,  had  a  clear 
intention  to  pass  Real  Estate  been  apparent  on  the 
Will  (y). 

A  Court  of  Equity  will  supply  a  defective  Ea^ecu- 
Hon  of  a  Power j  as  well  in  the  case  of  younger 
OUldren^  and  a  provision  for  a  Wife,  as  in  favour  of 
Purchasers,  or  Ci^editors  (r) ;  but  will  not  relieve  a 

{ft)  Standen  v.   StandenJ  2  '      (q)  Jones  v.  Cuny,    1  Wil- 

Vei.  jun.  589,  affirmed  in  the  son  24,  S.  C.  i  Swanst.  66. 

House  of  Lords.   See  3  Ves.  (r)  Hervei/ v.  Hervfi/'y  1  Atk. 

310.761,  and  6  Bro.  P.  C.  193.  563.    To//^^  v.  Tolleit,  a   P. 

Toml.   Edit.    Joius  v.  Curry ,  Wms.  490.  Coventry  v.  Coven* 

*  Wib.  C.  C.  31.  try^  2  P.  Wms.  222,  and  S.  C, 
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d^etive  execution  of  a  Power  by  a  Wife  in  ft^onr  0^ 
her  Husband  (s) ;  and  in  the  case  of  a  Wife  or  « 
Child  it  has  never  entered  into  the  view  of  the  Court, 
whether  the  provision  was  voluntary  or  not  (/)•  In 
numerous  cases,  upon  jointuring  Powers  particu- 
larly, it  has  been  determined  that  a  Covenant  is  a 
sufficient  declaration  of  an  Intent  to  execute  (u)  ; 
and  it  is  the  same,  even  where  a  Covenant  is  made 
before  the  Power  arises,  as  where  a  Power  is  limited  to 
be  exercised  by  Tenant  for  Life  in  possession^  and 
he  covenants  wJien  he  comes  into  possession  he  will 
execute:  in  all  those  cases  Courts  of  Equity  have 
relieved  (.r). 

It  has  been  thought  difficult  to  account  for  the 
interference  of  Courts  of  Equity  to  supply  defects,  in 
favour  of  a  child,  in  cases  of  Powers,  since  the  attempt 
to  execute  a  Power  by  Will  is  no  more  than  an  in- 
timation that  the  party  means  to  execute  it ;  but  if 
all  the  requisite  ceremonies  have  not  been  complied 
with,  it  cannot  be  supposed  that  the  intention  con- 
tinued until  his  death  (jy). 

In  an  early  Case,  it  was  held,  that  a  Court  of 

in  Str.  $^;    and  very  fiilly  Treatise  of  £qultv>  p.  313,  In 

f>en  at  the  end  of  Max.  in  note,  such  as  FomergSl  ▼.  Fo* 

quity ;  the  last  case ;  Sergison  ihergiU,  a  Freem.  1156.  Clifford 

▼•  8^00^  2  Atk.  41 5«  Mensm  ▼.  SmUng^on^   a  Vem.  37gu 

against  fFalker,  For.  77.  WU'  Coventry   v.    Covenhy,    1  P. 

iney.  Holme,  1  Dick.  165,  and  Wms.  2112.  Sarth  v.  Backfry^ 

see  SAannon  ▼.  Bmdstrfei,   1  Gilb.  iS6»  Vernon  t.  Fifniofi, 

Scho.   &  Lefr.    6o.    Huring'  Ambl.  3. 

tonv,  Hastef  1  Cox  131.  (x)  Shannon  v.  Braditreeif 

it)  Moodiev.  Beid,  1  Madd.  1  Sch.  &  Lefr.  63. 

516.  (u)  Vid.  Fineh  and  FmeJk, 

(f)  I  Atk.  567*  15  Yes.  p.  51 ;,  and  see  wfasH  k 

iu)  Shannon  t.  BradHreet,  said  in  Hohnei  ▼.  CogfttH;  7 


1  Spho.  &  Lefr.  63;  imd  see     Ves.  506^  and  la  Vet.  ait, 
the  cases  quoted  by  Mr.  FonU.     &c. 
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Equity  can  no  more  let  a  man  in,  to  defeat  an  Estate 
upon  a  Power  of  Revocation,  without  a  due  execution 
of  the  Power,  than  the  common  Law  could  let  a  man 
in  to  defeat  an  Estate  upon  condition  without  per- 
formance of  the  condition ;  or  than  a  Court  of  Equity 
can  let  a  man  in  to  defeat  a  voluntary  Conveyance 
without  a  Power  of  Revocation ;  for  it  is  a  condition 
which  must  be  performed,  or  no  advantage  taken 
of  it  («). 

Where  under  a  Power  of  Appointment  among 
children  it  is  defectively  executed  by  a  Will,  if  the 
children  have  Legacies  under  the  Will  they  are  put  to 
their  Election  (a). 

It  is  observable,  that  according  to  the  opinion  of 
Lard  Mansfield^  Courts  of  Equity,  in  the  treatment 
of  Powers,  originally  in  their  nature  legal,  follow  the 
Law.  "  Powers,"  he  observed,  **  by  a  Tenant  in 
Tail,  to  make  Leases  under  the  Statute,  if  not  exe- 
cuted in  the  requisite  form,  will  not  admit  of  relief  in 
Equity.  So,  with  respect  to  Powers  under  the  Civil 
List  Act,  Powers  under  particular  family  entails. 
Equity  can  no  more  relieve  from  them  than  it  can 
from  defects  in  a  Common  Recovery.  There  is  no- 
thing in  these  cases  to  bind  the  conscience  of  the 
Renudnder-man  (6)/'  In  later  cases,  however,  it 
has  been  holden,  that  if  a  Lease  under  a  Power  be 
granted  for  a  valuable  consideration^  a  Court  of 
Equity  will  relieve  against  a  formal  defect  in  the 
Lease  (c). 

(»)  3  Cha.  Cat.  67.  (c)  Doe  v.  WiUer,  7  T.  R. 

((d)  WhiMer  y,  Webster^  a  478,  and  see  Cafrtp&tf  v.  £eac^, 
Tct.  Jon.  367.  Ambl.  740. 

(&)  Earl    of  Darlington  v 
PviUney,  Cowp.  tStj, 


*  • 
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Mistakes  in  the  execution  by  Will  of  Powers  lave 
.  been  endeavoured  to  be  remedied  by  a  peculiar  con- 
r  struction  of  such  Wills.      Hence   the  doctrine  of 
•  Cy  pres^  in  regard  to  excessive  executions  of  powers 
by  Will  affecting  Real  Estates.    But  this  doctrine  of 
Cy  pres  does  not  apply  to  personalty  (d).     Under  a 
.  power  to  appoint  to  Children,  an  appointment  by  Will 
to  a  Child  for  Life,  with  remainder  to  her  Children, 
is  not  valid,  and  the  excess  (the  remainder  to  the 
-children)  is  void;  but  this  remainder  is  not  consi- 
dered as  unappointed  and  to  go  accordingly,  but  the 
Court  will  appoint  it  Cy  pres,  as  near  the  intention  of 
ike  giver  of  the  Power  as  possible,  and  consider  the 
child  as  taking  an  Estate-tail  (e).     This  doctrine  of 
Cy  pres  has  not,  however,  been  much  approved,  and 
has  gone,  Lord  Kenyon  observes,  **  to  the  utmost 
verge  of  the  Law  (/) ;  and  Lord  Eldon  has  said, 
*'  it  is  not  proper  to  go  one  step  farther  (gr)." 

Where  there  is  an  excess  i^  an  Appointment  under 
a  Power  executed  by  Deed,  the  doctrine  of  Cy  pres 
is  not  applicable,  as  in  the  case  of  Wills  (hj  ;  but, 
in  such  case,  the  appointment  under  the  Power  is  void, 
.  so  far  as  relates  to  the  excess.  Where,  therefore,  the 
Power  was  to  appoint  to  Children,  and  an  appoint- 
ment .was  made  by  Will  to  a  Child  for  Life,  and  Mler 
his  decease  to  his  Wife  and  Children,  with  a  limitation 

(d)  Rotdkdge  v.  Dorril,    3  {/)  Brudenell  v.  Ehm^   i 

Ves.jun.  364.  Leake  v.  Robin-     East.  451. 

ion,  a  MerW  379-  (^)  Brudeneit  v.   Elr^,   7 

{e)  See  Pitt  v.  Jackson,  a  Vm  qoo 

Bro.  C.  C.  51.  Griffith  v.  Har-  "'  ^^' 

"  rison,  3  Bro.  C.  C.  410.  Smith  v.  (A)  Ibid.  382.  S.  C.  1  East. 

LordCatnelford,2yes,J\in.y  11.  451-  Adams  v,  Adams^  Cowp. 

and  tee  on  this  subject  Harg.  651.  1  Ves.  390. 
and  BuU.  Co.  Lit.  371  ^  n.  1. 
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o?er,  if  he  should  have  no  Wife  or  Children  at  his 
deaths  to  an  olijeet  of  the  Power,  the  appointment  to 
the  Child  for  Life  was  held  to  be  clearly  good»  but 
the  gift  after  his  death  to  his  Wife  and  Children  was 
considered  as  void  (^ij^  they  not  being  objects  within 
the  meaning  of  the  Power ;  but  the  limitation  over  to 
the  object  within  the  Power  was  held  to  be  good,  and 
capable  of  taking  effect,  if  the  Son  left  no  Wife. or 
Children  at  his  death  CkJ. 

If  there  be  a  power  to  lease  for  twenty-one  years^ 
and  the  person  leases  for  forty  years,  this,  in  Equity, 
is  void  only  for  the  surplus,  and  good  within  the  limits 
of  the  Power  (/)• 

Under  this  Jurisdiction  in  cases  of  Mistake,  Set- 
tlements of  Real  or  Personal  Estate  will  be  reformed, 
if  they  be  not  according  to  the  intention  of  the  Arti- 
cles  upon  which  they  are  founded  (m). 

If  a  Settlement  executed  subsequent  to  Marriage, 
purporting  to  be  in  execution  of  Articles  entered  into 
before  Marriage,  does  not  take  the  effect,  though  it 
follows  the  words  of  the  Articles  ;  the  Court  will,  on 
the  ground  of  mistake  (n),  rectify  that  error  in  the 
frame  of  the  Settlement  (  o) :  nor  is  length  of  time  any 
bar  to  such  relief  (p). 


(t)  In  Duke  of  Devonshire  v. 
Qtvendishy  mentioned  2  T.  R. 
345,  a  power  to  appoint  to 
children  was  construed  to  ex- 
tend to  grand-children;  but 
that  case  Has  not  been  followed ; 
see  Crompe  t.  Barrow,  4  Ves. 
684. 

(k)  Crompe  ▼•  Barrator  4 
Ves.  681: 

(f)  Hervey  ▼.  Heroevy  1  Atk. 
569.  Camfbelfv.  Leaeh,AxM. 
740.  See  also  Parker  v.  Parker^ 


Gilb.  £^.  Rep.  168,  decided  on 

same  prmciple,  and  Patoeur. 

BotoeUf  1  Cha.  Cas.  98.     That 

such  lease  would  be  bad  at 

law,  see  Roe  on  demise  Brune 

V.  PrideauXf  10  East.  187. 

(m)  Randall y.  WUIU^S^^^* 

273. 
(»)  Mitford*B  Pleadings,  1 1 7. 

(o)  Randall  v.  fViUis,  5  Ves. 

273. 
(p)  Honor  v.  Honor,  1   P. 

Wms.  133.  S.  C.  2  Vero.  658, 
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In  these  cases  of  Ariicks  before  Marriage^  Ae 
Gouit  says,  such  and  such  Words  in  Articles  are 
tsken  to  denote  such  an  intent ;  and  the  Conveyance 
mnst  be  according  to  the  intent  so  manifested  (q). 

Articles  therefore,  before  Marriage,  containing  limi- 
tations, which  according  to  the  strict  legal  operation 
of  the  words  would  give  the  parents  (r),  or  either  of 
them  {s\  such  an  Estate-tail  as  would  enable  the 
Father  alone,  during  the  coverture,  or  the  surviving 
Parent  afterwards,  to  bar  the  Issue  of  the  Marriage 
under  a  legal  Settlement,  limiting  the  Estate  in  the 
saibe  words.  Equity  vrill  rectify  it,  and  order  a  strict 
Settlement,  unless  the  Issue  is  otherwise  provided  for 
than  by  the  Limitation  to  the  Heirs,  &c.  in  Ae  Ar- 
tidles  (/),  by  an  equivalent  in  a  Settlement  made  after 
Marriage  (u),  or  from  other  limitations  or  providons 
in  other  Lands,  it  appears  that  the  Party  knew  and 
intended  the  distinction  (f  )  ;  or  the  Settlement  be  in 
favour  of  an  illegitimate  child  (y),  or  where  there  has^ 
been-  a  Purchaser  for  a  valuable  consideration  without 
notice  (z),  or  the  Articles  cannot  be  produced  (a). 

The  gaieral  principle  upon  which  Courts  of  Equity 


7  Vm. 


Brudendl    r.    Eiwes,  (u)  GlanvUle  t.  Pajpie,  z 

3go.  Atk.  40.  S.  C.  Bara.  18. 

(r)  Trevor  r.  Trevor,  lEq^.  (,)  Chamber^  v.   CAamberh 

Abr.  387»  «nd  S.  C.  1  P.  Wmg.  Yitz.  137.  3  Eq.  Abr.  35-  C.  4. 

6m.  S.  C.  on  appeal,  3  Brd.  ff^^a  ^^  Hvwett,  3  Ve».  358. 

1  Bra.  P.  C.  470.  ViUiers  v!  [»^  S"^^'  ^^'     „     . 

F«efe«,  3  Atk.  73.  («)  Feame  on   Crataogeat 

(«)  Streatfidd  r.  Streatfidd,  Hefflaindere,   108.    WettmA 

Cat.  Temp.  Talb.  1 76.  Jana  ^r?**^w'  ^'  ?Y™%3^- .  ^"^ 

T.  Laughton,  1  Eq.  Ab.  393.  ^J-  ff^amukmi  Ktavdaih- 

NmXck  T.  Wmet,  1  Eq.  Abr.  3  Atk.  391.  PrOckard  aeaintb 

393.   C  5.      GUb.  Rep.  1x4.  (Man*,  Ambl.  148.  Carrf- 

Bask  T.  Dahoay,  3  Atk.  531.  ««»  ▼•  Mackrdl,  Ambl.  515. 

(0  Chamber*  r.    Chancers,  (a)    Cardinal  v.    Mwkril^. 

Fitag.  1 37.  S.  C.  9  £4.  Abr.  35.  Aaabl.  51^. 
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tflteqpoaeto  cany  Marriage  Articles  into  raecution  by 
Wiay  of  strict  Settlement,  notmtfastanding  the  Articles 
tbemaelyes  are  not  penned  in  that  manner,  is,  that 
Articles  made  in  comiderstion  of  and  previous  to 
Marriage,  are  considered  as  heads  of  Agreement,  or 
short  notes  to  be  afterwards  drawn  out  at  length  ac- 
cording to  the  usual  course  of  Settlements  (b\  and 
that  a  provision  for  the  issue  of  the  marriage  is  one  of 
the  great  and  immediate  objects  of  this  agreement ; 
and,  consequently,  a  principal  intention  of  such  agree- 
ment must  be  to  secure  such  a  Settlement  as  shall 
contain  an  effectual  provision  for  that  Issue :  which 
end,  it  is  clear,  cannot  be  answered  in  any  degree  by 
a  Settlement  so  framed  as  to  leave  it  in  the  power  of 
either  Parent  abne  to  bar  their  Issue  by  Fine  or  Re* 
covery.  The  Issue  in  these  cases  are  considered  as 
c}t^ming  a  jH^vision  in  the  capacity  of  Purchasers  for 
a  valuable  consideration,  under  the  purport  and  inten- 
tion of  the  stipulated  tenoB  upon  which  that  marriage 
was  engaged^  and  which  gave  thrai  birth  (c). 

The  Court,  however,  vrill  not  interfere  if  both 
Articles  and  Settlement  are  made  before  Marriage  (df), 
unleaa  the  Settlement  in  such  case  be  expressed  to  be 
made  in  pursuance  of  the  Articles  (e) ;  for  otherwise 


(h)  Taggart  ▼.  Taggart^  l 
Sdi.  and  Jjefr.  87 ;  and  lee  3 
Atk.  54^.  5  Ves.  375. 

(c)  Fearne  on  Remainder!, 
p.  Ill,  113 ;  and  see  the  ternii 
of  S^ord  Hupoourfu  decree  in 
PapSBcn  and  yoke,  3  P.  Wms. 
474,  in  note  1.  Blackburn  r. 
SiaUes^  3  Vet;  8c  Bea.  370. 

(flO  ^gg  V*  GoldMse,  For.  so. 

(e)  f^  V  Errmey,  3  P. 
Wbm.  349..  This  18  the  first 
in  wfuch  the  Court  altered 


the  Settlement,  and  made  it 
conformable  to  the  articles, 
and  i^elieved  on  the  head  of 
mistake.  According  to  Peer 
Williams,  the  House  of  Lords» 
in  this  ease,  ordered  the  estates 
to  be  limited  to  the  daughter 
in  taUfemale ; but  in  3  Bro.  P. 
C.  330,  it  appears,  thevdirected 
the  limitation  to  be  m  taU  ge- 
neral. See  3  Atk.  393.  Por- 
im  against  Roberts^  Ambl.3i7* 
Aoberts  y.  Kingdeyy }.  Yes.  339. 


In  these  caaes  rf  >»^**  ^  f^jefjns  o^  *'*V   «H  - 

Court  -ays.  such  «xd  »acb     .,f^,^.  tW^ 
tAen  to  denote  «acU  «•       .;^eme«t^;^^^. 
„^  be  according  to       •  .^t  and  not  c^^f-^  . 
Articles  therefor      ^  x;,4<^  ..^^  P"'^*^^.    p^. 

of  the  worda '        .  J^J^      ^,  e^e^^^^     ^ourt 
^«'^''  '     V^V  '^  1  wbict  create  a  l^     ^^,, 


ur 


.-^iJinto  execution  u, 
•r>'^  •    the  articles  gives  >^ 

j:J.  J>,^  the  limit^o"  xu^«^  ^^  deriv^ 

..^>  ^-.'^^    .Ke  settlement  ^ "^JT^nwer  of 


^  WW*.;"    to  «,!»<>«»"•  ."°f  He»-  ^"- 
Jo  it  witnoui  IMP  gjj^,  ot  i*^** 

*^  •  ;  ^x  i>rox;i«o^ '^'^' *T       And  it  ^  ^^  . 
tail  being  «^  1^  afterwards.     M*         „^ 

^vents  her  domg^^  ., jomtiy^ ^       ^ 

*''   1  nf  the   settlement  C^V   .^f^^tes,  fo'*^ 
intent  of  «ie  -^yv  to  co0ftoW  esKtw 

does  not,  it  seems,  appty  «>.    i-  ^  ^B««ina«* 

,  /•^  See  Fearne  on  Contm-  ^^^  ^  J^f^C^ 


\ 

\ 


\ 
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>es  of  Hen.  VII.  and  the  32^  Hen.  8.  c.  28,  do 
•»nd  to  them  (A)* 

in  articles f  it  is  agreed  to  convey  to  the 
ae  marriage,  "  whether  Sons  or  Daughters^** 
.dke,  as  tenants  in.ci>fnmon  (/) ;  aiid  if  the  Estate 
r  a  fee  simple,  or  probably  if  it  is  only  a  FreeWd, 
the  settlement^  it  seems,  would  be  upon  the  children 
aj  Tenants  in  Common  in  Tail  with  cross  remainders ; 
and  if  it  is  a  mere  Chattel  Interest  it  would  be  limited 
to  them  absolutely  as  Tenants  in  Common,  with  a 
Limitation  over  in  case  any  of  them  die  under  twenty- 
one,  and  without  Issue  (m). 

And  though  a  limitation  by  articles,  to  the  heirs 
male  of  the  marriage,  after  an  express  estate  for  life 
to  the  father,  shall  be  taken  to  mean  a  Remainder 
to  the  Jirst,  &c.  son,  it  does  not  follow  that  such  a 
limitation  to  the  heirs  male  of  the  Body  myst  be 
equivalent  to  a  Remainder  limited  to  daughters  (n), 
and  entitle  them  to  a  provision  in  the  rectified  settle- 
ment* 

An  elder  daughter  is,  in  the  execution  of  articles, 
accounted  a  younger  child ;  and  9  deed  founded  dn 
articles  would  be  rectified  to  that  effect  (0)  i  but  there 
is  no  case  where  the  Court  has  considered  a  younger 
child  as  an  eldest,  but  between  parent  and  children, 
or  those  who  stand  in  loco  parentis  (p). 


(k)  See  Mr.  Butle/s  Note  to  Burton  v.  Hastings^  Gilb.  Rep. 

Feame    Contingent    Remain-  113.  fVat  and  Errisseu,  a  F. 

4ers,  114.  n.X.  to  last  Edition.  Wms.  349.   Hart  v.  iiiddk- 

(0   '^^g^^^   V.  Taggarif  l  iursi^  3  Atk;  371. 

^'  f  lif^'  ^^'        nr    /  A  <<>)  See   Heneage   v.   H««- 

(m)  lb.  and  see  Ward  and  i^^y  ^  j^^^          *» 

Bradley^  a  V^rn.  23.  ^'^* 

(n)  Paasdl  v.  Price,  a  P.  ip)   ^f^ll    against    Hewsr, 

Wma.  539;   but  see    contra  Ambl.  204. 
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Where  a  term  for  raiging  portions  was  placed  a^Ur 
an  estate-tail,  but  should  have  been  before^  the  Court 
has  rectified  the  ini8take(^).  So  a  Settlement  has  been 
reformed  according  to  the  intention  as  declared  in 
the  recital  (r). 

A  Settlement  has  been  reformed  in  favour  of  the 
younger  children  against  the  Heir  of  the  Mother 
claiming  a  Reversion,  upon  a  letter  from  her  written 
long  after  the  Settlement,  stating  what  her  intention 
was  {s). 

By  the  55  Geo,  HI.  c.  192,  it  is  enacted,  "  That 
in  all  cases  where  by  the  Custom  of  any  Manor  in 
England  or  Ireland,  any  Copyhold  Tenant  of  such 
Manor  may  by  his  or  her  Will  dispose  of  or  appoint 
his  or  her  Copyhold  Tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared 
by  such  Will,  every  disposition  or  charge  made  or  to 
be  made  by  any  such  Will,  by  any  person  who  shall  die 
after  the  passing  of  this  Act  (12th  July  1815),  of  any 
such  Copyhold  Tenements,  or  of  any  right,  title,  or 
interest  iki  or  to  the  same,  shall  be  as  valid  and  effec* 
tual  to  all  intents  and  purposes,  although  no  Surrender 
shall  have  been  made  to  the  use  of  the  Will  of  such 
person,  as  the  same  would  have  been  if  a  Surrender 
had  been  made  to  the  use  of  such  Will." 

In  consequence  of  this  statute  there  is  no  necessity 
of  applying  to  a  Court  of  Equity  to  supply  a  Surren- 

(o)  Uvedaie  ▼.  HaJfipenny,  a     Ves.  Jun.  SQ.  S.  C.  3  Bro.  C. 
P.  Wmt.  151,  adopted  in  He-     C.  38. 
neap  v.  Hwi2oeie»  a  Atk.  45 ;         (,)  £^„^  ^,  KihmgUn, 

/  ?"»  ^^  ^n-       XT         5  Vefc  593  ;    HoUtwot^  r. 
(r)  Paipur.  CoBter.i  Vet      Cnufoc*,  Rolb,  1806,  MS. 
Jun.  171.   Donot  ▼.  Jtott,  l 
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der  to  the  use  of  a  Will.  But  as  the  statute  applies 
only  to  Wills  made  mce  the  passing  of  the  statute, 
it  is  still  necessary  to  advert  to  the  doctrines  of  Equity 
respecting  the  supply  of  a  Surrender. 

A  Court  of  Equity  will  supply  the  want  of  a  Sur- 
render of  a  Copyhold  Estate,  in  favour  of  a  Purchaser 
for  a  valuable  consideration,  against  the  party  n^ho 
ought  to  have  made  the  Surrender,  or  his  Heir  (J). 
A  mortgagee,  therefore,  who  is  considered  as  a  Pur- 
chaser pro  tanto^  may  have  a  Surrender  supplied,  and 
even  against  a  subsequent  Purchaser  if  he  had  notice 
of  the  Mortgage  (u).  A  Surrender  will  not^  however, 
be  supplied  against  the  Heir,  in  the  case  of  a  volun- 
tary Conveyance  (x). 

If  a  Testator  has  by  his  Will,  expressed  a  clear, 
unequivocal  intention  (y),  to  pass  a  Copyhold,  or  a 
limi^d  Interest  in  a  Copyhold  (jn)^  (a  remote  rever- 
sion only  {a  ;)  but  has  omitted  to  make  a  Surrender 
to  the  use  of  his  Will,  the  Court  will  supply  the  Sur- 
render, if  the  devise  of  the  Copyhold  is  in  favour  of 
Creditors  (6),  a  Wife(c),  or  younger  Children  (cf) ; 
but  the  Court  will  not  supply  a  Surrender  in  favour  of 

(0  Barker   r.  Hi»,   3   Ch.  (J)  Car  v.  EUkon,  3  Atk.  77. 

Bq>.  a\%.  Pope  v.  Garland^  3  Salk.  84, 

(11)   Jennings   v.   Moore,  2  The  doubt  cxpreated  in  aFreem. 

Vem.  609,  S.  C.  on  appeal.  ^5>  ^^  been  long  overruled, 

a  Bro-  P.  C.  «78.     Patteson  tp)  In  Hoome  v.  Roome,  3 

V.  Thompson,  Finch,  372.  j^tk.  x8a,  it  was  doubted  whe- 

(jr)  Fane.  v.  Fleicher,  1  P.  ther  this  equity  extended/to  a 

Wms.  354. ,  wife  i    but    in   HaimUns    and 

iy)  Kigktley    v.    KighOey,  J-^K  1  Atk.  387,  it  was  held 

«  Vcs.  Jun.  33a.  it  did. 

(z)    See    Marston    against  (d)  Anon.  2  Freem.  115; 

Gman,  3  Bro.  C.  *€.  170.  ana  see  234.  Hardham  v.  Ro- 

(o)  CoA  V.  Amham,  3.  P.  ^.  »  Vem.  132.    Pope  v. 

Wms.  287.  Garland,  3  Salk.  84. 

F  2 
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Grandchildren  (e),'  or  illegitimate  children  {/^,  or  a 
Sister  of  the  Testator  {^g).  The  principle  on  which 
relief  is  administered,  seems  to  be,  that  wherever  a 
man  having  Power  over  an  Estate,  shows  an  intention 
to  execute  such  Power,  in  discharge  of  natural  or 
moral  obligations,  the  Court  will  operate  upon  the 
conscience  of  the  Heir,  to  make  him  perfect  that 
intention  (A).  The  idea  of  supplying  a  Surrender 
was,  originally,  a  bold  one ;  and  seems  to  have  arisen 
out  of  some  of  the  very  extraordinary  decisions  upon 
the  Statute  of  Charitable  Uses  (i),  43  Eliz.  c.  4.  At 
first,  it  seems,  the  Court  supplied  the  defect  in  favouf 
of  Creditors^  and  then  extended  the  doctrine  in  fa- 
vour oi younger  Children^  upon  the  idea,  that  youngei' 
x;hildren  unprovided  for  must  be  considered  as  cre- 
ditors (A:). 

A  defective  Surrender  is  not  supplied  in  favour 
0^  Creditors,  except  where  it  is  absolutely  necessary 
for  the  payment  of  debts,  and  they  would,  otherwise^ 
be  unpaid.  If,  therefore,  Freehold  and  Copt/hold 
Estates  be  charged  by  a  Will  with  the  payment 
of  debts  ;  so  long  as  any  Freehold  Estate  remains 

{e)    As   to    grand-c^dren,  la;     BramhaUv,  HaU^  AmhL 

see  Kettle  and  Tc/mnAend^  \  467.  S.  C.  2  Eden  aso.    • 

Salk.  187.  decided  by  Lord  (g)'  Goodwin  ▼.  Goodmn,  1 

Somers,  but  reyersed  in  House  Yes.  238. 

of  LfOrds ;  see  Show.  P.  C.  but  (fi)  Chapman  agamst  GibsoHf 

this  reversal  has  been  disap-  3  J3ro.  C.  C.  230;  and  see /ft/b 

proved.  See  Hills  v.  Doiwntonf  v.  Dawnton^  5  Ves.  564.  TMet 

5  Ves.  565.  Watts  v.  BuUaSy  1  and  Toilet^  2  P.  Wms.  489. 

P.  Wms.  61,  and  note;  and  see  (t)  See    Duke's   Charitable 

Chapman  against  Gibson^  3  Bro.  Uses,  and  what  is  said  in  Rum* 

C.  C.  231 ;  but  adhered  to  by  hold  v.  RuMold,   3  Ves.  6g; 

Lord  Eldon  in  Perri^  v.  White-  and  the  r^mu^able  Decision 

-head,  6  Ves.  544 ;  and  see  2  there  alluded  to.  . 

Ves.  5S2.  Elton  t.  EUon,  3  (it)  So  said  Arg.  in  WhUc&ndm 

Atk.  508.  Goodnin  and  Good-  v.  Whitcombe^  Free.  Ch.  282  ; 

tMff,  1  Vug.  oaS.  and  see   Hills  v.  Dcnrntim,  5 

(f)  Crick^U,  T.  ZWfty,  3  Ves,  Ves.  563. 


ACCIDENT  AND   MISTAKE.  6q 

ipplicable  to  that  purpose,  a  Surrender  of  the  Copy- 
hold  will  not  be  supplied,  notwithstanding  the  express 
intention  of  the  Testator  to  charge  the  Copyhold 
rateably  with,  or  even  in  preference  to,  the  Freehold 
(J).  But  this  is  to  be  understood  of  the  legal  estate 
only  ;  for  an  equitable  Estate  of  Copyhold  will  pass 
by  such  devise  without  Surrender  (m) ;  as,  not  having 
the  legal  Estate,  the  Testator  could  not  surrender  (w). 

The  want  of  a  Surrender  will  be  supplied  in  favour 
of  Creditors^  if  there  be  general  words  used  in  the 
devise,  such  as,  **  messtcageSf  lands,  tenements ,  and 
hereditaments,*'  though  the  Copyhold  Estates  are  not 
expressly  mentioned  (o) ;  but  it  will  not  on  such  words 
supply  a  Surrender  in  favour  of  a  Widow,  or  younger 
children  (p). 

Surrenders  will  be  supplied  in  case  of  a  Deed  or  a 
Will  {q)  in  favour  of  ^oww^er  children,  but  they  must 
be  unprovided  for  (r)  (unless  by  the  Will  under  which 

(/)    MaUahar   v.    Mallahar^  p-  322.  Lindopp  against  Ebo» 

For.  78.  liheU  v.  Beane^  1  Ves.  raU^  3  Bro.  C.  C.  189.  Kidney 

aij.  Drake  v,  Robinsouy  1  P.  r.   Coussmaker,    la*  Ves.  157, 

Wins.  443.  HeUier  v.  Tarrant ^  In  Milboume  v.  Milbourne^  1 

in  Addenda  to  3d  edition  of  Cox  247,    Sir  Uoyd  Kenjren, 

Forrester,  p.  287,  etc.  and  the  M.  R.  said»  alluding  to  Drakt 


there    mentioned,    and  v.  Robinson,  I  cannot  under- 

Growrock  v.  Smith,  2  Cox  397;  stand  Lord  Macdesfiel^s  dis- 

bttt  see  Bixhy  against  Eley,  2  tinction  between  the  sons  and 

Bro.  C.  C.  335.  creditors,  but  it  is  now  ccr- 

(m)  Macnamara  v.  Jones,  I  tainly  established." 

Bro.   C.    C.  482.      Gibson  v.  (p)  See  Bi/as  v.  Byas,  2  Ves. 

Lard  Mount  fort,  1  Ves.  489,  164. 

Jllen  V.  Poidion,  1  Ves.  121 ;  (q)  Rodgers  v*  Marshall,  17 

&  see  Hatokins  v.  Leigh,  1  Atk.  Ves.  295. 

388.  Macey  v.  Bhurmer,  1  Atk.  (r)  Lindopp  y.    Eborall,   3 

390.  Car  ▼.  Ellison,  3  Atk.  7jf.  Bro.  C.  C.  109.  Mr.  Coxe  in  his 

King  V.  King,  3  P.  Wms.  358,  note  to  Watts  v.  BuUas,  1  P. 

("2  TuffneU  v.  Page,  2  Atk.  Wms.  60,  seems  to  think  that 

C.  Bam.  6.  it  is  unimportant  whether  the 

(0)  Vid.  Drake  v.  Robinson,  younger  child  is  unprovided  for 

1  P.  Wms.  442 ;  and  see  also  or  not,  and  see  Tudor  y.  JnJ09^ 

Baditoood  v.  Pope,  3  P.  Wms.  Ves.  420. 
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they  claim  the  Copyhold  (s\  and  a  provision  must  have 
been  made  for  the  heir,  either  by  the  father  or  a 
stranger,  it  being  unimportant  by  whom  or  how  he  is 
provided  for  (/),  whether  by  settlement,  or  in  any 
other  way  (uj;  and  the  Court  will  not  enter  into  a 
coAsideration  of  the  qtumtum  of  the  provision  («r) ;  but 
some  provision,  it  seems,  there  must  be  (y),  and  that 
it  should  exist  at  the  time  when  the  Bill  is  filed  (z). 
This  doctrine,  however,  is  not  applicable  to  any  heir 
but  a  child  (a),  or,  as  it  seems,  a  grandchild  (b)  ;  it 
does  not  apply  to  a  collateral  hevr(c\  or  htsres 
foetus  (d). 


(s)  Ccoke  Y.  Amham^  For. 
36,  S.  C.  3  P.  Wms.  383,  and 
also  in  MS.  under  title  of 
Coo^  V.  AmoUL  Sampson 
T.  Sampson^  a  Ves.  and  Bea. 
339,  340.  Ross  T.  RosSf  1  £q. 
Gas.  Abr.  134.  MUbmime  ▼. 
^Milboume^  i  Cox  347. 

(0  Fike  against  fVhUey  3 
Bro.  C.  C.  388. 

(u)  Hawkins  ▼.  Ldgh^  i 
Atk.  380. ;  but  see  3  Atk.  183. 

(x)  Cooke  V,  Arnham,  3  P. 
Wms.  383.  S.  C.  MS.  Burton 
V.  Floi/dy  6  Vin.  56.  pi.  30. 
Gam  V.  Gam^  16  Yes.  368. 

(y)  Ibid*  and  see  Chapman 
V.  GibsoHj  3  Bro.  C  C.  339. 
Hawkins  ▼.  Leigh,  1  Atk.  388. 
Mace^  V.  ShurmeTf  1  Atk.  390; 
and  see  Briscoe  v.  Caririghi, 
Gilb.  Eq.  Rep*  i3i.  Hioken  ▼. 
Hfctoi,  Vin.  Abr.  tit.  "  Copy- 
hold," (M.  A.)  Ca.  30.  p.  59. 
There  has  been  a  difiBsrence  of 
opinion,  whether  a  surrender 
is  to  be  supplied  for  the  wife 
against  an  heir,  unprovided  for, 
nmen  that  heir  is  the  son  of" 
the  devisor?  Lord  Ahardey 
thought,  in  such  case,  it  ought 
not  to  be  supplied ;  [  Chapman 
V.  Gibson^  3  Bro.  339.]   Xord 


Rassltftif  on  the  contranr, 
thought  that  the  Court  ought 
never  to  enter  into  the  consi- 
deration whether  the  heir  was 
provided  for ;  [Hills  v.  Dowh- 
ton,  5  Ves.  557,  J  but  in  neither 
case  was  Uie  point  decided, 
there  being  only  a  collaterid 
heir  in  the  former  case,  and" 
the  heir  was  provided  for  in 
die  latter;  but  accordinff,  it 
seems,  to  the  opinion  of  Sir 
JFOliam  Grants  M.  R.  it  would 
not  be  supplied  against  a  son, 
or  even  a  grandson,  who  was 
an  unprovided  heir.  See  Rod' 
gers  V.  Marshall,  17  Ves.  394, 
and  the  observations  of  Lord 
Alvanley  on  HUls  v.  D&amtoh, 
Sugden  on  Powers,  Appendix, 
No.  6.  p.  550. 1st.  Edit. 

(«)  Vooper  V,  Cooper,  8  Vem. 
365.  S.  C.  a  Freem.  1 7.  Pkec 
Ch.  33. 

.  (a)  Chapman  v.   Cribson,  3 
Bro.  C.  C.  330. 

(6)  Rodgers  v.  Marshall,  17 
Ves.  397. 

(c)  Chtfpman  v.  Gibson,  16 
Ves.  93.  Fiddihg  v.  Winwood, 
16  Ves.  90. 

(<0  Smith  V.  Bakery  x  Atk. 
386. 
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If  the  heir  mortgage  the  Copyhold  to  one,  without 
notice  of  the  devise,  and  there  have  been  laches  in  the 
devisee,  the  surrender  will  not  be  supplied  as  against- 
such  mortgagee  {e). 

A  Surrender  will  in  soine  cases  be  supplied  in  favour 
of  an  eldest  son ;  as  in  a  oase  of  Qavelkind  Copyhold, 
where  the  intent  of  the  Will  appears  to  be,  thi^  the 
eldest  son  should  have  the  Copyhold,  paying  a  legacy 
thereout  to  the  younger  son  (/)• 

WheriQ  the  want  of  a  Surrender  is  supplied  for 
cred^orSf  an  account  will  also  be  directed  of  the  rents 
and  profits  from  the  time  the  copyhold  estates  are 
held  to  pass ;  for,  from  that  time  the  customary  heir 
is  a  mere  trustee :  and  this,  though  the  heir  be  an 
infant  {g) ;  but  in  the  case  of  a  younger  child  guilty 
of  great  lacheis  in  not  asserting  his  claim,  (as  for  four- 
teen years,)  an  Account  was  decreed  only  from  the 
time  of  £ling  the  bill  (K). 

The  plaintiff,  where  a  Surrender  is  supplied, 
usually  pays  the  costs  (i). 

In  cases  where  there  are  joint  bonds  the  Court  has 
in  causes,  as  well  as  in  bankruptcy  (Ar),  sometimes 
inferred  from  the  nature  of  the  condition  and  of  the 
transaction,  that  it  was  made  joint,  by  mistake^  and 
has  rectified  it  (0  ;  decreeing,  in  a  cause,  that  a  new 
bond  shall  be  executed  joint  and  several ;  and,  in 


(e)  Weehr.  Gare,  Vin^Abr.  (A)  Cook  v.  Amhanif  3  P, 
tit.  **  Copyhold,  (M.  A.)  Cas.  Wins.  288,  in  note  1 ;  aad  S. 
S4.    6Vm.  57*  CMS. 

{/)  Bradley  ▼.  Bradtegy  t  (t)  Banks  v.  Beruhaui^  3  Atk. 

Vem.  163,  and  the  cases  men-  587.  S.  C.  1  Yes.  63. 

turned  in  note  to  WaiU  and  (it)   See  ex  parte  Symottds^ 

Bullas,  I  P.  Wms.  60.  1  Cox  200. 

(f)  Kidney  ▼.   Couumaier,  {I)  Simpson     v.   Vau^an,  2 
12  Yes.  158,  Atk.  33. 

F  4 
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cases  of  bankruptcy,  that  proof  shall  be  made  accord- 
mgly :  it  being  supposed  in  these  cases  that  the  bond^ 
though  joint  only,  was  intended  to  be  both  joint  and 
several  (m).  But  a  joint  Covenant  of  several,  growing 
out  of  no  antecedent  liability  in  all  or  any  of  the 
Covenanters  to  do  what  they  have  thereby  undertaken, 
will  not  in  Equity  be  considered  as  a  joint  and  several 
Covenant  (n).  A  Partnership  debt  has  been  treated 
in  Equity  as  the  several  debt  of  each  Partner, '  though 
at  Law  it  is  only  the  joint  debt  of  all  (a) ;  but  these 
all  have  had  a  benefit  from  the  Money  advanced  or  the 
Credit  given ;  and  the  obligation  to  pay  exists  inde- 
pendently of  any  instrument  by  which  the  debt  may 
have  been  secured.  So  where  a  joint  bond  has  in 
Equity  been  considered  as  several,  there  has  been  a 
credit  previously  given  to  the  different  persons  who 
have  entered  into  the  obligation.  It  was  not  the 
Bond  that  first  created  the  liability  to  pay  (p).  And 
though  in  cases  of  Partnership,  where  Partners  enter 
into  a  joint  contract,  not  joint  and  several.  Courts  of 
Equity  have  held,  that  it  must  be  taken  as  the  joint 
and  several  Bond  of  the  Partners,  and  there  is  a 
remedy  against  the  assets  of  one  deceased;  there 
may,  however,  be  subsequent  dealings  of  such  a 
nature,  so  as  to  shift  the  equitable  obligation  to  pay 
from  the  deceased  Partner  (q). 

It  has  been  holden  that  a  Mistake  qf  Parties  as  to 

• 

{m)  VnderhiU  v.  Hortooodf  (q)  Vid.  Gray  ▼.  CkitvaeU,  o 

xaVes.  227,  8,  Ves.  11 8;. ex  parte  Kendall, 

{«)  Sumner   v,    Pixsoell,    2  17    Ves.    514.     Primrote  ▼. 

Meriv.  30-  Bromley f  1  Atk.  90;  and  see 

(0)  lb.  p.  37.  Orr  V.  ChatCf  Devaj/nes  v.  NoUe^   i  Mem. 

1  Meriv.  730.  564,  &c. 

(;;)  2  Meriv.  37. 
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to  the  LaWf  is  not  a  gronnd  for  reforming  a  deed 
founded  on  such  mistake,  and,  generally  speaking,  it  is 
so.  As  where  an  Annuity  Was  granted,  but  no'  power 
of  redemption  contained  in  the  deed,  it  being  mis- 
takenly  thought  by  the  parties  it  would  make  the 
transaction  usurious,  relief  was  refused  (r).  So  where 
one,  having  a  power  of  appointment  and  revocation, 
executed  the  power  of  appointment,  but  mistaking 
the*  Law'  did  not  in  the  deed  reserve  a  power  of  revo- 
cation, conceiving  that  a  deed  might  be  altered  or 
revoked,  though  no  power  of  revocation  had  been 
reserved;  and  it  was  held  the  mistake. could  not  be 
relieved  (5).  Whether  ignorance  of  law  will  entitle 
a  party  to  open  an  account,  has  however  been 
dbubted  (t). 

'  If  two  persons  are  bound  in  a  joint  obligation,  and 
the'  obligee  release  one  of  them,  not  suppo^ing^hat  he 
thereby  discharged  the  other,  as,  in  Law,  he  does ; 
yet  the  rule,  ignorantia  juris  non  excusat^  applies, 
and  Equity  will  not  interfere  (u). 

So,  where  a  Copyhold  was  devised  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail, 
reversion  to  Z).  in  fee.  A*'s  wife  being  privement 
enseint  of  a  son,  he  was  advised  to  buy  the  reversion 
in  fee  from  D.,  and  take  a  surrender  to  his  own  use, 
which  he  was  told  would  merge  his  estate  for  life,  and 
destroy  the  contingent  remainder,  there  being  then 
no  issue  bom.     He  ^cordingly  bought  the  reversion 


(r)    Lard   Irnhatn    against  (i)  Langsiaffe  v.  Fentoick,  to 

Ckildj  1  Bro.  C.  C.  92 ;  and  sec  V  cs.  4o(). 
Lord  Partmore  against  Morrisy 

2  Bro.  C.  C.  a  19.  (u)  Harman  v.  Camm,  4  Vn. 


(0  Worral  v.  Jacobs  3  Me-     387* 

Til.  7JI. 
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of  the  remainder-man.  This  transaction  proceeded 
altogether  on  a  mistake  of  the  Law ;  for  the  freehold 
and  inheritance  being  in  the  lord,  that  protected  the 
contingent  remainder.  A.  brought  his  bill  under 
these  drcumstancea^  to  be  relieved  against  the  security 
given  to  th6  reversioner  for  the  purchase  of  the  rever- 
sion, be  being  under  a  mistake ;  but  the  Court  refused 
to  relieve  him  (<r). 

Thore  are»  however,  several  cases  in  virhich  a  party 
has  been  relieved  from  the  consequences  of  acts 
founded  on  ignorance  of  Law  (y) ;  and  in  one  case  (jar) 
it  was  i»id|  that  the  maxim  "  ignorantia  juris  nan 
ewusat^  was  in  regard  to  the  public,  that  ignorance 
cannot  be  beaded  in  excuse  of  crimes^  but  does  not 
hold  in  dvil  cases.  Ignorance,  however,  is  not  mis- 
t^e  (a)f  and  relief  cannot  be  given  on  a  mppasUian 
merely  that  parties  am  ignorant  of  the  legal  eflfect  of 
tiieir  acts.  If,  for  instance,  a  tenant  for  life  paya  off 
an  encumbrance,  and  takea  a  release  of  the  debt  which 
he  paid  off,  it  cannot  be  contended  he  meant  to  con- 
tinue it  as  a  subsisting  debt ;  or  if  a  tenant  for  life, 
by  plajdting  or  otherwise,  improves  his  estate,  such 
improvements  are  not  claimable,  as  distinct  from  the 
fi^hold.  ^ 

Nor  will  Mistakes  of  Judgment  be  relieved  against. 
If  an  Agreement  or  Composition  of  a  cause  be  made, 
the  Court  will  not,  upon  the  question  whether  either 

(x)  MUdmay  t.  Hungerfbrd^  Bea.  30.  Jonet  v.  Morgan^  1 

9  Vern.  343.  Bro.  C.C.  319.   Gee  v.  Spen* 

(y)  See  Lansdoume  t.  LaiU'  cer,  1  Versu  3a;  and  see  Per^- 

downef   Mos.   364.    Piueif  ▼.  rott  v.  PerroU,  14  East  440. 

and  what  IS  said  of  that  casein  "*  ^ 

StockUy  T.  StwMey,  i  Ves.  &         («)  5  Ves,  14. 
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party  is  in  the  right  or  wrong,  overturn  such  agree- 
ment,  if  made  by  parties  with  their  eyes  open,  and 
rightly  informed  (b).  Parties  entitled  in  different 
events  may,  while  the  uncertainty  exists,  each  taking 
his  chance,  effect  a  valid  compromise  (c). 

And  where  deeds  have  been  executed  to  establish  the 
pMce  of  a  family  (d) ;  or  where  there  has  been  a  pur- 
chaser for  a  valuable  consideration  (e),  though  par- 
ties may  have  acted  under  a  mistaken  apprehension  of 
their  rights,  relief  has  been  refused. 

But  in  general,  Agreements  relating  to  real  or  per- 
sonal estate,  if  founded  on  Mistake,  will  for  that  reason 
be  set  aside.  As  where  a  person  entitled  to  a  share 
in  the  distribution  of  the  personal  estate  of  an  intes- 
tate, makes  an  agreement  under  the  supposition  that 
the  distributive  share  is  of  such  a  value,  and  it  turns 
out  that  the  share  is  of  greater  value,  a  court  of  Equity 
wiU  set  aside  an  Agreement  originating  in  such  a 
mistake  (/). 

So,  where  A.  purchased  an  estate  of  £.,  which, 
in  fact,  was  the  estate  of  A. — A.  was  allowed,  on  the 
ground  of  mistake,  to  have  the  purchase-money  re- 
funded, though  there  was  no  fraud  in  B*  who  a^re- 
hended  he  had  a  right  to  the  estate  (g). 

And  in  such  cases,  it  seems,  a  Mistake  may  be 


(i)  Br€fwne  ▼.  Pringf  l  Ves. 
408. 

(c)  Dunnage  ▼.  fVhke,  1 
Swanst.  151,  3. 

(rf)  Frank  ▼.  Frank,  1  Ch, 
Caa.  84;  but  see  this  case 
doul>ted  in  Leonard  y.  Leo* 
nardy  s  Ball  k  Beattv  183;  and 
see  StoMey  v.  SkKMey^  1  Vet. 
h  Bea.  23.  StapUion  v.  Sta* 


pibon,  1    Atk.    10.   Roche  v. 
O'Brien,  1  BaU  &  Beatty  354. 

(e)  Warner  v.  JVatJUns,  a 
Atk.  8. 

(/)  Cocking  and  Prait,  i 
Yes.  Sen.  404). 

(g)  Bingham  v.  Bingham,  1 
Yes.  126;  andP  see  Leonard  y. 
Leonardi  2  i6all  &  Beat^ 
183. 
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taken  advantage  of,  even  after  a  lapse  of  time^  (seven 
yeaf  s,  for  instance  (/<),  but  not  after  a  long  acquies- 
cence under  the  mistake,  and  neither  party  aware 
of  it  (f). 

Another  very  hard  case  illustrates  the  principle : — 
A  Mortgage  Deed  came  into  the  hands  of  an  executor, 
who  received  the  money  secured  by  the  mortgage, 
and  paid  it  away  to  his  testator's  creditors.  It  after-* 
wards  appeared  that  the  mortgage  had  been  satis- 
fied in  the  testator's  life-time.  A  bill  was  filed 
against  the  executor,  to  be  relieved  for  this  over- 
payment,  and  relief  was  decreed,  although  the  money 
had  been  paid  away  by  the  executor,  and  the  exe- 
cutor  was  driven  to  sue  the  creditors  whom  he  had, 
through  mistake,  paid  (k). 

But  where  both  parties  have  been  mistaken,  and 
the  fact  about  which  they  were  mistaken  was,  from 
its  '  nature,  doubtful  'at  the  time  of  the  agreement, 
and  equally  unknown  to  both  parties,  a  court  of  Equity 
has  refused  relief.  As  where  there  was  a  contract  for 
a  piece  of  ground,  which  was  about  to  be  inclosed, 
for  2o/.,  and  it  turned  out  to  be  worth  200/.,  yet 
neither  party  knowing  the  value,  although  the  contract 
was  to  be  performed  infuturOy  a  specific  performance 
was  decreed  (/)• 

It  has  also  been  determined,  that  if  A.  knowing 
there  to  be  a  Mine  in  the  estate  of  B.  of  which  he 
knew  B.  was  ignorant,  should  enter  into  a  contract 

(A)   E<ui  ▼•   Thcmhury^  3  (k)  Pooley  and  Ray^  1  P. 

P.  Wins.  185.  Wins.  354. 

/%  ir-  I  1/      Ir  ' ^  A*i  (0  See  the  .case  cited  by 

(I)  iVicAottr  V.  ZfMon,  3  Atk.     ^^  {^^^  ChanccUor  in  Mortl 

^^'  J^^  i  ^'  ^''^^^  *     ii«?r  and  Capper,  \  Bro.  C.  (X 
iSrOt  G.  C  55^?  158. 
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to  purchase  the  estate  of  B.  for  the  price  of  the  estate* 
without  considering  the  mine,  the  contract  will  not 
be  set  aside  (m).  It  is  essentially  necessary,  in.  order 
to  set  aside  such  a  transaction,  not  only  that  a  great 
advantage  should  be  taken,  but  it  must  arise  from 
some  obligation  in  the  party  to  make  the  discovery  (n) ; 
which  brings  it  to  a  case  o( fraud. 

If  instruments  be  delivered  up  by  mistake,  and 
owing  to  ignorance  of  a  transaction  which  would 
have  made  it  conscientious  to  hold  the  instrument^  and 
proceed  at  Law,-  a  court  of  Equity  will  relieve  (o). 

Equity  will  not  relieve  against  mispleading  (jp\ 
or  the  inattention  of  parties  in  a  court  of  Law^  as 
by  neglecting  a  proper  defence  (9),  or  to  move  for 
a  liew  trial  (r)  in  proper  time.  But  if  a  plaintiff,  at 
Law,  recovers  a  debt  against  the  defendant,  and  the 
defendant  afterwards  finds  a  receipt  under  the  plains 
tiff's  hand,  or  that  the  plaintiff's  own  book  appears 
to  be  crossed.  Equity  will  relieve  (s)  ;  and  this  seems 
reasonable,  inasmuch  as  the  courts  of  Law  would  not, 
in  such  case,  grant  a  new  trial  (J). 

But  though  a  court  of  Law  will  not  grant  a  new 
Trial  merely  to  enable  a  party  to  get  fresh  wit- 
aesses  to  prove  his  case,  nor  would  a  Court  of  Eq^itjt 
interfere  on  such  a  ground,  because  it  would  be  an 
opening  to  perjury,  after  the  party  saw  where  the 


(tn)  Fox  V.  Mackreathy  2 
Bro.  C.  C.  420.  S.  C.  2  Cox 
321. 

(n)  Ibid. 

(0)  East  India  Company  ▼. 
Donald,  9  Ves.  275. 

{p)  Stephenson  v.  Wilson^  fl 
Tern.  325.  BlackhaUy»  Combi, 
2  P.  Wins.  72. 

(^)  Ware  v.   Horwoodf   14 


Ves.  28.  Curtis  v.  Smaldridgey 
1  Chan.  Cas.  43. 

(r)  Baieman  v.  Willoe,  l 
Sch.  &  Left.  201. 

(s)  Countess  of  Gainsborough 
V.  Gliffordy  2  P.  Wms.  426 ; 
but  Bee  Barbone  v.  Brenty  1 
Vem.  176. 

[t)  See  Marriott  v.  Hamp* 
ton,  7  T.  R.  269. 
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cause  piiicliedt  yet,  where  the  adrmshn  comes  fi^om 
the.  party  himseff^upan  a  Bill  qf  Discovery  filed  ufier 
the  Trial,  it  is  very  diflferent,  aa^  the  Court  will  in 
such  case  relieve  (u). 

And,  where  in  an  action  against  a  bankrupt,  he, 
for  want  of  his  commission,  was  unable  to  support  his 
plea  of  a  certificate,  he  was  relieved,  and  a  perpetual 
injunction  granted  (s). 

So,  where  a  defendant  failed  at  Law  for  want  of 
proving  a  copy  of  :a  judgment,  a  perpetual  injunction 
was  granted,  the  mrtter  being  such  as  was  examinable 
in  Equity,  as  well  as  at  Law  (y). 

A  Bill  in  Chancery  was  brought  by  a  Defendant 
at  Law,  in  an  action  upon  an  indebitatus  assumpsit, 
on  the  ground,  that  allowances  which  ought  in  justice 
to  have  been  nuide  to  him  at  the  Trial  were  not  made ; 
and  Lord  Hardwicke  indined  to  relieve  (z).  Cases  of 
this  dejscription  a£R)rd  a  ground  to  move  for  a  new 
Trial,  a  more  expeditious  and  proper  remedy  (a). 

In  regard  to  Mistake  by  Arbitrators,  it  has  been 
holden,  that  if  an  Arbitrator  in  his  award  make  a 
^ttn  mistake,  either  in  the.  Law,  or  in  Fact  (b\  as 
where  an  Arbitrator  miscalculates  (c),  or  when  the 
judgment  is  right  but  the  premises  are  wron(</),     a 


t»)  Hankey  ▼.  Vemtm^  s     erqft   r.    DevonMrCf   before 
Cox  12.  cited. 


(*)  BlackhaU  r.  Camis,  2  P.  (^)  Sidaia  v.  Payne,  d  Aik. 

^^^   *      ^  u  V  494,  and  S-  C.  I  Vis,  lU  «• 

{if)  Kent  and  Bndgman,2  Cameforth  v.   Geer,  2  Vera. 

Eq,  Abr.  159.  S.  C.  Rec,  Cl|*  705.  Metca^md  Ives,  1  Atk. 

(z)    rOatn  V.  Hude,  Ch.  Ves.  282.  Yauni  tnd  WOtef, 

M.  1740,  mentioned  by  Lord  g  Ves,  364. 

Mansfield  in  Foxcrqft  r.  Ve-  ,  .   T         miro 

voimAiVv,  2Burr,942.   .  (c)  Anon,  M5. 

(a)  A0  in  the  oa«e  of  Par-  (d)  Ibid. 


ACCIDEKT  AND   MISTAKE.  79 

bin  in  Equity  may  be  filed  against  the  party  in  whose 
favour  the  award  is  made,  to  set  aside  the  award  (e) } 
provided  the  submission  to  the  award  has  not  been 
made  a  Rule  of  Court,  in  which  case,  according 
to  the  statute  (9  and  io  Will.  3,  c.  15,)  application 
should  be  made  to  the  Court  which  made  the  Rule, 
within  the  next  term  after  the  award  made.  If 
a  reference  be  to  a  person  to  decide  all  matters 
in  difierente  according  to  Law,  and  he  means  to 
decide  aceordmg  to  Law  and  mistakes,  the  Court  will 
set  that  right  (/) ;  but  if  a  question  of  Lcm  be  ex-' 
l^'essly  referred  to  an  arbitrator,  there,  though  the 
arbitrator  is  wrong  in  his  conception  of  the  law, 
the  Award  cannot  be  remedied  (^):  and  though  the 
law  be  not  referred,  if  it  be  a  doubtful  point  of  law 
upon  which  the  arbitrators  have  decided,  and  the 
Court  on  great  deliberation  should  be  of  a  different 
opinion,  the  Award  will  yet  be  good  {h). 

A  defective  Award  as  to  Lands  has  been  made 
good^  and  a  party  decreed  to  take  a  Fee,  where 
by  mistake,  the  yiord.  Hdrs  was  omitted  in  the 
Award  (i).  The  mistake,  if  not  apparent  on  the 
face  of  the  Award,  may  be  made  out  by  Evidence, 
and  it  must  be  made  out  to  the  satisfection  of  the 
arbitrator;  and  the  party  must  convince  him  that 
his  judgment  was  influenced  by  that  mistake,  and 
that  if  it  had  not  happened  he  should  have  made  a 
award  (Jc^) 


(e)  Anon.  3  Atk.  644.  note ;   «ee,  however,  Kent  t. 

(f)  Youf^   V,    JVaUer,    9  Elstoh,  3  East  1 3,  on  this  point. 
Vc8,  365.  (h)  a  Atk.  494. 

{g)  Cking  V.  Ching,  6  Ves.  (i)  S^ott  v,  H^raif,  Rep.  in 

a82.  Yaungand Walter, gVe8.  Chan  84. 

364.  S.  P,  V.  Morgan,  (k)    Knox  v.  Stfmmonds,    1 

MS.  and  see  14  Ves.  271,  in  Yes.  jun.  370. 
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jy  Mistake  in  Judgment  by  an  Arbitrator  is  not 
a  good  ground  for  relief,  for  then  there  would  be 
no  end  of  suits  (/). 

It  has  been  doubted  whether  after  a  general  re- 
ference to.  arbitration,  by  parties  in  a  suit,  dependii^ 
in  the  Court  of  Chancery,  an^  made  an  order  qf  a 
Court  of  La^^  such  order,  by  virtue  of  the  statute  (m), 
excludes  the  equitable  jurisdiction  over  Awards  in 
cases  of  Mistake  (n) ;  it  has  also  been  questioned, 
whether,  if  the  submission  is  made  a  Rule  of  Court 
after  a  Bill  filed  to  set  aside  the  Award,  the  Juris* 
diction  is  ousted  (o).  If  one  condition  of  the  submis- 
sion is  to  be  restrained  from  bringing  a  bill  in  Equity 
against  the  arbitrator,  a  plea  of  the  Award,  it  seems, 
to  a  Bill  filed  against  them  would  be  allowed  {p). 

Mistakes  in  settled  Accounts  are  elsewhere  can* 
sidered  (9) ;  but  it  may  here  be  observed  that  if  an 
apcount  be  setded,  and  a  deed  cancelled  under  a 
mistake^  relief  may  be  obtained  (r). 

Mistakes  in  Wills  are  frequently  relieved  against 
Ih  Equity, 

As  where  there  was  a  mistake  in  the  statement 
Ih  the  Will,  and  the  mistake  was  clear,  and  the  ii^ 
tention  plain,  the  Court  rectified  the  mistake  ac- 
cording to  the  intration(^).     And  where  a  man 

(/)  Anon.  MS.  and  see  (j)  See  tit.  «  Account,*' 
Knox  ▼.  Symvumds^  i  Yes.  jun.     post. 

Vsi.  265;  but  Bee  Browne  and  (<)  Williams  ▼.  JFtBiamsj  a 

Browne^  i  Vera.  15S.  Bro.  C.  C.  87.  MUner  and  Mil- 

(0)  —  ▼.  MiUs^  17  Ves.  wtfr,  1  Ves.  106;  see  also  Phil- 

419.  lip*  and  Chambefiainy  4  Ves. 

(jaiiSeeLingopdy.Crwcher,  51-  Campbell r.FrenchisVt^. 

s  Atk.  396, 7; but  see  ib.  p.  506.  3^  !• 
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recited  in  his  Will  that  he  owed  B.  400  L,  and 
chained  his  rekl  estate  with  the  payment  of  that  sum, 
and  in  fact  he  owed  800  /. ;  the  recital  in  the  Will 
was  considered  as  a  mistake^  and  relievable  (^).  Where, 
however,  a  Testatrix  bequeathed  all  her  personal  Estate 
to  Trustees  in  trust,  to  sell,  and  pay  all  her  debts,  and  in 
the  next  place  to  pay  A.  300 1.  due  on  bond^  and  the 
Testatrix  owed  only  1 20  /.  to  A.  upon  bond,  the  Court 
decreed  payment  of  the  whole  300/.  (u).  In  all  those 
cases  where  amistake  in  a  Will  is  relieved,  it  must  appear 
on  thejace  of  the  Willy  otherwise  no  relief  will  be  given. 
Where  there  is  a  complete  and  plain  Will  in  writing,  it 
cannot  be  altered  or  influenced  by  parole  evidence  as  to 
the  intention (i:.)  Evidence  as  tomatter  c/e^orjthe  Will, 
to  show  the  mistake,  is  not  sufficient  (1/).  Even  the  in« 
structions  for  the  Will  are  inadmissible  to  show  a  mis- 
take (z).  The  mistake  must  be  clear  and  demonstrable ; 
and  wherever  there  is  a  clear  mistake,  or  a  clear  omission, 
recourse  is  to  be  had  to  the  general  scope  of  the  Willy 
and  the  general  intention  to  be  collected  from  it ;  but 
the  first  thing  to  be  proved  is,  that  there  is  a  mis- 
take {a).  Where  the  subject  of  a  devise  is  described 
by  reference  to  some  extrinsic  fact,  extrinsic  evidence 
is  admissible  to  ascertain  the  fact ;  as  where  there  is  a 
devise  of  the  estate  purchased  of  A.  or  of  the  farm  in 
the  occupation  in  B.^  it  may  be  shown  by  extrinsic 
evidence  what  estate  it  was  that  was  purchased  of  ^., 
or  what  farm  it  was  in  the  occupation  of  B^    It  is  dif* 


(0   Gqfton  V.   Millsy   Prcc,  (y)  a  Atk.  373. 

Ch,  g.  (r)  Murray  v.  Jones,  2  Ves, 

(«)  Whitfield  y,  Clemment,  1  and  Bea.  318. 

Merir.  402.  (a)  See  Ridout  v.  Dotoding^ 

(*)  Nichoh  V.  Osborne,  a  P.  1  Atk.  419.  MeUish  and  M5- 

Wm».  431.  /wA,  4  Vei.  47. 
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ferent  where  there  is  a  reference  to  some  paper  that  is^ 
to  make  apart  of  the  Will,  for  there  it  may  be  con-* 
tended  that  the  Will  itself  must  specify  the  paper  that 
is  to  be  incorporated  into  it  (b). 

A  Testator  by  his  Will  gave  l^acies  to  A.  and  B, 
describing  them  as  grandchildren  of  C.  aad  their  re-* 
sidence  in  America^  and  by  a  Codicil  he  revoked  these 
l^acies,  giving  as  a  reason  that  the  legatees  were  dead ; 
but  that  not  being  trite ,  it  was  hdd  that  the  Will  was 
not  revised,  and  that  they  were  entitled  to  the  Lega- 
cies upon  proof  of  identity  (c). 

So,  where  the  residue  of  three-per-cent.  Annuities 
was  given  to  the  two  daughters  of  A,,  and  A.  had  three 
daughters ;  they  all,  cm  the  ground  of  mistake,  were 
decreed  to  take  equal  shares  (d)* 

And  where  a  specific  sum  was  given  as  a  residue, 
and  miscalculatedt  the  real  residue  was  allowed  to 
ps^  (e).  So  where  there  was  a  mistake  in  a  Will 
and  Codicil,  as  to  the  amount  of  a  fund,  out  of  which 
younger  children  were  ta  be  {Mx>vided  for,  it  was  recti* 
fied  on  the  evident  intent  of  the  testator  (JT). 

So  where  a  testator  gave  a  sum,  part  cf  his Jour'per-^ 
cent.  Bank  Annuitie^^  to  hi^  wife  for  life,  and  after 
her  decease  to  several  relations;  evidence  was  ad- 
9Utted  to  show  that  the  testator  had  no  such  stock  at 
the  date  of  the  Will^  having  previously  sold  it  all,  and 
invested  the  produce  in  Long  ArmmtieSf  md  how 

{b)  In  Saniford  v.  Raikes,  i  tioned  in  the  argument  of  Mr. 

Meriv.  653.  Scot,  S,  C.  1  Cox  350. 

(e)    Campbdl  r.  French,   3  ^^)  I^anvers  against  Mom- 

Ves.  321.  ***£^»  ^  ®''®'  C.  C.  18.     S*  C» 

1  Cox  203. 

(«f)  mbing  y.WttBcey,  3  Bro.  (j^  Brackenhury  ▼,  Braeken- 

t..  c.  85,  and  the  caaea  mra-  hury,  3  Eden.  275. 
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the  mistaike  arose  ;  and  upon  such  evidence  the  lega- 
cies were  established  (^)»  If  the  testator  had  had 
the  stock  at  the  time,  the  legacy  would  hare  been 
considered  as  specific^  aiid  that  he  meant  that  identi* 
tical  stock ;  and  any  act  of  his  destroying  that  subject 
would  be  a  proof  of  animus  revocandi ;  but  if  it  is  a 
denomination^  not  the  identical  corpus^  in  that  case, 
if  the  thing  itself  cannot  be  found,  and  there  is  a  mis- 
tdke  as  to  the  sul]gect  out  of  which  it  is  to  arise,  that 
will  be  rectified  (h). 

If  A  Ring  or  a  Picture  be  given,  and  neither  can 
be  found,  the  mistake  cannot  be  rectified  (i). 

A  Mistake  in  the  name  of  a  Legatee  may  be  cor- 
rftled  in  favour, of  the  Legatee  by  articles  of  descrip- 
tim^  sufficiently  pointing  out  the  person  intended  to 
take  (A:),  and  this,  though  both  the  Christian  and 
Surname  be  mistaken  (/)•  So  in  the  case  of  a  legacy, 
ptCfol  Evidence  is  adnrisfiible  td  explain  a  nick-name  (??{), 
or  whfere  there  are  two  persons  of  the  same  name  (n), 
but  not  to  fill  up  a  blank  in  a  Will  (o),  unless  it  be 
only  a9  to  a  Christiali  name  {p^*     In  cases  where  evi- 


(g)  Sdwood  V.  MUdmay^  3 
y«s.  306.  See  ti  similar  case, 
Doorv,  Geary f  1  Ves.  355;  and 
see  Okroey  v.  Hilbert,  ig  Ves. 
125,  and  Uie  cases  there  cited. 

(A)  Sdvoood  ▼.  MUdmay^  3 
Ves.  310. 

(t)  Ibid. 

(k)  Bi/oeri*  case,  1  Atk.  410. 
see  Parsons  v»  Parsons,  1  ves. 
JuD.  966.  S.  C.  noticed  arg. 
3  Bro.  C.  C.  447. 

(J)  Beaumont  v.  FeU,  a  P. 
Wmi.  140.  Goodinge  t.  Good-^ 
inge,  I  Ve».  Sen.  331,  61. 
Dcvoiett  t.  Svoe^t,  Ambl.  275. 


Hampshire  v.  Pierce,  a  Ves. 
417. 

(m)  Sic  diet,  in  Andrems  v. 
jyobson,  1  Cox  226;  and  see 
Baylis  y.  Attorney  General^  % 
Atk.  239.  Edge  v.  Lord  Salts- 
bury,  Ambl.  71. 

(n)  See  Lord  Cheneys  case, 
5  Co.  68.  Castledon  v.  Turner, 
3  Atk.  258.  Goodinge  v.  Godd^ 
inge,  1  Ves.  232. 

(p)  Baylu  V.  Attorney  Gen. 
s  Atk.  239.  Htmf  V.  Hort,  3 
Bro.  C.  C.  311.  Castledon  v« 
Turner,  3  Atk.  258. 

(p)  Price  V.  Page^  4  VcSi. 
680. 
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dence  is  admitted  and  operates,  it  must  be  conclunve, 
to  have  effect :  if  it  affords  only  a  high  degree  of  pro- 
bability (^)  it  is  insufficient.  A  wrong  description 
of  a  Legatee  will  not  defeat  a  Legacy  given  to  him 
by  name  (r) ;  but  where  a  Legacy  was  given  "  to 
James^  son  of  Th&mas  A.^^  and  there  was  no  person 
of  that  description ;  but  there  was  a  ^'  ThpTnaSj  son  of 
James  AJ^  the  Court  would  not  permit  evidence  to 
show  that  this  was  a  mi9take  in  the  description  (f). 
Where  a  Legacy  was  given  to  the  testator's  nephew^ 
Robert;  the  Son  of  Joseph  C.  and  the  testator  had 
two  nephews  called  Robert^  one  the  son  of  his  brother 
John  C  and  the  other  of  his  brother  Thomas  C.  and 
the  testator  had  no  brother  Joseph^  nor  was  there  any 
other  Joseph  C.  parol  evidence  was  allowed  to  es^lain 
who  was  meant  (t). 

Where  the  words  used  in  the  gift  of  a  Legacy  are 
plain,  evidence  as  to  the  intention,  and  to  show  there 
was  a  mistake  as  to  the  fund,  is  inadmissible  (»). 
Some  such  evidence  was  reluctantly  admitted  in  one 
case  (.r) ;  but  there,  it  seems,  the  peculiarity  of  the 
Will  furnished  sufficient  doubt  to  warrant  the  admis- 
sion of  collateral  evidence  to  explain  it  (^)* 

Where  a  Will  is  cancelled  by  mistake,  or  on  a  pre- 
sumption that  a  latter  Will  is  good,  which  proves  void» 
this  will  not  let  in  the  heir,  but  is  relieved  against  in 
Equity  (z). 

(q)  See  Holmes  v.  Custance^  (f)  Careless  v.    Careless,  1 

13  Yes.  279.  Del  Mare  wunst  Meiiv.  384. 

RAeUof  3  Bro.  C.  C.  440,  and  (u)  Chambers  v.  Minchin,  4 

&  C.  1  Ves.  Jun.  41a.  Yes.  676. 

(r)  Standen  v.   Standen,    2  (x)  Fonnereau  y.  PoyniZf  1 

Ves.  589.  Bro.  C.  C.  47a. 

\s)  Andrews  v.'  Dohsorty   1  (^)  Ibid,  1  Bro.  C.C.^480. 

Cox  335.  (*)  Omons  v.    Tyrer^   1  P. 
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ACCOUNT. 


The  Jurisdiction  of  Courts  of  Equity  in  matters 
of  Account  has  been  sometimes  supposed  to  have 
arisen,  on  the  ground,  that  the  accounting  party  was 
considered  in  the  light  of  a  trustee  (a).  It  seems, 
however,  that  the  principle  upon  which  courts  of 
Equity  originally  entertained  suits  for  an  account 
where  the  party  had  a  legal  title,  was,  that  though  he 
might  support  a  suit  at  Law,  a  court  of  Law  could 
not  give  so  complete  a  remedy  as  a  court  of  Equity ; 
and,  by  degrees,  Courts  of  Equity  assumed  a  concur- 
rent jurisdiction  in  cases  of  Account.  The  same 
species  of  relief  is  given  at  Law  in  the  action  of  Ac- 
count, as  under  a  bill  in  Equity ;  but  the  great  advan- 
tage of  the  latter,  and  the  difl&culty  and  delay  where 
the  account  comes  before  auditors^  has  brought  that 
action  into  disuse  {h).  So  established  is  the  Jurisdic- 
tion of  Courts  of  Equity,  that  after  a  Decree  to  ac- 
count a  party  is  not  allowed  to  bring  an  action  at 


Wins.  345,  6 ;  &  a  Vera.  742, 
recognized  in  PerroU  v.  Per^ 
r9ti,  14  East  440,  in  which 
case  a  cancelled  appointment 
by  Deed  was  relieved  against 
on  the  ground  of  mistake. 

(a)  See4  Vin.Abr.  533,and 
what  Lord  Erskine  says,  13 
Ves.  2G8 ;  but  see  1  Ves.  Jun. 
4^0. 

(fi)  The  Corporation  of  Car* 


Me  V.  Wij^souj  13  Ves.  278, 
379.  Ex  parte  Bax^  s  Yes. 
388;  and  see  11  Ves.  155. 
Jy  Connor  v.  Spaightf  1  Sch.  6l 
Lefr.  309,  ana  a  Ves.  388.  1 
Selwyn's  Nisi  Prius,  p.  1 .  Mit- 
ford's  Pleadings,  p.  110.  The 
most  recent  case  of  an  action 
of  account  is  reported  in  3 
WUls.  73* 
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Law  on  the  same  isubject  matter.  If  an  action  be 
brought,  the  Defendant  need  not  appear,  but  apply 
to  Equity  for  an  attachment  (c). 

If  an  Account  is  sought  by  a  Bill,  and  a  balance  is 
reported  due  to  the  Defendant,  he  is  entitled  to  the 
benefit  of  it ;  and  when  the  Report  is  confirmed,  may 
enforce  the  execution  of  the  Decree ;  for  it  is  implied^ 
if  not  expressed  in  the  Decree  to  account,  that  the 
balance  shall  be  paid  to  the  party  entitled  (d). 

If  the  right  at  Law  be  doubtful,  an  issuQ  is  directed, 
and  if  the  right  be  established,  the  account  follows  (e) ; 
and,  in  general,  where  the  party  cq;Dnot  recover  at 
Law,  a  bill  for  an  Account  is  not  sustainable  (/). 

Dealings  between  a  tradesman  *  and  customer  may 
be  the  sulgect  of  Account  in  Equity,  especially  in 
the  case  of  securities  obtained  from  an  extravagant 
young  man  on  misrepresentation  (^), 

It  is  not,(  however,  every  case  where  the  defendant 
Qwea  more  to  the  plaintilT  that  fbnns  a  ground  for  n 
bill  for  an  Account.  There  must  be  mutual  de^ 
mands  (h) )  a  series  of  accounts  on  one  hwAt  ^nd  a 
series  of  paymenta  on  the  other^  an4  wt  merely  one 
payment  and  one  receipt  (0  $  and  if  the  subjjeqt » 
matter  of  set-^off^X  I«aw,  and  capable  of  proof,  i^  bill 
will  not  lie  {1c).    The  case  of  Dower  is  always  con- 


(c)  BeU  V.  (yRMly,  t  Scho.  (0)  Lard  Courhuy  v.  Gadi^ 
Sc  Lefr.  430!  ohM,  9  Ve«.  473.  S.  C.  MS. 

(d)  Bodkin  v.  ClaneeiA,  i  Ball  ,,  W  I^^ddie  v.  Baiky,  6 
&  Beatty,  317.  Vcs.  1 3^  ^ 


(e)  Vid.  JUtUottrnaDd  Fish^r^ 


Cooper  in 
Romillj, 


SVe8.6«5,iiinotc.  MS ;  aid sJe 9  ¥68.473. 

(/)  13  Ves.  «78*  S«e  post,         (*)  Dintoiddie  ▼.  Baileyy  6 
75-  Vea.  136. 
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lidered  as  standing  upon  its  own  specialities  ;  and  so 
11  the  case  of  a  Steward  (/)• 

Where  there  hare  been  various  dealings  between 
Landlord  and  Tenant^  so  as  to  produce  an  Account 
too  complicated  to  be  taken  at  Law,  and  the  landlord 
brings  an  ejectment  for  non-payment  of  rent,  the 
tenant  may  file  a  bill,  before  judgment  at  law,  for  an 
Account,  on  the  footing  of  those  dealings,  and  to 
have  the  balance  applied  to  the  rent  claimed  i(i  be 
due,  and  the  tenant  need  not  bring  in  the  rent  under 
the  statute  4  Geo.  1.  c.  28  (m). 

If  the  Tenant's  counter^demand  amoant  to  a  legal 
set-off,  he  cannot  have  relief  in  Equity  ;  and  it  was 
thought  doubtful  whether  Equity  would  reliere  in 
respect  of  an  equitable  set-off  (n)  • 

The  court  gives  an  account  in  the  case  oi  Mines  (0), 
because  it  is  in  the  nature  of  a  Trade  (p) ;  and  in  the 
ease  of  Timber  cut  down  (y),  to  prevent  a  multipli- 
city of  suits  (r) ;  though  as  to  this,  if  there  is  not  a 
ground  for  an  Injunction  to  restrain  Waste,  as  where 
more  timber  is  threatened  to  be  cut,  the  party  must 
go  to  Law  (3)4  Lord  Thurlow,  indeed,  appears  to 
have  tliought,  that  where  a  Tenant  for  life,  punishable 
for  waste,  fells  timber,  a  Bill  for  an  Account  by  a 
Remainder-man  in  fee  lies  against  him,  on  the 
ground  that  the  Tenant  for  life  has  made  himself 
Bailiff  to  the  plaintiff  (/) ;  though  that  does  not  seem 

(/)  6  Vci.  136.  (q)  1  p.  Wms.  406. 

1  Sch.  &  Lcfr.  305,  &c.  Ves/So. 

(n)  Tofoonrovo  y.  Bensoih  3  /a    ,   o   w        .^     r 

Madd.  Rep.  203.  ^  W    ^  P-  W°>*;  406.  Jesus 

(o)  Bu)^  of  Winchesier  v.  ^^"- ""'  ^^^'^^  3  Atk.  262. 

Knight,  I  r.WwM. 406.  (t)  Lee  v.  Alston,   r    Ves. 

(^)  S/ory  ▼.  Lord  Windsor,  Jun,  8a.  S.  C.  i  Bro.  C.  C, 

2  Atk.  630.  196. 
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•  « 

very  consistent  with  the  doctrine  in  the  same  case^ 
viz.  that  the  remainder-man  must  take  the  money  the 
timber  produced,  and  not  the  real  value  of  the  timber^ 
which  even  a  court  of  Law  would  have  given  him  (u). 

K  factor  J  unless  he  be  an  infant  (a:),  is  compellable 

to  account  in  Equity,  and  likewise  for  a  deceased 

co*factor  {y) ;  and  the  representatives  of  a  factor  are 

.  accountable  (^z) ;  and  no  salary  will  be  allowed  to  a 

factor  or  agent  when  he  acts  against  the  interest  of 

his  Principal  (a). 

.  In  two  early  cases  Q)\  it  was  held,  that  where  a 

factor  had  omitted  at  his  peril  to  pay  duties  to  a 

foreign  King  abroad,  the  Principal  could  not  insist 

upon  payment  of  what  he  had  so  saved  by  not  paying 

the  duty ;   *'  he  that  hath  possession  having  right 

against  all  but  him  that  hath  the  very  right ;"  but 

where  the  duties  had  not  been  paid  at  home^  the 

Factor  was  held  accountable  to  the  Principal  (c). 

A  conuzor  has  a  right  to  file  a  bill  for  an  Account 
against  a  conuiee,  to  see  if  the  conuzee  upon  the  ex- 
tended value  under  an  elegit,  has  received  a  satisfac- 
tion for  his  whole  debt  (jl) ;  but  in  these  cases,  it 
has  been  said,  the  Tenant  by  elegit  is  never  made  to 
pay  costs  {e)  ;  and  the  conuzor  will  not,  it  seems,  be 
relieved  without  paying  the  conuzee  all  that  is  due  to 

him,  for  Principal,  Interest,  and  Costs,  though  they 

• 

(«)    Lee  against  AUtotiy    3         (a)  MaxtneU  r.  Sharp^  Dom 
Bro.  C.  C  38.  Proc.  10  May  17S1. 

(x)  SmalUu  t.  SmaUeu,    1  ^  ^^  ^'"*^*  I  Oxenden,  1  Cha. 

Eq.  Abr.  6.  ^^'  ^5 ;  *nd  Kntpe  v.  Jeuon, 

^  lb.  p.  76. 

(y)  Hohscomb  V.  Rivers,  l  (c)  Borr  y.  Vandal,  Ih.  p.  zo. 

Ch.   Cas.    127.    S.  C.  I  Eq.  (^   Yates  y.  Hambly,  u  Atk. 

Abr.  5.  362. 

(»)  Nels.  125.  S.  C.  1  Eq.  (c)  Owen  against  Griffith, 
Abr.  6.  Ambl.  520. ' 
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exceed  the  Penalty  (f) ;  according  to  the  old  maxim  of 
Eqmty,  He  that  mil  hcpve  Equity  done  to  hhrij  must 
do  it  to  the  same  Person.  The  arrears  of  a  Rent- 
Charge  may,  it  seems,  be  recovered  in  Equity  (g*). 

An  heir  cannot,  merely  as  heir^  file  a  Bill  for  an 
Account,  unless  he  states  an  impediment  to  his  re- 
covering at  L(Va):  as,  that  the  defendant  has  the 
Mtlfi  deeds  necessary  Nto  maintain  his  title,    or  that 
terms  are  in  the  way  of  his  recovery  at  Law  j  or  some 
other,  legal  impediments,  which  do,  or  may  probably, 
prevent  it  (Ji) ;     Bills,  of  this  description  are  what  are 
termed  Ejectment  BiUSj  or  an  Equitable  Ejectment ; 
and  as  in  these  cases,  where  the  validity  of  a  Will 
comes  hi  question,   it  cannot  be  determined  by  a 
■Court  of  Equity ;  it  sends  that  to  be  determined  by 
the  proper  tribunal,  by  directing  the  heir  to  bring  an 
Ejectment^  providing,    at  the  same  time,  that  the 
defendant  shall  not  set  up  at  Law  a  term  satisfied  or 
unsatisfied  (i);  and  those  obstacles  being  removed, 
and  a  trial  had  in  that  way  under  the  control  of  a 
Court  of  Law,  they  come  back  for  the  account^  the 
deedSy  &c.  which  course  leaves  all  the  encumbrances, 
just  as  much  encumbrances  as  if  the  possession  had 
not  been  changed.     There  is  great  convenience  in 
^ving  relief  in  that  shape  rather  than  by  directing 
issues  {k\  the  granting  of  which  is  discretionary  in 
the  Court  (/)  ;  for  the  question,  whether  a  new  trial 


(/*)  Hale  v.  Thomas,  l  Vera. 
349;  and  see  Godberyy,  Watson^ 
3  Atk.  517. 

(ff)  Foster  r.  Foster,  1  Vera. 
380;  but  see  Champerngon  v. 
GMs,  lb.  383. 

(A)  Puken^  Vu  Warren,  6 
V«.  89 ;  and  see  Dormer  v. 
Fortescucy  a  Atk.  384.  Hop- 


kins  V.  Bond,  1  Sch.  &  Lefr. 
4a  1 ;  and  see  Pemberton  v.  Pem- 
berton,  13  Ves.  297.  Crotv  ▼. 
TVre//,  3  Madd.  Rep.  179. 

(t)  See  Leighton  v.  Leighton, 
1  P.  Wms.  671. 

{k)  As  was  done  in  Pemberton 
and  Pemberton,  13  Ves.  390. 

it)  Pikey.  Hoare,  2  Eden,i83. 
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should  or  should  not  be  had,  is  discussed  with  much 
more  satisfaction,  where  the  trial  was  had,  than  in 
the  court  out  of  which  the  issue  was  directed.  In 
bills,  howerer,  of  this  description,  there  must,  it 
seems,  be  scnne  averment  upon  the  Record,  as  well 
as  proofs  that  those  obstacles  do  exist  which  may 
prevent  an  ejectment ;  the  admission  •f  such  obstacles 
by  infant  defendants  is  insufficient  (m).  To  an  eject- 
ment Bill,  stating  outstanding  Leases,  and  praying 
relief,  a  Plea  that  there  were  no  such  outstanding 
Leases,  has.  been  held  good  (n). 

With  respect  to  the  Account  ordered  of  Rents  and 
Profits  of  Estates,  in  these  and  similar  cases,  the  rule 
appears  to  be,  that  where  a  man  brings  hi&  Bill  in 
Equity,  in  respect  of  a  tmst^  and  upon  a  mere  equi- 
table title,  he  will  in  Equity  recover  the  Estate ;  but, 
as  upon  a  legal  title  no  more  than  six  years  mesne 
profits  are  recoverable  at  Law,  so  where  an  Estate  in 
trust  is  recovered  in  Equity,  the  account  of  rents  and 
profits  is  not  extended  beyond  six  years  (o) ;  and 
under  special  circumstances  the  Court  will  only 
decree  an  Account  of  Rents  and  Profits  from  the 
time  of  iyling  the  Bill ;  as  where  the  defendant  had 
no  notice  of  the  plaintiff's  title,  nor  had  the  deeds  said 
writings  in  his  custody,  in  which  the  plaintiff's  title 
appeared  'y  or  where  the  title  o£  the  plaintiff  appeared 
by  deeds  in  a  stranger's  custody.  So,  where  there 
hath  been  any  default  or  laches  in  the  plaintiff  in  not 

{my  PembertoH  9,  PemhrUm^  i   Madd.  Rep.  189,  et  vide 

13  Ves.  398;  and  see  Jona  y.  Jones  v.  Jtfiet,  3  Meriv.  173. 

JoneSf  3  MoriT.  173;  and  Bar-  (p)  SteRmuUr.Reade^  5  Vsi. 

ber  and  Hunter,  mentioned  in  749,  750.   Stackkouse  v.  BanH 

tbal  Gate»  p.  170  and  173.  stoMf  loVes.  469;  buC  see  what 

(«)  Armttage  v.  Wadsworin^     ^  j^^  ^^^ 
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asserting  his  title  sooner  (p),  and  he  has  Iain  by,  the 
Court  has  often  thought  fit  to  restrain  it  to  the  filing 
of  the  Bill.  In  the  case  of  a  Bill  brought  by  an  infant 
to  have  possession  of  an  estate,  and  an  Account  of 
Rents  and  Profits,  the  Court  will  decree  an  Account 
from  the  time  the  ififanfs  title  accrued ;  for  every 
person  who  enters  on  the  estate  of  an  infant  is  con- 
sidered as  entering  as  guardian  or  bailiff  for  the 
infant  (q).  Where^  indeed,  there  is  a  verdict  against 
the  infant's  title  he  can  have  no  Account  till  he  has 
recovered  at  Law,  and  the  Bill  will  be  retained,  and 
a  trial  in  Ejectment  directed  (r)«  There  are  otiier 
cases  where  the  Court  will,  merely  upon  a  legal  title, 
give  the  account  from  the  filing  of  the  Bill ;  as,  where- 
ever  the  plaintiff  has  been  kept  out  of  the  Estate  by 
the  Jraud,  misrepresentation^  or  concealment  of  the 
defendant  (s). 

If  there  is  no  trust,  nor  infant  (t)  in  the  case,  nor 
any  entry  made  by  him  who  is  entitled  to  the  mesne 
]HX>fits,  Equity  will  not  decree  an  account  of  rents  and 
profits  until  a  recovery  has  been  had  at  Law  (u).  But 
where  a  discovery  is  necessary  of  the  deed  under  which 
the  pliantiff's  title  arises,  and  relief  is  prayed  to  have 
it  produced  at  all  trials  at  Law,  and  to  have  attested 
copies*  an  account  of  profits  will  be  decreed,  without 


(p)    See  Lockey  v.  Loehei/y  (s)  3  Atk.  130 ;  and  BenmH 

Prec.  Ch.  $18.  t.  Whitehead,  a  P.  Wnas.  645, 

(a)  Dormer  t.  Fortescue^  3  whtro  ihe  de«d$  and  writings 

Atk.  1 30 ;  see  Yallop  and  Hoi-  waking  the  plaintiff's  title  were 

worthy,    l  Eq.  Abr.  7.  Nexo-  concealedbj  defendant.  Totow. 

bwrjfh  r.  Bickerstqfe,  i  Vera,  l^d  v.  Ash,  3  Atk.  340. 

290,  and  see  Pettitoard  v.  Pres-  (t)  Roherdan  v.  R(ms,  1  Atk. 

eattj  7  Ves.  541.  544. 

(r)  Nefmhurgk  ¥.  Pkkerstqffiff  (a)  Norton  v.  freckerp  1  Atk. 

1  Venu  »9S,  525. 
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having  the  title  first  established  at  Law,  if  there  is  no 
doubt  as  to  the  title  (j:). 

Where  a  person  has  been  ejected  at  Law,  and  the 

other  party  has  been  in  possession  above  twenty  yearsj 

and  no  account  demanded,  or  bill  filed  in  that  time, 

the  Statute  of  Limitations  (j/)  will  bar  an  account  in 

Equity,  as  well  as  an  action  for  the  mesne  profits  at 

Law  }  but  this  statute  does  not  extend  to  a  trust  (js). 

In  all  cases   where  questions  have   arisen  about 

Shares  in  Water-works,  the  parties  have  constantly 

resorted  to  Equity  for  mesne  profits,  though  it  is  a 

legal  Estate,  and  a  corporeal  inheritance  (a). 

'    Under  the  head  of  Account,  it  is,  that  Partnership 

Beatings  form  a  subject  of  equitable  cognizance  (A).  If 

there  be  no  admitted  balance,  a  court  of  Law  cannot 

give  relief  (c).    But  to  have  relief  in  Equity,  the  Part- 

nership  must  not  be  illegal,  as  in  Underwriting,  for 

in  9uch  case  a  bill  for  an  Account  will  not  lie  (d). 

According  to  the  report  of  Forman  v*  H(mfray{e), 
it  has  been  said,  there  is  no  instance  of  a  Partner  being 
allowed  to  pray  for  an  Account  merely,  and  not  for  a 
Dissolution  of  the  Partnership,  for  otherwise,  a  Part- 
ner might  file  a  bill  annually  for  an  account,  and  that 
a  bill,  to  be  sustainable,  must  show  the  Partnership  is 
dissolved,  or  pray  that  it  may  be.   But  in  a  recent  case 

(j:)  Town^^ni  V.  ^«A,  3  Atk.  approTcd  by  Lord  Eldon,  17 

337-  Ves.  336.     See  alio  Chapman 

(y)  ti  Jac.I.  and  Koaps,   3  Bos.  and  Pul. 

(z)  Nevarresnd  Rutton,  Vin.  ^^9-  and  Watson's  Partnership 

Abr.  Tit.  "  Account/'  D.  A.)      ^^J'     „      ,  „      , 

„i   ^  («)  Knowles    v.    Hauffhton, 

\\  o  AtV  oo^.  "  V^-  »^8-  S.  C.  MS.  over- 

V  ^  «,     ,  ^2'  '•"'ing  ^^^^  V.  Brookesy  3  Ves. 

(6)  3  Black.  Comro.  437.  613  ;  and  see  Oitley  r.  Broum, 

(c)  See  what  Lawrence,  Just.  1  Ball  &  Beatty,  360.  'jqy  v. 
says,  in  King  v.  Wkitstable  Campbell^  i  Sch.  &  Lefr.  338. 
Company y  7  Last,  p.  353,  and         (r)  a  Ves.  &  Bea.330. 
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that  doctrine  was  denied  ;  and  it  was  observed,  that 
a  bill  for  an  account  was  the  only  relief  a  Partner  had ; 
and  that  what  was  said  in  Forman  v.  Homfiray  only 
applied  to  the  case  of  an  injunction  (jT;. 

It  has  been  holden,  that  a  Court  of  Equity  has 
Jurisdiction  against  a  Corporation  on  a  Bill  for  an 
Account  of  Profits,  in  the  nature  of  a  Partnership ; 
and  this,  not  only  at  the  instance  of  a  member,  but 
of  a  stranger  (jg). 

A  Society  for  relief  in  sickness,  &c.  by  means  of 
a  Fund  raised  by  Subscription  of  the  Members, 
has  been  considered  as  a  Partnership,  it  having 
no  corporate  character  (A) ;  and  where  it  has  been 
found  that  the  Society  has  existed  upon  principles, 
which,  with  reference  to  the  amount  of  the  number  of 
Subscribers,  and  the  nature  of  the  subscriptions,  made 
the  whole  a  bubble,  the  same  has  been  dissolved, 
each  member  receiving  a  proportion  of  the  sums  sub- 
scribed (i). 

Partners  are  joint-tenants  in  the  stock,  and  all  effects ; 
and  not  only  in  that  particular  stock  in  being  at  the 
time  of  entering  into  the  Partnership,  but  they  con- 
tinue so  throughout,  whatever  changes  may  be  made 
in  the  course  of  trade  Qc) ;  but  Part  Owners  of  a  Ship 
are  considered  only  as  tenants  in  common,  and  not 
joint  tenants  (J). 

(/)  Harrison  v.  Armitage^  3         (t)  BucUey  v.  Cater^  stated 

Madd.  Rep. ;  and  sec  Knowles  17  Ves.  15.   Pearce  v.  Piper, 

▼•  Houghton f  11  Yes.  168.  17  Ves.  l;  and  see  Beaumont 

(g)   17  Ves.  315;  and  see  v.  Meredith,   3  Ves,  &  Bea. 

fiiruier  as  to  this  case,  1  Meriv .  1 80. 

107.    See  also  Attorney  Gene-         (A)  1  Ves,  «4«>  3;  a^d  see 

ral  V.  Governors  of  Foundling  Lysier  v.  Dolland,  1  Ves.  Jun. 

Hospital,  a  Ves.  Jun.  42.  435. 

(h)   Beaumont  y.  Meredith^         {/)  Ex  pane  Young,  2  Ves. 

3  Ves.  6c  Bea.  180,  &Bea.  24s. 
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If  a  person  becomes  by  his  acta  a  Fdrttiery  in  a 
CoUieiy,  for  instance,  in  which  land  is  necessary  to 
carry  on  a  trade,  the  interest  in  a  lease  will  pass  as  an 
incident  to  the  trade,  by  operation  of  Law,  and  is  not 
affected  by  the  Statute  of  Frauds  {m).  Being  thus 
seised  per  my  etper  tout,  where  an  Account  is  to  be 
taken,  each  is  entitled  to  be  allowed  against  the  other 
erery  thing  he  has  advanced  or  brought  in  as  a  part- 
nership transaction,  and  to  charge  the  other  in  that 
Account  with  what  he  has  not  bnmgfat  in,  or  has  taken 
out  more  thim  he  ought ;  and  nothing  is  to  be  con- 
sidered as  his  share  but  his  proportion  of  the  residue 
JA  tbe  balance  of  theAccount  (ti). 

A  Judgment  and  Execution  against  one  partner 
for  his  separate  debt,  does  not  put  the  other  in  a  worse 
conditiofi  i  for  he  must  have  all  the  allowances  made 
him  before  the  Judgment  Creditor  can  hare  the  share 
of  the  other  ap^ied  to  him. 

So,  if  one  partner  dies,  the  debts  and  eSettd  sur- 
vire  ;  but  the  suniror,  unless  it  is  exj»iesriy  provided 
otherwise  (o),  is  considered  in  Equity,  (except  as  to 
the  good-mil  of  the  trade,  which  survives,  and  is  not 
partnership  stock  (jp\)  barely  as  a  trustee  for  the  re- 
presentatives of  the  deceased,  upon  which  footing  the 
Account  would  be  t^en,  and  nothii^  considered  as 
^  the  share  of  the  survivor  till  afterwards  (jq) ;  which  is 

from  the  continuance  oi  the  property  in  the  stock  to 

« 

{m)  Fonterv.  Hnle,  3  Ves.  Cratathay  v.  CMm,  15  Ves. 

6g^^    5Ve8.3o8.  337. 

(n)  fVe^y.  Skip,  1  Ves.  242, 3.  (q)  1  Ves.  243 ;  and  see  ss  to 

(o)  Peace  v.  Chatnherlaine^  this  Croft  v.  Pyke,  3  P.  Wms. 


1  Vcs.  33.  182,  aend     ex  parte  WU- 

Op)    Hammond  y.   Douglas^  liams,  1 1  Yes.  5;  and  ex  parte 

5  Ves.  539.    Farr  y.  Pearce^  Ruffn^  6  Vet.  126,  7.  Annand 

3  Madd.  Rep.  74.    Sed  vid.  ▼.  Hbfffttao</,  2Chan,Cas.  129. 
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the  representative  of  the  deceased  partner,  who  has  a 
q^ific  lien  thereon^  although  the  survivor  afterwards 
dies,  or  becomes  bankrupt.     If  the  surviving  Partner 
carries  on  the  trade  with  the  ca^tal  with  which  the 
Testator  carried  it  on,  the  profits  will  bd<»ig  to  those 
entitled  to  the  personal  estate,  in  pr<^M»tion  to  thdir 
shares  (r).     So,  if  the  partnership  is  diss(dved  by  con- 
sent, or  by  effluxion  of  time  (5),  thi^  determines  not 
the  legal  interest,  which  continues  as  belbre;  nor 
is  the'propert;  in  the  stock  o£  the  partner  so  gomg 
out  divested  thereby  ;  but  he   remains  equally  en- 
titled as  Joint-tenant  with  the  other :  and  in  a  Bill  for 
an  Account,  the  stock  would  be  sulrjected  for  his  satis- 
faction.    As  between  one  partner,  and  the  separate 
creditors  of  the  other,  the  separate  creditors  cannot 
a&ct  the  stock  any  further  than  that  partner  could 
whose  creditors  they  are  (/) ;    and  if  they  proceed 
against  the  p^rtner^p  property,  the  partners  may  file 
a  Bill  to  be  quieted  in  the  possession  of  the  partner- 
ship effects,  and  pray  for  an  Account  of  what  ia  due 
to  the  partner  so  giving  a  security,  and  for  an  injuni>- 
tkm  in  the  mean  time  (u). 

Upon  an  Extent  against  the  Fartner,  the  Crowa 
can  ooly  take  the  separate  ii^rest  of  the  Partner,  and 
that,  UaUe  to  the  partnership  diebts  (a?). 

Courts  of  Law  have  followed  Courts  of  Equity  in 
^ving  execution  against  Partnership  Effects,  but  do 

(r)  HtB  y.  Bumkam^  cited  343  ;  and  see  Young  r.  Keigh' 

Arg.  15  Ve».  «20.  Brawn  v.  fey,  15  Ves.  557. 

Vyier^  cited  lb.  p.  223.  Coj>  («)  Taylor  v.  Fields^  15  V«. 

toitf  T.  Bromet,  cited  lb.  559,  in  note,  and  4  Yes.  Jun. 

W  1  Ves.  243. ;  and  see  ex  396;S.  C.  MS.  amd  see  Barker 

parte  Smith,  5  Ves.  297.  ^-  p™*''  *  ^  Xf*-  ^f 

*         „^  ,  (x)  King  V.   Saundencn^   1 

(0  fV€9t  and  Skip,  1    Ves.     Wight  5a 
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not  appear  to  adhere  to  the  principle,  when  they  sup« 
pose  that  the '  interest  can  be  sold  before  it  has  been 
ascertained  what  is  the  subject  of  sale  and  purchase. 
According  to  the  old  law,  before  Lord  MansfieWs 
time,  the  Sheriff,  under  an  execution  against  Partner- 
ship  eflfects,  took  the  undirided  share  of  the  debtor, 
without  reference  to  the  Partnership  Account ;  but  a 
Court  of  Equity  would  have  set  that  right,  by  taking 
an  account,  and  ascertaining  what  the  Sheriff  ought 
to  have  sold.  The  Courts  of  Law,  however,  have  re- 
peatedly laid  down(y),  that  they  will  sell  the  actual 
iuterest  of  the  Partner,  professing  to  execute  the  equi- 
ties between  the  Parties,  but  forgetting  that  a  Court 
of  Equity  ascertained  previously  what  was  to  be  sold. 
How  could  a  Court  of  Law  ascertain  what  was  the 
interest  to  be  sold,  and  what  the  equities,  depending 
upon  an  Account  of  the  Partners  for  years  {z)  ? 

Where  there  has  been  a  fair  dissolution.of  partner- 
ship between  two ;  and  one  by  agreement  retains  the 
partnership  effects,  and  afterwards  becomes  a  bank- 
rupt, the  joint  creditors  have  no  right  as  against  what 
was  joint  property,  remaining  in  specie  (a) ;  for  by 
the  agreement,  the  joint  became  separate  Estate,  if 
possession  of  the  joint  property  was  given  to  the  one 
Partner  according  to  the  nature  of  the  contract  (b). 

A  partnership,  without  any  agreement  for  continu- 
ance, may  be  dissolved  at  any  time  when  either  party 

(v)  Barkhurst  v.  CUnkard^  119.    Ex  parte  Williams^  11 

1  Snaw,  173.  Eddie  v.  Da  d*  Ves.  3. ;  and  see  ex  parte  FtUr 

stm^  Dougl.  650. ;  and  see  Scott  10  Yes.  347.  Anon.  1 1  January 

▼•  Scholey^  8  East,  467.  1807,  MS.  and  see  1  vol.  Rose^ 

(2)  Per  Lord  Eldon.    See  416 . 

Waters  v.   Tai^,  2   Ves.  &c  _ 

Bea.  301-  <5l  J^    P**^    Hams,    t 

(a)  Ex  parte  Rnffin,  6  Ves.  M«dd.  Rep.  589. 
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thinks  proper,  subject  to  the  proper  Accounts  (c) ;  but 
all  the  subsisting  engagements  must  be  wound  up : 
and  for  that  purpose  they  remain  with  a  joint  interest ; 
but  they  cannot  enter  into  new  engagements.  If  after 
such  dissolution  the  trade  be  carried  on  by  any  of  the 
partners,  such  partners  are  liable  to  account  for  the 
profits  produced  by  such  trading  (d). 

Where  a  partnership  is  so  dissolved,  a  Bill  may  be 
filed  for  an  Account,  and  to  restrain  the  defendant 
firom  executing  securities  in  the  name  of  the  Firm  (e). 

The  Lunacy  of  a  Partner,  who  had  contracted  to  be 
actively  engaged  in  the  partnership,  may,  perhaps, 
warrant  the  dissolution  of  a  partnership,  especially  if 
it  be  pronounced  incurable  (f).  And  if  the  conduct 
of  Partners  has  been  such  as  to  make  it  impossible  to 
carry  on  the  partnership,  tipon  the  terms  upon  which 
it  w:as  entered  into,  the  same  will  be  dissolved  (g)^ 
although  one  Partner  objects  to  the  dissolution  (h). 

A  partnership  for  a  term  of  years  is  dissolved  by 
the  death  of  a  Partner  before  the  term  has  expired  (i). 

On  a  bill  filed  for  an  account  of  partnership  trans- 
,actions,  the  defendant,  it  has  been  held,  may  by  answer 
deny  that  he  is  a  partner,  and  refuse  to  set  forth  a^ 
Account  (A:) ;  but  the  Court  in  such  case  will  direct 
an  issue,  whether  a  partnership  exists  or  not ;  and  if 

(e)Peacocly. Peacock,  i6Ve§.  (e)  2  Vcs.  &  Bea.  199, 

40.57.  W   Baring  v.  Dix,  1  Cox 

{d)  Feathersionhaugh  y.  Fen"  313. 

taici,   17  Ves.  310;   and  see  (t)    Gillespie   t.   HamUion, 

Crawhay  v.  Collins,  15  Ves.  3Madd.  Rep.  251. 

318.  (k)  Marquis  of  Donegal  v. 

(«)  Matter  r.  Kirton,  3  Ves.  Stewart,  3  Ves.  44(J.    Sed  qu. 

75.  whether,  according  to  more  re* 

(T)  See  Waters  r,  Taj/hr^  cent  decision,  the  party  ought 

%  Ves.  &  Bea.  303 ;  and  Sayer  not  to  plead  in  such  oue.  See 

▼.  Bennett,  i  Cox  107.  post,  title,  "  Aiwwer.' 
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the  result  of  the  issue  is,  that  he  is  not  a  pattner,  the 
Bill  is  then  dismissed  (/).  If  s  part-owner  of  a  sUp 
does  not  contribute  his  share  of  the  expense  in  setting 
but  the  Ship,  he  is  not  entitled  to  an  aiceount  of  the 
profits  of  that  voyage  (w?). 

In  a  case  where  there  was  a  Lease  of  a  Coal  Mine 
to  A.  reserving  Rent ;  and  A.  declared  himself  a 
Trustee  for  five  persons,  to  each  a  fifth ;  and  the  five 
partners  entered  upon,  woriced,  and  took  the  profits 
of  the  Mine,  which  afterwards  became  un{at)fitable, 
and  the  Lessee  insolvent ;  it  was,  on  an  appeal,  held, 
that  the  cestuis  que  Trust  were  liable  to  the  payment 
of  the  Rent  (n). 

The  Statute  of  Limitations  is  no  plea  in  bar  to  ah 
open  Account  (o) ;  but  though  length  of  time  forms 
no  bar  to  an  Account,  as  between  merchant  and  mer^ 
chanty  yet  if  dealings  between  them  have  ceased  for 
several  years^  and  one  of  them  dies,  and  the  surviving 
merchant  brings  a  Bill  for  an  Account,  the  Court  will 
not  decree  the  same,  but  leave  the  plaintiEP  to  his 
remedy  at  Law  (jp).  If  all  Accounts  have  ceased  above 
six  years  the  Statute  of  Limitations  is,*  it  seems,  a 
bar  (jq).  The  difierence  between  merchants^  Accounts^ 
and  others,  has  been  said  to  be,  that  as  to  the  former. 


(Z)  Sec  Peacock  v.  Peacock^ 
15  Ves.  53  ;  and  see  Binford  v. 
Dommetty  4  Ves.  756. 

(m)  See  2  Vol.  Life  of  Sir 
Led,  Jenkins^  p.  793. 

(n)  Clavering  v.  Westley,  3 
p.  Wms.  403,  Note  (g). 

(ft)  Scudamore  v.  JVhite^  1 
Vera.  456. 

{p)  Sherman  v.  Sherman,  3 
Vern.  376 ;  and  see  Bridges  v. 
Mitchell,  Gilb.  Eq.  Rep,  325.. 


(g)  Barbery. Barber,  18  Ves. 
386 ;  and  see  Cratoford  ▼.  ZW- 
ddf  cittd  6  Ves.  303.  Sed.  ytde 
what  Lord  Kenyon  says  in  Cat' 
ling  V.  "Skouldingi  6  T.  R.  193. 
See  also  the  subject  considered 
in  Jones  t.  Pengiee,  6  Ves.  580 ; 
and  in  Duff'y.  East  India  Com-' 
ponv,  15  Ves.  198 ;  and  in  8eij. 
Wiuiam's  note  to  Webber  t. 
Ttt;i7,  sSaund.  191. 
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a  continuation  of  Accounts  afterwards  will  prevent 
the  Statute  running  against  the  previous  Accounts, 
but  as  to  others  will  be  a  bar  as  to  all  before 
six  years  (r)  ;  but  it  seems,  a  new  item  in  any 
Account  within  six  years,  takes  the  whole  Account 
out  of  the  Statute  (^). 

Length  of  time  cannot  be  set  up  by  demttrrer^  as 
a  complete  bar  to  an  equitable  demand ;  for  length 
of  time  operates  as  a  bar,  not  proprio  jure,  but  as  a 
£ict  showing  acquiescence ;  and  a  party  cannot  avail 
himself  of  an  inference  from  facts  on  a  demurrer  (t) ; 
but  length  of  time  may  be  urged  with  great  effect  at 
the  hearing  of  the  cause ;  for  it  is  a  rule  founded  on 
principles  of  public  poUcy  (u\  that  parties  shall  not, 
by  neglecting  to  bring  forward  their  demands,  subject 
others  to  insuperable  difficulties :  every  presumption, 
therefore,  that  can  fairly  be  made,  will  be  made 
against  a  stale  demand.  Indeed,  the  very  forbear- 
ance to  make  a  demand  is  considered  as  affording  a 
presumption,  either  that  the  claimant  is  conscious  it 
was  satisfied,  or  intended  to  relinquish  it  (<r).  *^  A 
Court  of  Equity,"  says  Lord  Camden,  "  which  is 
never  active  in  relief  against  conscience  or  public 
convenience,  has  always  refused  its  aid  to  stale  de* 
mands,  where  the  party  has  slejpt  upon  his  right,  and 
acquiesced  for  a  great  length  of  time.     Nothing  can 

(r)    Martin    ▼..   Heathcote,     (3rd  edit.)  he  seems  to  concur, 
Feb.  8th,  1763,  MS.  (u)  See  Herci^  against  Z>fn- 

«6T.R.89.  tcic^ify,  4  Bro.  s68. 
^  ^                  ^  (x)  Ptckenng  v.  Lord  Siam- 

(0  Doferflinf  against  J5raam^,  ford,  2  Ves.  jun.  a8o.  582,  3. 

3  Bro.  C.  C.  633.    In  Hown-  And  see  Doteraine  v.  Brotone, 

don  w.  Lord  Anneslet/^  a  Sch»  3  Bro.  Ch.   C.  p.  633,  and 

Sc  Lcfr.  637,  8,  Lord  Redes-  Higgins  v.   Crawford,  2  Ves. 

lialf  quarrels  with  this  decision;  jun.   572.  Br&inneU  v.  Br(m- 

but  m  the  last  Edition  of  his  ^eU,  2  Bro.  C.  C.  63 ;  and  set 

Trea^se  on  Pleadings,  173,  4,  sturt  r.  McUish,  «  Afk,  610. 
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call  forth  this  Court  into  activity  but  Conscience^ 
good  faith,  and  reasonable  diligence:  where  these 
are  wanting,  the  Court  is  passive  and  does  nothing. 
Laches  and  neglect  are  always  discouraged ;  and 
therefore,  from  the  beginning  of  this  jurisdiction  there 
was  always  a  limitation  to  suits  in  this  Court  (y)«" 

Where,  therefore,  a  party  has  lain  by  for  a  great 
length  of  time,  and  suffered  an  Estate '  to  be  distri- 
>buted,  he  cannot  insist  on  an  Account  (z) ;  but  on 
the  other  hand  there  are  cases  when,  where  parties 
are  not  called  upon  to  refund  what  has  been  applied, 
and  the  Accounts  are  clear,  relief  has  been  given, 
notwithstanding  great  length  of  time  has  elapsed  (a). 
In  one  case,  an  Account  was  directed  after  thirty 
years  acquiescence  (b). 

.  A  release f  if  under  seal,  may  be  pleaded  in  bar  to 
a  Bill  for  an  Account  (c) ;  and  so  may  a  stated  Ac-- 
count  in  writing  (d) ;.  or  it  may  be  insisted  on  by 
ansrcer  (e).  But  a  Receipt  in  full  has  not  been 
admitted  as  conclusive  in  answer  to  a  -  Bill  for  an 
Account  against  a  Steward,  where  suspicious  cir- 
cumstances appeared  on  the  face  of  the  answer  {f). 

(y)  Smith  v.  Clay^  Ambl.  645;  {a)  As  in  Pickering  r.  Lord 

but  see  judgment  more  fully  Stam/ordyaVts.  581.  See  Ai- 

reported,  3  Bro.  C.  C  639,  in  trey's  case,  s  FVeem.  55. 

note,  Uken  from  Lord  Cam-  (j)  /.orrf  Kingslandr.  Lady 

den  s  note  book,  3  Sch.  k  Lefr.  Tyrconnel,  17  Feb.  1734,  Dom. 

631  iond  see  Lacon  y.  Brtggs,  Proc.  Lord   Harcourt's   MS. 

3rAtk.  105,   Hovendon  y,  Zjord  Tables. 

Annesley,  a  Sch.  &  Lefr.  630.  (^^  Mitford's  Pleadings,  floo, 

Rigoy  V.  Macnamarat  MS.  «|io. 

k'l^:^?''?ni?V^^^         (io  Ibid.  208. « Atk.  399. 

4  Bro.  357 ;  and  see  SmUh  v.  «  ^  '  p  r   ito 

Clay,  3  Bro.  C.  C.  p.  539,  m  ^  ^«>.  ^.  ^.  170. 

n.  S.  C.  Ambl.  645,  but  not  so  ,  W    Sumner  t.    'norpe,   a 

ftiU.      Sec  also  Doleraine  v.  ^tk.  1.    Burke  r.  Brawn,   t 

Brawie,  3  Bro.  C   C.  646.  Atk.  399. 

BaskerviOe  v.  Brain,  «4th  Feb.  (/)  MiddlediUh  V.  Sharland, 

i«04,  MS.  S  Ves.  87. 
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A  Release,  not  under  seal,  must  be  pleaded  as  a 
stated  Account  (g).  If  the  Bill  not  only  impeaches 
an  Account,  but  Charges,  the  plaintiff  has  no  counter- 
part, and  the  defendant  pleads  a  stated  Account,  he 
must  annex  it  to  his  Answer  (A).  If  error  or  fraud 
is  charged,  it  must  be  denied  by  the  plea  as  well  as 
by  way  of  answer ;  and  if  neither  error  or  fraud  is 
chained,  the  defendant  must  by  his  plea  aver,  that  the 
stated  Account  is  just  and  true,  to  the  best  of  his 
knowledge  and  belief  (i). 

Every  Release  must  be  founded  on  some  considera- 
tion, otherwise  Fraud  will  be  presumed  (A:).  The 
consideration  of  a  Release  must  be  either  a  valuable 
consideration  then  given,  or  the  adjustment  of  de- 
pending accounts.  In  the  latter  case,  the  fairness  of 
the  accounts  is  of  the  essence  of  the  consideration ; 
and  if  they  are  not  fair,  the  Instrument  founded  on 
such  a  consideration  is  in  itself  void,  and  therefore 
operates  nothing  (/)• 

A  stated  Account,  to  be  good,  and  pleadable  as  such, 
need  not  be  signed  by  the  party ;  for  it  is  not  the 
signing,  but  the  person  to  whom  the  Account  is  sent 
keeping  it  by  him  any  length  of  time  without  making 
any  objection,  which  binds  him,  and  prevents  his 
entering  into  an  open  Account  afterwards  (m).  It  is 
said,  that  among  merchants  it  is  looked  upon  as  an 
allowance  of  an  Account  current,  if  the  merchant  who 

(g)  Gilb.  Ch.  57,  cited,  Re-  70.    Roche  v  Morgdl,  n  Sch. 

deidale  Tr.  PI.  2 1 3 ;  3rd  Edit.  &  Lefr.  728. 

Anon.  3  Atk.  70.  {k)  For.  Rom.  279,  recog- 

...    ,-     ,            „.  nized,  2  Sch.  Sc  Lefr.  728. 

(A)  Hankey  v.  Simpson,    3  (/)  n^kt  v.  MorgeU,  Dom. 

^^^'  303.  Proc.  2  Sch.  &  Lefr.  728. 

(1)  Mitford*s  Pleadings,    p.  (w)    WiUis  v.  Jemegarty  s 

208,  2nd  Edit.     Anon.  3  Atk.     Atk.  252. 
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receives  it  does  not  object  against  it  in  a  second  or  a 
third  post  (n). 

And  with  respect  to  foreign  Merchants^  if  bne 
Merchant  sends  an  Account  current  to  another  in  a 
different  Country,  on  which  a  balance  is  made  due  to 
himself,  and  the  other  keeps  it  by  him  two  years 
without  objection,  the  rule  in  Equity,  and  of  Mer- 
chants, is,  that  it  is  considered  as  a  stated  Account  (o). 

It  is  a  Rule,  that  a  stated  Account  shall  not  be 
unravelled,  and  that  such  Accounts  carry  Interest  (p)  \ 
but  where  a  Fraud  appears  in  a  stated  Account,  the 
whole  will  be  opened,  though  of  a  great  many  years 
standing  {q).  And  though  an  Account  be  settled  by 
Arbitrators,  it  is  not  conclusive  if  any  error  can  be 
shown  in  the  Account  (r).  But  if  a  Bill  be  filed  to 
impeach  a  settled  Account,  specific  Errors  must  be 
shown  {s\  except,  perhaps,  in  the  case  of  an  At- 
torney, where  upon  the  face  of  the  Account  the 
Attorney  admits  that  he  has  not  given  credit,  and 
produced  that  state  of  his  affairs  which  the  Client  was 
entitled  to  have  (/) ;  but  where  the  Accounts  are 
not  required  to  be  set  aside  for  fraud,  but,  letting 

,  them  stand,  it  is  sought  to  surcharge  and  falsify  them, 
it  is  a  fixed  Rule  that  some  error  must  be  charged^ 

'  and  this  though  the  Account  contain  the  usual  wordi 

(n)  2  Vera.  276.  (r)  Tottenson  v.  Peat,  3  Atk. 

(0)   Denton  v.  Shellard,    2  53o- 
Vcs.  239.  (s)  Anon,  a  Freem.  62.  Cham- 

ip)  Duke  of  Marlborough  and  *f  *  v-  GoUlmn,  5  Ves.  837. 

Strong,  8  March  1721.  Dom.  ^^xvson  and  Damon,  1  Atk.  i; 

Proc.    Lord  Harcourt's  MS.  and  see /)r«o  v.  Pcwikr,  1  Sch. 

Tableu  ^  Lefr.  192. 

iq)    Vernon  v.   Vawdreu,   s      ,   (0  Matthews  r.  Waltvyn,  4 
Atk.  119,  Ve$.  125. 
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•*  £rror$  excepted  (u) :"  for  it  is  impossible  for  the 
Defendwlt  to  defend  himself,  if  under  a  general 
charge,  not  specifying  any  error,  the  Plaintiff  may 
come  at  the  hearing  with  the  proof  of  those  errors  of 
which  the  Defendant  has  heard  nothing  (a;).  There 
mu9t  be  error  enough  upon  the  Bill  to  show  there  is 
reason  for  it ;  and  if  the  Plaintiff  proves  some  of  those 
Errors  he  entitles  himself  to  a  Decree  (y). 

Where  a  Bill  was  filed  for  an  Account,  and  a  set- 
tled Account  was  suggested  by  the  Answer,  but  not 
proved,  liberty  was  given  in  the  Decree  to  surcharge 
and  falsify,  if  the  Master  should  find  any  settled 
Account  {z).  When  parties  are  thus  at  liberty  to 
surcharge  and  falsify y  they  are  not  ponfined  to  mere 
errors  qffocty  but  may  take  advantage  of  errors  in 
Law  (a). 

Where  libiferty  is  given  to  surcharge  and  falsify, 
the  onus  probandi  is  always  on  the  party  having  that 
liberty ;  for  the  Court  takes  it  as  a  stated  Account, 
and  establishes  it ;  but  if  any  of  the  Parties  c^  sl^ow 
an  omission  for  which  credit  ought  to  be,  that  is  fi 
surcharge ;  or  if  any  thing  is  inserted  that  is  a  vitoifg 
charge,  he  is  at  liberty  to  show  it,  and  that  is  falsifi- 
cation; but  that  must  be  a  proof  on  his  side;  and 
that  makes  a  great  difference  between  the  general  cases 
of  an  open  Account,  and  where  only  leave  is  given  to 
surcharge  and  falsify,  for  such  must  be  made  ofcit  (6). 

(tt)  3  Bro.  C.  C.  266;  yet  see  (1/)  Ttoogood  v.  Stoanstotti  6 

Provd  V.  CombSy  3  Freera.  183.  Ves.  486. 

(x)  Chambers  v.  Goldvstn^  9  (z)  Kinsman  v.  Barker^  14 

Ves.  266.    Taylor  v.  Haylinj  Ves.  579. 

2  Bro.   C.  C.  310;    and  see  («)  HobeH8\,Kuffini2  Aik» 
Bourke  nndDridgman,  a  Barn.  lis.  S.  C.  Barn.  1159. 

373.    Johnson  against  Curtis^         (b)   Pit  t.  Cholmonddeyy   3 

3  Bro.  C.  C.  'i66,  Ves.  s^- 
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It  has  been  laid  down  as  a  Rule,  to  be  departed 
from  only  on  very  special  circumstances,^  that  a  Man 
standing  in  the  Relations  of  Agent,  Auditor,  Land 
Steward,  and  Manager,  is  bound  to  keep  regular 
Accounts  of  his  transactions  on  behalf  of  his  Em- 
ployer;' not  only  Accounts  of  Payments,  but  Ac- 
counts of  Receipts  (c) ;  and  if  he  has  neglected  to 
keep  regular  Accounts  he  will  not  be  permitted  to 
make  a  demand  for  Work  and  Labour  in  that  cha- 
Tacter,  with  reference  to  which  he  has  kept  no 
Account  (d). 

And  if  an  Agent  or  Bailiff'  has  confounded  his 
Principal's  property  with  his  own,  he  is  chargeable 
for  the  whole,  except  what  he  can  prove  to  be  his 
own* 

Bills  Jbr  Tithes  are,  as  matters  of  Account,  very 
frequent  iti  the  Court  of  Chancery,  but  the  Jurisdic- 
tion of  the  Chancellor  in  Tithe  causes  is  confessedly 
no  part  of  his  proper  and  natural  Jurisdiction  (e)  :  it 
is  not  an  original  Jurisdiction  (y*),  but  was  assumed 
as  incidental  and  collateral  to  an  Aocount  and  Dis- 
covery {g).  It  was  not  till  after  the  Restoration 
that  the  Jurisdiction  of  the  Chancellor,  in  this  re- 
spect, was  completely  established  (A).  In  the  29th 
Charles  II.  Lord  Nottingham  declared  that  the  Court 
of  Chancery  had  cognizance  in  matters  of  Tithe,  as 

• 

(c)  Middleditch  v.  Sharland,  v.  Sharp,  loth  Mky  1721." 
5  Ves.  90,  1.  Dom.  Proc. 

(d)  White  V.  Lady  Lincoln^  (e)  Gwillim's  Tithe  Cases,  p. 
8  Ves.  369,  37 1»  375-    Lupton  790.  ^ 

V.  White,  15  Ves.  43*,     So,  in  (/)  lb.  p.  1086.  7  Bro,  P.  C, 

Lord  Harcourt's  MS.  Tables,  110,  111.  Toml.  Ed. 

it  is  said,  <'  A  Factor  or  Agent  (g)    See  3   Black.    Comm. 

shall  have  no  salary  allowed  437. 

wKere  he  acts  agcunst  the  Inte-  (h)    Vid.  Hargr.  Co.  Litt* 

rest  of  his  Principal,  Maxwell  p.  159*,  #iote  4. 
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»  *  •      

well  as  the  Exchequer,  and  that  the  Plaintiff  had  his 
choice  of  the  Court  (i).  The  Court  of  Exchequer 
is  the  original  and  proper  Jurisdiction  for  Tithes  {k\ 
that  Court  having  for  centuries  taken  conuzance  of 
them ;  the  ground  of  which,  probably,  was,  that  Tithes 
were  considered  as  part  of  the  possessions  of  the  Crown, 
and  therefore  the  Exchequer^  as  a  Court  of  Revenue j 
had  Jurisdiction  respecting  them  (/)•  Lord  Not- 
tingham, however,  seems  to  have  dated  the  origin  of 
the  Exchequer  Jurisdiction  over  Tithes  in  the  reign 
of  Henry  V I II  (m) .  There  is  some  difierence  in  these 
Tithe  cases,  as  to  the  proceedings  in  the  Court  of 
Chancery  and  the  Exchequer.  In  the  Exchequer^ 
an  Account  of  Tythes  is  decreed,  not  for  the  future, 
but  only  up  to  the  time  of  bringing  the  Bill ;  but  in 
the  Court  of  Chancery  the  decree  is  for  an  Account 
up  to  the  thne  of  the  Decree^  as  said  in  some  cases  (n) } 
or  as  Lord  Hardwicke  says,  in  another  case,  *^  down 
even  to  the  time  of  the  Master^ s  Report  (0) ;  or  as 
Baron  Clarke  says,  in  a  third  case,  *'  an  Account  for 
Tithes  may  be  carried  on  as  long  as  the  suit  is  de* 
pending  between  the  Parties  (p).**  It  is  observable 
also,  that  though  the  demand  for  Tithes  be  ever  so 
small  and  inconsiderable,  yet  still  a  Bill  in  Equity  may 
be  filed  for  the  recovery  of  them  (q). 

Where  the  title  to  Tithes  is  clearly  made  out, 
the  Court  of  Chancery,  or  the  Court  of  Exchequer, 

(t)SeeGhrmim'fTitk6Cafef,  (n)  Vid.  a  Atk.  136.    3  P. 

p.  1084.  Wm8.463.   Carldonv. Bright' 

(it)  3  Atk.  247.  xoell. 

(/)  2  Freem.  27.    2  Ch.  Cas.  (0)  3  Atk.  137. 

237.  Gwillmi,  527.  ^)  ^^a  ^^  j^^j      j^^^ 

(m)  Vid.  Har.  Co.Litt.  p.  159. 

11.4,  and  Hard.  236.   i  Freem,  (jO.  4  ^o.  P.  C.   p.  3H- 

303,  there  cited.  Gmllim,  p.  736. 
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4ecreei  9^  Account  ^d  wh^re  4  tno((tc$f  or  real  am- 
portion  is  pleaded,  aqd  supported  by  reasonable  £vi- 
4ence9  it  is  the  practice  to  direct  an  Issue  at  Law 
liefore  they  decree  against  the  Pommqn  Law  right  of 
tl^e  Parson.  The  issue  from  the  Court  of  Ch^cery 
is  tried  in  the  King's  Bench  or  Common  Pleas ;  and 
an  Issue  from  the  Exchequer  is  tried  on  the  Law  side 
of  the  sanfe  Court  (r). 

By  the  37th  Henry  VIII.  ch.  i^,  s.  19  and  20, 
It  is  directed,  "  that  if  any  variance  arise  in  the  city 
for  non-payment  pf  Tithes^  or  if  any  dopbt  arise  upon 
the  division  pf  any  rent,  pr  Tithes,  or  pf  any  assess- 
fuent  thereof,  or  upon  any  other  thing  contained  in 
this  Decree,  upon  complaint  made  by  the  party 
grieved,  the  Mayor,  by  the  advice  pf  counsel,  shall 
call  the  parties  before  him,  and  make  a  final  ei^df  ^th 
posts,  to  be  awarded  by  the  directipn  of  the  M^yor^ 
find  his  assessments  according  to  the  decree ;  bpt  if 
the  M^yor  make  npt  an  pnd  thereof  within  two  mpfiths, 
pr  if  any  pf  the  parties  find  themselves  aggripvpd,  the 
Lord  Chancellor,  upon  ci^plaint  made  to  him  within 
three  months  next  following,  shall  make  m  end  in  th^ 
same  with  costs.''  But  this  particular  Jurisdiction 
thus  created  did  npt  extinguish  the  ancient  Jurisdic- 
tion, it  being  a  Rule,  (h^t  an  Act  pf  Parliaioept 
creating  a  special  Jurisdiction  never  ousts  the  Ju- 
risdiction of  Westminster  Hall,  without  special 
Words  (5). 


(r)  Vid.  Lygon  and  Sirutt,  Si-PauTsr.  Crickdy^Ves.jun. 

3  Anstr.  60 1.  Baker  and  AthiU^  563;  and  vid.  JFarderip  S^c*  of 

a  Anstr.  495,  St.  PauTi  v,  Morris^  9  Vcs, 

(«)Hard.  116, 130.  Kinaston  15$;  and  Antrobus  and  Eat 

and  Millar,  a  Dick.  773 ;  snd  India  Compat^t  1 3  Vei.  9* 


Warden  and  idinor  Caw^u  qf 
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The  right  of  a  Court  of  Equity  to  decree  an  Ao- 
couiit  and  payment  of  Tithes,  at  the  suit  of  a  Person 
claiming  such  Tithes,  must,  as  before  observed,  be 
grounded  on  a  clear,  unquestionable,  legal  right  to 
Tithes  in  the  Plaintiff,  or  in  some  person  in  Trust  for 
him ;  the  right  to  the  Account  being  merely  conse- 
quential to  the  legal. right  to  the  Tithes  (/):  and 
Courts  of  Equity  have  therefore  constantly  made  a 
distinction  between  those  cases  in  which  the  Title  of 
Plaintiff  to  the  Tithes  claimed  is  not  generally  dis« 
puted ;  as,  where  it  is  objected  only  that  the  Lands 
from  which  they  are  claimed  are  exempt,  or  discharged 
from  payment  of  Tithes ;  or,  that  the  Tithes  claimed 
are  not  payable  in  kind,  but  are  to  be  satisfied  in  some 
other  manner,  as  by  payment  of  a  modus,  or  compo- 
sition real ;  and  those  cases,  in  which  the  Title  to  the 
Tithes  claimed  is  denied  to  the  Plaintiff,  and  a  Title 
18  set  up  in  another  Person.  In  the  first  description 
of  cases,  the  Defendant  claiming  the  benefit  of  an 
exemption  or  discharge,  or  of  k  modus,  or  real  compo- 
sition, acknowledges  the  original  Title  of  the  Plaintiff, 
as  alleged  by  him,  but  qualifies  that  Title  either  by 
an  absolute  discharge  from  payment  of  the  Tithes 
demanded,  or  by  a  right  to  satisfy  that  demand  other- 
wise than  by  payment  of  the  Tithes  in  kind.  In  the 
second  description  of  cases,  the  existence  of  that  Title 
to  the  Tithes  in  question,  which  the  Plaintiff  claims, 
U  absolutely  and  totally  denied,  and  it  is  objected, 
that  the  Title  is  in  some  other  Person :  and  in  these 
cases,  if  the  Person  in  whom  the  Title  is  thus  stated, 

(0  Sirutt  V.  Baker,  2  Ves.     Bro. P.C.  110,  ill.  Tomliiwf 
Jun.  638  ;  and  see  Toxcrafi  v.     Edition, 
Farisy  5  Ves.  113a ;  and  see  7 
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has  had  pemaqcy  of  the  Tithes  claiinedy  the  Bill  is  in 
effect  an  Ejectment  Bill,  and  is  to  be  treated  like  other 
Bills  in  Equity,  which  may  be  termed  Ejectment 
Bills,  in  regard  to  which,  the  ordinary  practice  is, 
not  to  make  any  decree  whaterer  except  for  the  pur- 
pose of  assisting  the  Trial  of  the  Title  at  Law,  where 
such  assistance  is  necessary  (u). 

If  a  Rector,  Impropriator,  or  Vicar,  file  a  Bill  for 
Tithes,  they  must  wave  all  penalties  and  forfeitures  (x) 
under  the  Statute  (^),  for  otherwise  the  Defendant 
would  not  be  bound  to  answer ;  but  in  a  Bill  for  the 
single  value  of  Tithes  it  is  not  necessary  expressly  to 
wave  the  treble  value  (^r),  the  praying  of  the  single 
value  being  considered  as  a  waver  of  the  penalties. 
A  waver  in  Equity  is  no  bar  at  Law,  but  only  a 
ground  for  the  interposition  of  a  Court  of  Equity, 
which  would  grant  an  Injunction  against  suing  for  the 
penalty,  as  well  upon  an  implied,  as  upon  an  express, 
waver  (a). 

{u)yid.Cram(msY.Bamards  (y)  s  and  3  Edw,  6. 

7  Bro.  P.  C.  iiOy  111,  Tom-  (2)  WooU.w.  WaUty^  1  Amir. 

lins'g  Edition;  Gwillim's  Tythe  100;  and  see  Bunb.  193. 

Cases,  p.  1470.  (a)  1  Anstr.  100, 

(«)  1  Vern.  6a 
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CHAP.  III. 


FRAUD. 


Until  the  abolition  of  the  Court  of  SUr-Chamber, 
by  Statute,  (16  Car.  I.  c.  10)  the  Chancellor  does  not 
appear  to  have  exercised  any  very  extensive  jurisdic- 
tion in  cases  of  Fraud.  In  that  Court  the  plaintiff 
^  was  not  only  relieved,  but  the  defendant  vrna  punished 
for  his  fraudulent  conduct ;  so  that  recourse  was  ge- 
nerally had  there  in  cases  of  Fraud. 

When  it  is  considered,  what  a  variety  of  transac- 
tions in  Civil  matters  may  be  mixed  up  with  Fraud, 
every  one  of  which  Courts  of  Equity  have  a  power 
of  sifting  to  the  bottom,  through  the  oath  of  the  frau- 
dulent pttrty,  and  of  relieving  against,  some  concep- 
tion may  be  formed  of  the  very  extensive  nature  of 
the  Chancellor's  Jurisdiction  on  that  most  fruitful 
Jiead  of  Equity. 

Before  we  proceed  to  the  consideration  of  cases 
founded  in  actual  Fraud,  it  is  proper  to  state  the 
principles  that  have  been  laid  down  with  a  view  to 
prevent  Fraud.  The  doctrine  on  this  subject  may 
be  classed  under  the  following  heads : 

I.  Purchases  hy  Trustees  and  otIierSy  injiduciary 
situations,  qf  Trust  Property. 

II.  Transactions  between  Attorney  and  Client. 

III.  Sales  or  Agreements  by  ejupectant  Heirs. 

IV.  Gifts  by  Ward  to  Guardian. 
y.  Injunctions. 
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VI.  Bills  of  Peace. 

VII.  Bills  qf  Interpleader. 

VIII.  Bills  of  Certiorari. 

IX.  Bills  to  perpetuate  Testimony. 
X.  Bills  qf  Discovery . 

XI.  Bills  Quia  Timet. 

XII.  Bills  for  the  delivery  up  qf  Deeds^  or  far 
securing  them,  or  the  delivering  up  qf  spiecific 
Chattels. 

XIII.  Bills  to  enforce  Contribution. 

XIV.  Bills  in  Cases  qf  Dower  and  Partition. 

XV.  Bills  to  establish  a  Modus. 

XVI.  Bills  to  marshal  Securities. 

These  Subjects  will  be  considered  in  succession. 


1.  Purchases  by  Trustees  and  others,  in  fiduciary 
situations,  qf  Trust  Property.    , 

With  a  view  to  prevent  Fraud  (a),  a  trustee  is  not 
permitted  to  become  a  purchaser  from  himself,  of  p^it» 
or  the  whole,  of  the  Trust  Estate  (6) ;  nor  can  the 
Solicitor  of  a  Trustee  purchase  the  Trust  Estate  (c). 
ComnUssidners  (rf),  Assignees  (e),  and  Solicitors  (/), 
under  a  Commission  of  Bankruptcy,  whether  bidding 
for  themselves  or  others,  are  within  the  operation  of 

(a)  Lister  v.  Lister^  6  Veg.  (d)  Ex  parte  Hughes^  6  Ves. 

633.  617.      Ex  parte  Morgan,  12 

{b)  Heme  v.  Meeres,  1  Vem.  Ves.  6.    £x  parte  Bennett^  10 

465.      At^liffe  V.  Murray f    a  Ves.  381. 

Ark.  59.      Ex  parte  Benrietty  (^)  Ex  parte  Lacey,  6  Ves. 


10  Ves.  3.    Coles  v.  Trecotkick,     627.      York  BuUdings   Com" 

pany  v.  MackenMk^  8  Bi 
12  Ves.  373.  ^         P.  C.  4a.  Tomlins'g  Edit.    Ex 


9  Ves.  334.    Morse  y.  Royal,     pany  v.  MackeriMk,  8  Browne's 


(c)   Dotones  v.  Grazebrook,  parte  J5mnrt,  10  Ves.  381.    £x 

3  Meriv.  200 ;  and  White  v.  parte  R^noidsy  5  Ves.  707* 

Fussily  before  V.  C  L^ach,  29  (/)  l!x  parte  BenneU,    10 

June  1818.  Ves.  38],  and  see  19  Ves.  372. 
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this  rule,  and  are  not  allowed  to  purchase  tfie  bank- 
rupt's Estate.  So,  too,  a  Carhmitteej  it  seems,  or  the 
Keeper  of  a  Lunatic  {g)  is  not  permitted  to  purchase 
the  Lunatk^s  Estate;  nor  can  an  Executor  pur- 
chase his  Testator's  Effects  (A).  Governors  qf  a 
Oiarityj  for  the  same  reason,  are  not  allowed  to  take 
leases  of  the  Charity  Lands  (J) ;  and  the  rule  is  ap- 
plied  as  between  Principal  and  Steward  (k\  and 
also  to  an  Agent  (I) ;  and  as  it  seems  in  alienations  be- 
tween Mortgagor  and  Mortgagee  (m) ;  but  a  Mortgagee 
may,  under  a  Decree,  or  a  Sale  in  Bankruptcy,  buy 
the  mortgaged  Estate,  and  in  the  latter  case,  come 
in  under  the  Commission  for  the  remainder  of  the 
mortgage  Money  not  raised  by  the  Sale  (n),  pro- 
vided he  has  first  obtained  an  order  for  leave  to  bid 
at  such  Sale  (o).  A  Residuary  Legatee  has  not 
such  an  Interest  as  prevents  his  purchasing  under  a 
Decree  (j>). 

Lord  Hardwicke,  in  Whelpdale  and  Co&kson^ 
determined  that  a  Trustee  could  not  even  buy  at  a 
Sale  by  Auction  {q) ;  and  that  decision  has  been  fol- 
lowed (r). 

(g)  Wright  V.  Proud,  1 3  Ves.  (n)  Anon.  MS.  1816. 

156;                   ^     ^        ,^  (0)  Ex  parte  MflwA,  1  Madd. 

(h)  Burden  v.  Burden^  1  Ves.  Rgp.  148. 

&  Bea  1 70.     HaU  v.  HalleU,  ^^  jj^^  ^  Goodrmt,,  Coop. 
1  i/Ox  1 34. 

(1)  Attorney-General  v.  Lord  ^,  v     -rr              ^        ^ 

Clarendon,  1 7  Ves.  500.  ,    (?)  ^  V^«- 9?  ^^^  ^^  ^^f  S^« 

(k)  Ormond  v.  Hutchinson,  '«  Y"^^  ^^^f  ;°  o  ves.  jun.  682 ; 

13 Ves.  47.  Beaumont  y.Bouit-  ^^\  '"^  ^elts  Supp.  to  Vesey, 

bee,  5  Ves.  485.  7  Ves.  599.  P'  ^• 

(/)  Lowther  v.  Lcnother,  13  (r)  Lister  v.  Lister,  6  Ves. 

Ves.  95.    Watt  ▼.  Gr&oe,  a  Sch.  631.    Sanderson  v.  Walker,  13 

&-  Lefr.  492.     Crcnoe  v.  Bal-  Ves.  602.     In  ex  parte  Ben^ 

lard,  2  Cox  353.  nett,  10  Ves.  393,  Lord  Eldon 

(m)  See  Webb  v*  Borke,  a  is  rq)orted  to  have  said  that 

Sch.  &  Lefr.  673.      Gubbins  Lord  Hardwicke,  in  Whelpdale 

▼.  Creed,  ibid.  9 18.  and   Cookson,    '*  intimated  an 
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The  reason  why  Trastees  are  not  allowed  to  pur* 
chase  the  Trust  Property,  seems  to  be,  because,  from 
their  situation,  and  the  knowledge  it  enables  them  to 
acquire,  they  may  be  induced  to  commit  a  Fraud  upon 
their  Cestui  que  Trust.  Nor  is  it  necessary,  for  the 
purpose  of  invalidating  such  purchases,  to  show,  (as 
was  unnecessarily  (s)  done  in  a  great  case  (/),)  that 
the  Trustee  has  made  an  advantageous  purchase  (u), 
or  that  there  was  Fraud  (s).  Lord  Rossb/n,  it 
seems,  was  of  a  different  opinion (j/) ;  but  according 
to  the  more  recent  cases,  whether  the  Bargain  be 
advantageous  or  not,  the  Sale  is,  in  every  instance, 
.  bad ;  for  if  a  Trustee  can  buy  in  an  honest  case,  he 
may  in  a  case  having^ that  appearance,  but  which, 
from  the  infirmity  of  human  testimony,  may  be  grossly 
otherwise  (z).  So  very  jealous  is  the  Court  of  a 
Trustee  taking  advantage  of  his  situation  to  benefit 
himself,  that  it  has  been  held,  that  a  Trustee  could 
not  even  purchase,  for  his  own  benefit.  Property 
which  the  owner  refused  to  sell  to  the  Cestui  que 
Trust  (a);  nor  could  the  Cestui  que  Trust,  it 
seems^  under  such  circumstances,  insist  on  having  the 
L^e  (b). 


opMon  that  a  Trustee  mighi  («)  Ex  parte  £mn^^,  loVes. 

buy  at  a  Sale  by  Auction :''  but  393* 

in  thig  he  must  have  been  mis-  (x)  Whdpdale  v#  Codhon^  1 

reported,  because  Lord  Hard-  Ves.  9. 

wicke  in  that  case  expressly  (v)  See  10  Ves.  385^  395 ; 

decided  he  could  not,  as   is  and£zparteZr(icfy,6Ve«.  637. 

indeed  observed  by  Lord  Eldon  (z)  Ex  parte  Bennett,  10  Yes. 

in  D&omes  v.  Grazekrook,  3  385.  ' 

Meriy.  207,  8.  (a)  lb.  395;  and  see  Breuiett 

(«)  See  Ex  parte  Lacey,  2  v.  Millettf  7  Bro.  P.  C.  367. 

Bro.  C.  C.  637.  Tomlins's  Edit,  and  Annediy 

(t)    Fox  against  Macreathy  v.  Dixon,  ib.  313; 

f  Bro.  C.  C.  400.  S.  C.  3  Cox  (i>  See  the  case,  1  Sch.  ic 

330.  Lefr.  p.  131. 
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If  on  a  Purchase  by  a  Trustee  it  is  found  to  be 
for  the  benefit  of  an  Infant  Cestui  que  Trust  that 
the  Purchaser  should  be  held  to  his  Purchase,  it  \vill 
not  be  set  aside  (c). 

But  though  the  rule  be  that  a  Trustee  cannot 
purchase  from  himself,  he  is  allowed  to  purchase 
from  his  Cestui  que  Trusty  provided  there  is  a  dis- 
tinct and  clear  contract,  ascertained  to  be  such,  after 
a  jealous  and  scrupulous  examination  of  all  the  cir- 
cumstances, and  there  is  no  Fraud,  no  concealment, 
no  advantage  taken  by  the  Trustee,  of  information 
acquired  by  him  in  the  character  of  Trustee  (rf). 

If  an  Estate  be  vested  in  Trustees  for  Sale  for  the 
benefit  of  an  Infant,  and  the  Trustee  is  desirous  of 
becoming  a  Purchaser,  he  may  file  a  Bill  for  the 
purpose  of  carrying  the  Trust  into  execution,  under 
the  direction  of  the  Court,  and  upon  the  Sale  apply 
to  the  Court  for  leave  to  become  the  Purchaser,  upon 
offering  to  give  more  than  any  other  person  (e). 

It  has  been  held  that  an  Auctioneer  may  buy  pro- 
perty he  is  employed  to  sell  (/*),  but  this  doctrine 
seems  questionable  (^). 

An  Attorney  is  not  permitted  to  purchase  any 
thing  in  litigatioii,    of  which  litigation   he  has  the 


(c)  Sanderson  v.  Walker y  13 
Vca.  603.  Lister  v,  Lister^  6 
Ves.  631. 

{d)  Coles  and  Trecothickj 
()  Ves.  346,  appreved  by  Lord 
Erskine,  in  Morse  and  Roynly 
13  Ve8.  373.  Fox  V.  Macreatht 
3  Bro.  C  C.  400.  S.  C.  3  Cox 
32a  ;  and  see  Saunderson  v. 
Walker y  13  Ves.  601.  Clarice 
r.  SwaiUy  9  Eden,  184.  Ex 
part«    Lacejf,     6     Ves.     625. 


Dotcnes  v.  Grazebrook,  3  M eriv. 
308. 

(e)  CampUellv,  Walker ,  5  Ves. 
681. 

{/)  See  Prestage  v.  Lang' 
Jbrdf  mentioned  3  Wood.  Lect. 
448 » in  note. 

(g)  Lord  Eldon  has  express- 
ed a  strong  opinion  against  the 
validity  of  such  a  Sale.  Anon. 
15.  Jan.  1804.  MS. 


VOL.  I. 
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maiuigeinent(A) ;  and  if  employed  as  agent  to  purchase 
for  another,  he  cannot  buy  for  himself  until  his  oflS^ce 
of  attorney  is  ended  (i).  In  all  these  cases  the  Fro^ 
perty  is  again  put  up  to  Sale  at  the  ri$k  of  the  P^'sons 
who  have  improperly  purchased  it  (Ar). 

Ladies  will  have  effect  in  the  cases  we  have  been 
treating  upon ;  for  if  a  Trustee  has  bought  the  Trust 
Estate,  and  remains  in  possession  a  length  of  time 
as  absolute  owner,  without  impeachment  of  his  pur- 
chase^  the  Laches  of  the  Cestiu  que  Trust  will 
materially  affect  his  Title  to  relief  (/)•  Where  se- 
veral Trustees  have  purchased  the  Trust  Estate,  and 
a  Bill  is  filed  to  set  such  Sale  aside,  all  the  Trustees, 
or  their  representatives,  must  be  Parties,  because  they 
are  liable  to  costs  (771). 

II.  Transactions  between  Attomies  and  Clients. 

From  many  cases  it  appears  that  Attomies  are 
not  allowed  to  deal  with  their  Clients  ^upon  exactly 
the  same  terms  upon  which  men  at  large  may  deal 
with  each  other  (n).  Transactions  liable  to  no  ob- 
jection  as  between  Man  and  Mui,  have,  when  be- 
tween Attorney  and  Client,  been  overturned,  on 
account  of  the  danger  from  the  influence  of  Attomies 
or  Counsel  over  Clients  while  having  the  care  of 
their  Property ;  and  whatever  mischief  may  arise  in 

(A)  Hall  V.  Hallett  1  Cox  &    Lefr.    672.       Camphett  t. 

134.  FFflfter,  5  Ves.  678.   IVhichc&U 

(1)  Smith  V.  Midday  &  others,  v.  Laxjureiice^  3  Ves,  740 ;  but 

15  Dec.  1804,  MS.    and  s^  mq  Attorney  General  y,  Dudley ^ 

Reg*  Book.  Aim.  1804,  Lib.  B.  Coop.  146. 
fol.  1894.  (m)  White  v.  Fussell^  before 

{k)  Lister  v.  Lister^  6  Ves.  V.  C.  Leach,  29  June  1818. 
633.  (w)    Newman   v.  Payne,     %^ 

\l)  Webb  V.  Rorke,   2  Sch.  Ves.  Jun.  201.  . 
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particular  cases,  tbe  Law,  with  the  view  of  preventing 
public  mischief,  says  they  shall  take  no  benefit  de- 
rived under  such  circumstances.  If  the  Relation  has 
completely  ceased,  if  the  influence  can  be  rationally 
supposed  also  to  cease,  a  Client  may  be  generous  to 
his  Attorney  or  Counsel  as  to  any  other  Person  (o). 

It  is  different  where  the  Attorney  is  also  a  Rela- 
tion of  the  Client ;  and  the  Client,  from  motives 
foreign  to  his  character  of  Attorney,  and  from  a  view 
to  prefer  him  to  other  Relations,  makes  a  conveyance 
to  the  Attorney,  for  in  such  case  it  will  be  sup*- 
ported  (^). 

A  Client  may  make  a  voluntary  gift  to  his  Attorney 
or  Agent  {q\  and  if  unaffected  by  fraud,  misrepre- 
sentation, or  circumvention,  it  cannot  be  set  aside  (r) ; 
but  in  such  cases,  third  persons  ought,  from  motives 
of  delicacy  and  prudence,  to  be  called  in ;  for  if  not, 
a  suspicion  attaches  upon  the  transaction,  Ymd  so  much 
•ao,  that  a  court  of  Equity  will  always  give  a  party  his 
costs,  where  such  a  transaction  is  inquired  into  by 
proceedings  in  Equity  (^). 

An  Attorney  may  purchase  of  his  Client,  but  in 
such  case  the  Attorney,  to  support  his  purchase,  must 
be  able  to  show  that  he  paid  the  full  amount  he  could 
have  obtained  from  any  other  person  (/).     The  same 


(o)  Wdls  and  Middleton,  i 
Cox  112;  and  on  Appeal, 
4  Bro.  P.  C.  36,  245.  lV(H)d  v. 
DoteneSf  18  Ves.  137.  Oldham 
▼.  Hand,  2  Ves.  259 ;  and  see 
Bellew  V.  RusseU,  1  Hall  & 
Beatty,  104;  and  see  what  is 
said  by  Lord  Erskine  in  Wright 
T.  Proud,  13  Ves.  138. 

(p)  Bellem  v.  Rjissett,  ibid. 

(y)  Vid.  Walmesley  v.  Booth, 
2Atk.  30 


(r)  See   Cray  v.  Mansfield, 

1  Ves.  379.  Oldham  v.  Hand, 

2  Ves.  259.  549. 

(s)  Harris  v.  Trecmenhere, 
.13  Ves.  p.  40,  S.  C.  MS.  and 
see  Huguenin  and  Basely,  14 
Ves.  300;  Gibson  v.  Jeyes, 
6  Ves.  377. 

(/)   Harris  v.   Treemenhere, 
15  Ver.  p.  42.  S.  C.  MS. 

I   2 


Il6  EQUITY  JURISDICTION^-. 

Rule  prevails,   in  a   Sale  by   an    Attorney  to   hi$ 
Client  (tt).  . 

A  Grant  of  Land  by  a  Client  to  his  Attorney, 
pending  a  Suit  for  the  Recovery  of  it,  is  forbidden 
by  the  common  Law  (x)  and  by  several  Statutes  (y). 
So,  in  Equity,  if  an  Attorney  pendente  lite^  or  whilst 
he  is  doing  business  for  his  Client,  prevails  upon  him 
to  give  a  Security,  or  to  agree  to  ^n  exorbitant  reward, 
the  Court  will  interfere  {£) ;  for  no  Attorney  can 
take  any  thing  for  his  own  benefit  pending  the  suity 
save  his  demand  (a).  As  a  Guardian  cannot  take 
any  thing  from  his  Ward  pending  the  Guardianship, 
or  at  the  close  of  it,  or  at  any  period,  until  his  in- 
fluence has  ceased  to  exist ;  so  the  obligation  upon 
an  Attorney  to  refrain  from  taking  an  extraordinary 
benefit  is  at  least  as  strong  (6) :  nor  will  a  subsequent 
act  be  considered  as  a  confirmation  of  the  transaction, 
unless  it  be  separate  and  detached,  and  not  done  under 
the  force,  pressure  and  influence  of  the  former  trans- 
action  (c). 

In  a  case  where  a  Client  had  given  an  Attorney 
^  Bond  or  Mortgage  to  secure  the  payment  of  what 


(u)  Gibson  and  Jei^es,  6  Ves. 
278. 

(j)  Culpa  esi  se  immiscere 
rei  ad  se  non  perdnenti,  and 
pendente  lite  mhil  innovetur, 
*2  Inst.  208. 

(1/)  See  Westm.  1.  c.  35. 
Westm.  2.  c.  29 ;  and  28  Edw. 
I.  c.  II,  "  These  Statutes," 
(says  Lord  Clare  in  Kennet  ▼. 
Broime^  3  Ridgw.  Pari.   Cas; 

4P9» )  v^^  niuch  to  the  injuir 
of  Society,  have  fallen  so  much 
into  disuse,  that  I  believe  in 
the  memory  of  man,  there  has 
not  been  an  instance  in  which 


they  have  been  executed  ac- 
cording to  the  Letter.  In  my 
judgment,  their  disuse  hat  bee^ 
essentially  injurious  to  Society, 
and  I  should  wish  to  see  some 
public  examples  of  Men  pro- 
secuted to  justice  for  breacn  of 
these  most  salutary  Laws." 

(z)  Saunderson  v.  Glass,  9 
Atk,  298. 

(a)  Wood  and  Downes,  18 
Yes.  120.  Wells  and Middteton^ 
4  Bro.  P.  C.  2G.  245. 

ib)  18  Ves,  127, 

(c)  Ibid.  128;  and  see  2  Sell* 
Jt  Lefr.  474. 
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was  charged  to  be  due  to  him  on  account  of  a  Law^ 
Suit,  the  Court  relieved  the  Client,  and  ordered  the 
Bill  to  be  taxed  ;  on  the  ground  of  the  great  power 
and  influence  that  an  Attorney  has  over  his  Client  (d)* 
There  are  cases  where  under  the  circumstances  the 
Court  has  ordered  the  taxation  of  an  Attorney's  Bill 
after  eight  (e),  seventeen  (f\  and  twenty-one  years, 
and  an  actual  Security  given ;  and  even  after  a  se- 
curity given  and  payment  {g\  if  the  Client  can 
point  out  in  the  Bill  gross  errors  and  charges 
amounting  to  imposition  and  fraud,  he  will  be  re- 
lieved (A).  The  Rule,  however,  must  not,  for  the 
sake  of  Clients,  be  carried  too  far,  and  so  as  to  pre- 
vent professiocOftl  Gentlemen  undertaking  and  carry- 
ing on  long  and  expensive  suits.  Every  case,  there- 
jbre,  is  considered  upon  its  own  circumstances,. and  a 
temperate  and  just  consideration  applied  to  each 
case  (i);  and  where  nothing  appears  but  a  trifling 
inaccuracy,  the  court  will  not  set  aside  a  security 
though  given  by  the  Client  while  the  business  was 
depending  (A:). 

III.  Sales  by  expectant  Heirs. 

Sales  by  expectant  Heirs  are,  with  a  view  to  pre- 
vent Fraud,  considered  in  a  different  light  from  Sales 
by  other  persons.     The  Heir  of  a  Family  dealing  for 

id)  Walmesley  v.  Booih^  2.  {/)    Drapers    Company    v. 

Atk.  30;  approved  in  Plender^  Davisy  2  Atk.  295. 

pleath  V.  Prazer,  3  Ves.  and  (g)  See  Cook  v.  Seitree,   i 

Bea*  176.  See  alio  Kewman  v.  Ves.  &  Bea.  127. 

Payney  a  Ves.  Jiin.  199.  S.  C.  (A)  Cooke  v.  Setree,  1  Ves. 

4  Bro.  C.  C.  350;  and  Lewis  &  Bea.  127;   and  see  Lang' 

and  Morgan^  3  Anstr.  769.  aaffjs  v.  Taylor^  14  Ves.  262. 

(e)    Aubrey   v.    Popkin,    1  (/)  Ibid. 

Dick.  403.  *  {k)  Ibid,  p.  ia6,  &c* 
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an  Expectancy  in  that  Family,  is  distinguished  front 
ordinary  cases ;  and  an  unconscionable  bargain  mad^ 
with  him  is  looked  upon  as  oppressive,  and  ^r* 
nicious  in  principle,  and  therefore  to  be  repressed. 
In  cases,  therefore,  of  this  description,  as  in  cases  of 
Mandage-Brokage  Bonds,  Fraud  is  not  so  much  the 
ground  of  relief  as  the  example  and  pernicious  con- 
sequences (/) ;  and  the  Court  relieves  upon  general 
principlea  of  mischief  to  the  Public,  without  requir- 
ing particukr  evidence  of  actual  imposition  (m)  ; 
Lord  Nottingham  seems^  in  one  such  case,  to  have 
denied  relief  j  but' Xor^  Jejfferies,  on  a  rehearing, 
reversed  his  decision  (n) :  and  his  decree  being  consi- 
dered as  just,  and  discouraging  a  growing  practice  of 
"  devouring  an  heir,*'  to  use  Lord  Cowper^s  expres- 
sion,  no  attempt  was  made  in  Parliament  ta  reverse 
it  (o).  In  another  case,  however.  Lord  Nottingham 
seems  to  have  agreed  with  the  doctrine  of  Lard  Jef- 
Jeries  (jp).  On  these  principles,  where  a  Son,  ^Ao 
after  his  Father's  death  was  a  remainder-'man  ia 
Tail,  sold  his  remainder  at  an  under  rate,  it  w$m 
set  aside  {q).  An  expectancy  may  be  sold,  provided 
it  is  fairly  sold  (r) ;   but  the  Court,  in  favour  of 


(/)  Gto^ne  ▼.  Heatotif  i 
Bro.  C.  C.  lo;  and  see  Brook 
V.  Gidl^f  2  Atk.  35.  Barnard 
diston  V.  Lingood,  3  Atk.  135. 
CoUy.  Gibbonsy  3  P.  Wms.  293. 
BaconV  Tracts,  278-9. 

(in)  Walmesley  t.  Booihf 
3  Atk.  289  29. 

(n)  Bemey  ▼.  PUtf  2  Vera. 

(0)  TwideUmY.GriffiA.x'P. 
Wmt.  31 1>  31.2. 

{p)  Nott  V.  Hill,  1  Vera. 
168.  S.  C.  2  Chan  Cai.  120, 


dismissed  on  a  re-hearing  bj 
Lord  Keeper  North;  bat  Lord^ 
Nottingham's  decree  aflrmed 
on  a  rdiearing  by  Lord  Jeffe- 
ries,  2  Vera.  27.  See  Day 
▼.  N^ewnan,  2  Gox  80,  whel-e 
the  odd  fate  of  this  case  ia 
statedv 

(f)  Ttoidftottv^.  Grifitky  1  ¥. 
Wms.  310 ;  and  see  IVneman 
V.  Beuke^  2  Vera.  121-,  ^H^re 
a  Nephew,  near  for^  years 
old,  was  the  remainder*man. 

(r)  Nott  V.  HiU,  I  Vera.  1(57. 
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jrouiig.  Heirs,  says,  the  Vendee  shall  show  that  the 
Bargain  was  a  fair  one  (5).  With  respect  to  the  term 
young  HeirSf  %o  frequent  in  eases  of  this  description, 
Xorrf  Eidon  observed,  "  I  have  found  it  difficult  to 
say  what  is  the  age  when  a  man  shall  cease  to  be  pro- 
tected by  the  policy  of  the  Court,  as  to  dealing  with 
Expectancies.  Why  protect  a  person  of  twenty-three, 
and  not  a  person  of  twenty-five,  or  more,  if  the  cir- 
cumstances of  distress  are  such  as  to  enfeeble  the 
mind  of  the  person  who  deals  ?  If  a  person  is  in 
distress,  and  has  dealt  for  his  Expectancy,  and  paid 
two  for  one,  and  no  confirmation,  the  Authorities 
show  the  Court  has  always  interfered,  and  sifted  the 
transaction  (/)." 

Wherever,  in  these  cases,  the  bargain  is  set  aside, 
though  for  fraud,  the  Defendant  must  pay  what  was 
really  lent,  and  in  some  curses  Interest  has  been  given 
(n),  in  others  it  has  not  (.r). 

Inadequacy  of  Consideration  between  Persons 
who  ^nd  upon  a  precisely  equal  footing,  is  in 
Courts  of  Equity  of  no  account,  unless  from  its 
grossness  it  is  of  itself  evidence  of  Fraud ;  but  in 
regard  to  expectant  Heirs j  (or  as  it  seems,  any  one 
dealing  with  another  for  an  expectancy)  any  thing 
that  can  substantially  be  considered  as  Inadequacy  is 
a  ground  for  setting  aiside  the  contract  (y) ;  and  in 

S.   C.    3    Chan.    Rep,    120.  (v)  Asini  Ch.  276. 

Barney    ▼     Beake,    lb.    136.  (^)    As    in   Bill  v.    Price, 

Battuv.  Lloyd,  i  Vera.  141 .  ^  Vera.  467. 

(#)  See  what  is  said  m  Coles  /    v   «        ?         r^             /? 

and    Treeothick,  9  Ves.  246.  (y)  ^^^^^£,*  J-  f^»5   1^ 

and  in  Evans  aid   Cheshire,  Ves.  51^-    Gotvland  and  De 

l^^g  Fanoy  1 7  Ves.  20.     In  this  laU 

(0  Evans  v.  Cheshire,  1803,  ^'  ^^^  ^^f.  ^^^*^^  ^^^  ^f '5 
MS.  and  see  DarUy  v.  SiL  ^^  ^*^  '"  ^«^.^  ^^  ^'^  ''^^  ^ 
gletfm,  1  Wight.  «5.  expectant  Heir, 
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such  case  ihe  Conreyance  is  set  aside  on  payment  6f 
Principal,  Interest,  and  Costs,  the  defendant  being 
considered  as  a  Mortgagee  (is). 

The  tendency  of  these  determinations  to  render  all 
Bargains  with  expectant  Heirs  very  insecure,  if  not 
impracticable,  seems  not  to  have  been  considered  as 
operating  to  prevent  its  adoption  and  establishment ; 
but,  on  the  contrary,  some  Judges  have  avowed  that 
probable  consequence,  as  being  to  them  a  recom- 
mendation of  the  Doctrine  (u).  ^ 

In  most  of  these  cases,  deceit  and  illusion  on  third 
persons,  not  parties,  ndr  privy  to  the  fraudulent 
Agreement,  have  concurred ;  the  Father,  Ancestor, 
or  Relation,  from  whom  was  the  expectation  of  the 
Estate,  has  been  kept  in  the  dark,  and  the  Heir  or 
Expectant  has  been  kept  from  disclosing  his  circum- 
stances, and  resorting  to  them  for  advice  which  might 
have  tended  ta  his  relief  and  reformation.  This 
misleads  the  Ancestor,  who  has  been  seduced  to 
leave  his  Estate,  not  to  his  Heir  or  Family,  but  to 
a  set  of  artful  persons  who  have  divided  the  sp(Hl 
beforehand  (6). 

If,  however,  a  Reversionary  Interest  be  sold  by 
Auction,  the  Purchaser  is  not  bound  to  show  that  he 
has  given  the  full  value  (c). 

It  has  also  been  determined  that,  if  Tradesmen,  on 
various  occasions,  impose  upon  an  expectant  Heir,  by 
selling  at  extravagant  prices,  ^a  Court  of  Equity  will 
relieve ;  but  it  might  be  otherwise  if  there  were  only 

(z)  See    Gcnoland  and   Be         (fi)  Chesterfield  and  Janssen, 

Tanay    17    Ves.  23.     Bowes  2  Ves.  157. 
V.  Heam^  3  Ves.  &  Bea.  117. 

(a)  Peacock  r.  Evans,  16  Ves.  _,  i^)  ^^^%  v.  Nash,  3  Madd. 

514,  g\s,  Rep.  232. 
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a  single  instance  of  a  purchase  (d).  In  some  of  the 
cases,  a  distinction  has  been  taken  where  the  Heir 
has  no  maintenance  from  his  Father,  and  is  turned 
out  upon  unreasonable  displeasure  taken  by  the  Fa- 
ther ;  in  which  case,  if  the  Bargain  is  not  excessively 
beyond  the  proportion  of  insurances  for  such  risks, 
auch  Bargain  is  allowed  to  stand,  because  it  is  not  to 
supply  the  luxury  and  prodigality  of  the  Heir,  but 
to  keep  him  from  starving ;  and  since  the  seller 
would  have  lost  his  money  in  case  the  Heir  had  died 
during  the  life  of  the  Father,  he  ought  to  have  a 
proportionable  benefit  for  such  hazard  (e).  The 
Court  in  relieving  an  Heir  does  not  consider  whe- 
ther the  Estate  in  expectancy  comes  to  him  as  heir 
to  his  father,  and  by  descent,  or  from  any  other  rela- 
tion ;  but  the  rule  which  directs  in  such  case  is  the 
necessity  that  young  Heirs  are  in,  for  the  most  part, 
which  naturally  lays  them  open  to  impositions  of  this 
kind.  Where  an  extravagant  price  is  charged  for 
goods  sold,  and  a  mortgage  is  taken  to  secure  it,  the 
Heir  may  be  relieved  so  far  as  it  stands  as  a  security 
for  the  unjust  gain ;  but  after  it  is  determined  upon 
a  quantum  meruit,  what  was  the  real  worth  of  the 
goods,  the  mortgage  will  still  be  binding  upon  the 
Heir  for  so  much  as  is  found  by  the  verdict  (^f). 

A  Post  Obit  given  by  an  Expectant  Heir  has 
been  held  bad(^);  and  certainly,  he  who  takes  a 

(if)  See  BiUv.  Price,  i  Vera.  HiU,  2  Ch.  Cas.  120,-  Barnet/ 

467.       Lampluffk    ▼.    Smithf  and  Blake,  ib.  136;  and  see 

<  Vera.  77.    Wniltey  v.  Price,  1  Bro.  C.  C.  10. 

3  Vem.  78.   Brooke  v.  Galley,  {/)   Freeman  v.  Bishop,   a 

1  Atk.  35.  Freeman  v.  Bishop,  Ati.   39.  S.  C.  Barnard   15, 

9  Atk.  39.  S.  C.  in  Grounds  and  in   Grounds  and   Rudi^ 

and  Rudiments,  he,  p.  378,  9.  ments,  &c.  p.  278, 9. 

(r)  Sir  Robert  Jason*n  case,  (g)  Vamee's  case,  a  Freem. 

Lex    Prsetoria,  MS.  A^o^and  63. 
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been .  great  trouble,  and  the  Guardian  has-  acted 
fairly  and  honestly  j  but  Courts  of  Equity  have  esta^ 
blished  it  from  a  persuasion  of  its  utility,  and  on  ne- 
cessity, and  on  the  principle,  that  it  is  a  debt  of  huma* 
nity  that  one  Man  owes  to  another,  as  every  Man  is 
liable  to  be  in  the  same  circumstances  (u).  If,  how* 
ever,  the  Ward,  or  Cestui  que  trust,  comes  of  age,  and 
after  actually  being  put  into  possession  of  his  Estate, 
thinks  fit,  when  stii  juris  and  at  Liberty,  to  make  a 
reasonable  grant,  by  way  of  reward  for  care  and  trou- 
ble, and  does  this  with  his  eyes  open,  Courts  of 
Equity  will  not  set  such  gift  aside ;  but  the  Court 
will  not  permit  a  gift  at  the  very  time  of  accounting 
and  delivering  up  the  Estate^  making  that  the  terms 
of  doing  their  duty  (a:). 

.  Conveyances  of  this  description  have  been  set  aside 
not  only  by  the  Ward  himself,  but  his  Representa^ 
tives  (y),  and  after  great  length  of  time  (z).  On 
these  principles,  where  a  Gift  of  Stock  was  made  by 
a  Ward  to  his  Guardian,  immediately  upon  his  com-^ 
i^g  <if  ^g^f  a^d  before  his  Guardian  had  delivered 
over  every  thing  to  his  Ward,  the  Deed  of  Gift  was 
decreed  to  be  delivered  up  to  be  cancelled.  The 
Guardian  insisted  that  the  Gift  to  him  was  as  a 
Reward  for  his  trouble  as  Guardian,  but  this  Defence 
was  not  admitted  (a)« 

(tt)  //y&on  V.  i/y&on,  2  Vcs.      127.     Smith  v.   Mo(me,  MS. 
P*  549*  Dawson  y.  Massey^  1  Ball  & 

(x)  See  Ibid.  p.  549.   Cray     Beatty,  a  19, 

I^ct.  in  Appendix,  p.  1 8 ;  and  T*)  ^oich  v.  Haich,  9  Vea. 

see  what  is  said  in  Wright  and  «92.  S.  C.  1  Smith's  Rep.  3a6. 

Proud,  13  Ves.  138,  and  in  (a)  Pierce  r.   Waring,   cit. 

Wood  and  Donmesy   18  Yes,  >  Ves.  547, 549. 
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So,  where  a  Husband  before  his  Marriage  cove- 
nanted to  release  his  Wife's  Guardian  of  all  accounts  $ 
this  was  held  not  to  be  binding,  and  was  said  to 
resemble  a  Marriage-Brokage  Agreement  (Jb). 

In  like  manner,  a  voluntary  Grant  of  an  Annuity 
by  a  Ward,  a  year  after  he  was  of  Age,  to  his  Guar- 
dian, at  the  time  when  the  Guardian  pretended  to 
come  to  an  Account  and  deliver  up  the  Estate  to  the 
Plaintiff,  was  set  aside  (c). 

A  Guardian  has  not  been  allowed  to  purchase  an 
encumbrance  on  the  Estate  of  his  Ward  {d). 

• 

V.     Injunctions. 

Injunctions  are,  in  general,  granted  to  prevent 
Fraudf  or  Injustice^  and  may  therefore  be  classed 
under  this  head  of  Equity. 

The  Jurisdiction  of  the  Court  as  to  Injunctions, 
has  been  considered  as  a  most  useful  one }  without 
which,  the  benefit  of  an  Equity  against  proceedings 
at  Law  could  not  be  had ;  but  as  they  may  be  em- 
ployed to  delay  the  obtaining  justice  at  Law,  it  has 
been  thought  the  duty  of  the  Court  to  prevent,  as 
much  as  possible,  the  abuse  of  that  Jurisdiction  (e). 

All  Injunctions  are  discretionary,  and  granted 
upon  the  circumstances  of  the  Case  (^ ).  Of  late 
years  they  have  been  allowed  much  more  liberally 
than  formerly  {g). 

(6)  Duke  of  Hamilton  Sc  Ux  2  Ves.  2o.     See  what  Lord 

V,  Lord  Mohun,  1   P.  Wins.  Bacon  says  of  delays   occa« 

118.  sioned  by  Injunctions.   [4  vol. 

(<c)  Helton  V.  Helton,  2  Ves.  Bacon's  Works,  333,  fol.  edit, 

547.  (J^)  Potter  against  Chapman^ 

(d  ) ,  Hefdey  v. ,  2  Cha.  Ambl.  99. 

Cas.  245,  (^)   Hanson  v.  Gardener ^  7 

( e)  Trovers  v.  Lord  Stafford^  Ves.  307. 
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An  Itgunctioni  hoirever,  twa  only  be  obtained 
Ii0uii8t  ft  Party  to  tb€  Suit  (JC) ;  and  in  the  ordinary 
•case  of  an  Injunction  afta*  a  Decree,  in  the  absence 
of  a  Creditor,  no  one  appearing  for  him  as  Counsel, 
which  might  make  a  difference,  it  seems,  he  jcould 
not  be  proceeded  against  for  a  breadi  of  the  Injuno- 
(tion  (i). 

An  If^unction  is  a  proJubitory  TVrit,  spectaJb/ 
prayed  for,  by  a  Bill,  in  which  the  Plaintiff's  Title « 
u  set  forth  (A:),  restraining  a  Person  from  committing 
or  doing,  an  act,  (other  than  criminal  acts  (/,) 
which  appears  to  be  against  Equity  or  Conscience  (m). 
The  Chancellor's  order  "upon  a  Petition  in  Bankruptey 
operates  as  effectually  as  a  Writ  of  Injunction  upon  a 
.BUI  filed  (n).  It  may  be  obtained  at  various  stages 
of  a  Suit,  according  to  the  circumstances  of  the  case. 

If  the  Injunction  be  wanted  to  stay  waste j  or  other 
Ii^uries  of  an  equally  tsrgent  nature,  upon  the  filing 
of  the  BiU,  and  an  Affidavit,  (the  Affidavit  even  of  a 
party  convicted  of  perjury  is,  it  seems,  sufficient  £or 
this  puxpose  (0),  verifying  the  urgency  and  necessity 
of  the  Case,  the  Court  will,  on  Motion  made  be/bre 
the  service  qfihe  Suhpcma^  and  without  Notice  to  the 
ofiposite  Party  (p),  or  if  in  the  Vacation^  or  between 

(h)  Datoson  v*  PrincepSf  s  any  Writ  which  is  mandatory 

Anstr.  521.  Gadd  y,  JVorrall,  and  not  remedial,  th^  Defend- 

i^*  555'  ant  may  demur.     [Forr.  38. 

(f)  Iveson  V.  Harris^  7  Ves,  a  Ves.  398.] 
257i  8.  (w)  Bacon*s  Abr.  §48. 

(k)  Mitf:  Heading,  p.  124.  (n)  1  Christian's  Bank  JLaw, 

(OSee  6Mod.  10.  If,  there-  p.  297,     Saxtan  r.  DaWt   1 

toret  a  Bill  is  brousht  for  relief  Rgse  79. 
q^amst  a  proceeding  at  Law         (0)  See  Btmyr  v.  M*  Evojff 

upon  a  Grimtnal  prosecution,  as  1  Ball  &  Beatty,  5164,  5. 
an  In^tf  tment,  or  Information,         (p)  An   Injunction  against 

or  a  Mandatory  Writ,  as  a  Writ  waste  will  be  granted,  though 

c^f  Prohibition,  a  Mandamus,  or  the  defendant  appear  the  day 
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the  Seftlfl,  on  a  PeHUon  aud  Affidavit,  aod  Ceitifieate 
of  the  Bill  filed  (ff\  grant  aoi  Injunction  ixmnediatdy, 
to  continue  till  the  defendant  has  put  in  his  answer, 
or  the  Court  shall  make  some  further  Order  coneem- 
ii^  it*  When  the  Answer  comes  in,  the  Defendant 
may  move  to  dissolve  the  Injunction,  and  the  Court 
will  on  such  Motion  order  the  Injunction  to  stand 
dissolved  at  a  short  day  fixed  by  the  Court,  unless 
capse  is  shown  to  the  contrary,  and  whether  it  shall 
then  be  dissolved  or  continued  till  the  hearing  of  the 
icause  is  on  such  day  determined  by  the  Court,  upon 
.Arguments  drawn  from  considering  the  Answer  and 
Affidavit  together ;  or  if  no  cause  is  shown,  thai,  upon 
Motion,  and  an  Affidavit  of  the  due  service  of  th/e 
Order,  the  order  for  dissolving  the  Injunction  will  be, 
Hiade  absolute ;  but  these  are  matters  of  Practice,  and 
will  be  more  fully  considered,  when  we  come  to  treat 
•of  the  Practice  of  the  Court. 

An  Injunetion  is,  under  circumstances,  proper,  and 
may  be  obtained,  in  the  following  cases  : — I.  To  skQf 
'  j9po€4edings  in  other  Courts,  as  in  the  Ea:chequer,^ 
the  Spiritual  Court,  or  Court  qf  Admiralty,  or  to  stay 
proceedings  in  a  Court  qf  Law,  II.  To  restrain 
the  Infringement  of  Patetits ;  III.  To  stay  waste ; 
IV.  To  restrain  the  Sale  qf  Books,  Printed  Music,  or 
Prints ;  V.  To  restrain  the  Negotiation  of  Bills 
of  Exchange,  Notes,  8^.  or  the  Transfer  of  Stock  ; 
Vi.  To  prevent  the  commuting  of  Nuisances.  These 
are  the  principal  cases  in  which  Injunctions  are 
granted ;    but   there  are  others  in  which  they  are 

before  the   motion,    AUer  v.  enough  to  have  enabled  the 

Jones^  15  Ves.  p.  605.    Per-  plaintiff  to  gire  notice.     Seet'd. 

faaps    it    might    be    di£ferent  {q)  See  what  is  said  in  Kimp' 

where  he  had  appeared  long  ton  v.  Eve,  7  Ves.  &  Bea.  351, 
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allowed,  not  classable  under  those  heads,  but  which 
will)  however,  be  considered :  i.  As  to  an  Iiyunction 
to  stay  Proceedings  in  other  Courts.  Where  two 
Courts  have  a  concurrent  Jurisdiction  of  the  same 
thing,  that  Court  is  entitled  to  retain  the  Suit  in  which 
it  is  commenced,  and  may  enjoin  anj  other  Court 
from  proceeding  in  the  Suit.  It  has,  however,  been 
decided  (r),  that  if  a  Bill  is  brought  in  the  Exchequer 
to  foreclose,  the  Defendant  may  file  a  Bill  in  the 
Court  of  Chancery  to  redeem^  and  that  a  Plea  of  the 
fomder  Suit  cannot  be  sustained.  It  may  be  true  that 
such  Plea  is  bad^  but  the  Court  of  Exchequer,  per- 
haps, might  on  application  have  given  the  Party 
relief  by  means  of  an  Injunction. 

*  So  in  those  Cases  in  which  the  Court  of  Chancery 
and  the  Spiritual  Courts  have  a  concurrent  Jurist 
diction,  the  Court  of  Chancery  will  not  (with  some 
exceptions  that  will  presently  be  mentioned,)  hinder 
the  Spiritual  Court,  being  first  possessed  of  the  Suit, 
from  proceeding  in  it  (js). 

If  a  Suit  is  instituted  in  the  Spiritual  Court  for 
TitheSy  and  a  Modus  is  set  up  as  a  defence,  the 
Court  of  Chancery  or  of  Exchequer,  will  grant 
an  Injunction  to  stay  proceedings  in  the  Spiritual 
Court  (/) ;  or,  a  Prohibition  may  be  obtained  on 
application  to  a  Court  of  Law  (u).  But  if  a;  Suit  is 
there  instituted  for  subtraction  of  Tithes,  and  the 
Defendant  brings  a  Bill  to  establish  a  Modus,  and 
OQ  the  bare  suggestion  of  a  Modus,  moves  for  an 


(r)  Earl  of  NeuAurgh  v.         (0  i  Fowler,  31 1  ;  see  Bunbw 

Wren,  1  Vera.  aao.  ^7^* 

(»)  French  v.  Trask,  10  Eaat 
{s  Prec.  Ch.  546.  3^^, 
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Injunction  to  stay  the  proceedings  in  the  Ecclesiastical 
Court,  it  will  not  be  granted.  If,  indeed,  the  Modtfs 
pleaded,  is  admitted^  the  Ecclesiastical  Court  may 
then  proceed  upon  the  Modus :  but  if  denied^  that 
Court  cannot  proceed,  propter  triationis  defectum  (u) ; 
but  where  a  Bill  was  brought  in  the  Ecclesiastical 
Court  to  establish  Moduses,  sonie  of  tvliich  the  De- 
fendant admitted,  and  denied  the  rest  and  greatest 
party  the  Court  of  Exchequer  granted  an  Injtmc- 
Hon  («r).  So,  where  there  have  been  mutual  accounts 
of  different  matters  between  the  Parson  and  the 
Parishioner,  Equity  will  restrain  by  Injunction  the 
Parson  from  proceeding  in  the  Ecclesiastical  Court 
for  an  account  of  Tithes  {y). 

The  Court  of  Chancery  will,  on  a  Bill  filed,  grant 
an  Injunction  to  the  Spiritual  Courts  to  stay  the  Hu$- 
bancTs  proceedings  in  that  Court  to  obtain  a  Legacy 
given  to  his  Wife ;  because  that  Court  cannot  compel 
the  Husband  to  make  an  adequate  Provision  or  Set- 
tlement on  his  Wife,  as  the  Court  of  Chancery  will 
oblige  him  to  do,  before,  it  will  permit  him  to  receive 
the  Legacy  (s). 

Where  a  Suit  is  instituted  in  the  Spiritual  Court 
for  an  Infant's  Legacy,  by  a  Father,  the  Court  will 
grant  an  Injunction,  because  it  will  not  allow  the 
Money  of  an  Infant  to  come  into  the  Father's  hands. 
It  does  not  grant  the  Injunction  because  the  Spiritual 


(tt)  Bunb.  176.  Tot.  1 14;  Nicholas  V,  Nicholas* 

ix)  Rotkgrkam  v.  Fanshavj,  Prec.  Ch.  548 ;  see  also  Meal 

3  Atk.  627.  V.  Af«2/,  1  Dick.  373  ;  BtoufU 

(y)  Anon  a3d  October,  1 745,  v^Btstlandy  5  Vct.  5 1 7.  Anoiu 

M^  1  Atk.  491.    J-TKson  V.  MohU 

(m)    Tanfifid  v^   Daxenport,  jrw,  2  Atk,  4-20. 

VOL,  I.  K 
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Court  have  not  a  Jurisdiction  in  Legacies,  but  fironi 
ihe  general  care  it  takes  of  Infants  (a). 

In  all  Cases  of  Legacies,  where  there  is  a  7Ve»/; 
or,  as  it  has  been  said,  any  thing  in  the  nature  of  a 
Trust,  the  Court  of  Chancery  will  grant  an  Injunc- 
tion, Trusts  being  proper  only  for  the  Cognizance  of 
that  Court  (*). 

An  Injunction  to  stay  proceedings  in  the  AdmraUif 
Court,  in  a  Suit  for  the  condemnation  of  a  Ship,  on 
the  ground  that  a  note  had  been  obtained  by  duress 
from  the  Captain,  acknowledging  the  Right  of  ca^ 
ture,  has  been  refused,  as  the  Court  of  Admiralty 
has  sufficient  authority  to  investigate  the  ditnun- 
stances  (c). 

An  Injunction  may,  on  proper  grounds,  be  obtained 
to  stay  proceedings  in  a  Court  of  Xau;.  Such  In- 
junctions issue  by  the  order  and  under  the  Seal  of  the 
Court,  not  on  account  of  any  Supremacy  which  the 
Court  assumes  over  a  Court  of  Law,  but  in  respect  of 
its  Jurisdiction  in  a  Court  of  Equity,  by  which  it  con- 
trols  the  Party,  and  not  the  Court,  from  proceeding 
at  Law  (rf).  The  Court  of  Chancery  in  these  casea 
admits  the  Jurisdiction  of  the  Court  of  Common  Law ; 
and  the  ground  on  which  it  issues  the  Injunction  is, 
that  the  Parties  are  making  use  of  the  Jurisdictioa 
contrary  to  Equity  and  Conscience  {e). 

The  Court,  it  seems,  may  enjoin  against  proceed- 
ings in  any  part  of  the  kingdom ;  for  instance,  it  may 

(fl)  Rotkeram  v.  FanshaWf  3  (c)  Anon.  3  Atk,  350. 

^%)Tmn.  1  Atk.  491 ;  see  ^  J^>  ^^^  ^^^«^  ^«  ««^^'  ^  '^*^ 

also  1  Dick.  98.    Stanehotue  v.  ^ 

Stonehause,  a  Dick.  769,  Smith  (e)   Hill  v.  Turnery  1  Atk. 

and  Kempxfm.  516. 
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fertratn  the  entering  up  of  a  Judgment,  or  carrjring 
on  any  Action  in  the  Court  of  Great  Session  in 
Scotland  (/). 

Such  Injunctions  are  sometimes  used  to  stay  Trial, 
or  after  a  Verdict  to  stay  Judgment,  or  after  a  Judg- 
ment, to  stay  Execution,  or  proceedings  under  an 
Execution  (^) ;  or  if  Execution  has  taken  place,  to 
stay  tlie  Money  in  the  hands  of  the  Sheriff;  or  if  part 
only  of  a  Judgment  Debt  has  been  levied  by  a  fieri 
facias^  it  may  issue  to  restrain  the  suing  out  of  a 
Capias  ad  sati^aciendtmi  (K).  And  where  such  In- 
junctions are  prayed  by  the  Bill,  there  is  commonly  a 
suggestion  in  it  that  the  Complainant  is  not  able,  for 
some  reasons  therein  stated,  to  make  his  defence  in 
the  other  Court,  though  he  hath  a  good  discharge  in 
Equity ;  or  that  the  other  party  proceeds  at  Law  for 
a  penalty,  and  threatens  to  make  the  complainant 
pay ;  or  that  the  other  Court  has  not  Jurisdiction  of 
the  cause  which  is  cognizable  in  the  Court  where  he 
files  his  Bill ;  or  that  the  other  Court  refuses  some 
rightful  advantage,  or  does  injustice  to  him  in  the 
{ttoceediogs,  or  has  not  power  to  do  him  right  (i). 

An  Injunction  to  stay  Execution  is  never  granted 
et^t  for  want  of  Appearance  or  Answer  (unless 
vhere  a  Warrant  of  Attorney  has  been  fraudulently 
Obtained)  because  the  Parties  ought  to  have  applied 
Moner ;  nor  can  an  Injunction  be  obtained  to  prevent 
the  Sheriff  selling  under  an  Esfiecution,  unless  an 
Ix^unction  has  been  previously  obtained  against  the 

{/)  Wharton  v.   Mat^y  5     against  Woden^  3  Bro.  C.  C 
».  71.  73.     Prac.  Reg.  201. 

Q:)See  Ladi^  Arundd  and         (i)Prac.  Reg.  WyaU'a  Edit. 

Pktppi,     10     VW.       J44.  Cidd         p^ig^g. 

K  2 
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^  Defendant  to  stay  execution,  and  the  Sheriff  whes 
eigoined  may  sell  under  subsequent  executions  (k).- 

In  an  ancient  case,  (22  Edw.  IV.  fol.  37.)  Hussey^ 
Ch.  Just,  says,  *^  If,  after  Judgment,  the  Chancellor 
grant  an  Injunction,  and  commit  the  Plaintiff  at 
^Law  to  the  Fleet,  the  King's  Bench  will  by  Habeas 
Corpus  discharge  him.'*  This  doctrine  is  not  now 
sustainable ;  but  it  plainly  intimates  that  Injunctions 
before  Judgment  were  even  at  that  early  period 
sustainable.  The  issuing  of  such  Injunctions  formed 
one  of  the  grounds  of  Impeachment  against  Cardinal 
.  Wolsey  (J)  ;  but  precedents  of  Injunctions,  even 
after  a  Judgment  at  Law,  might  before  his  time  be 
adduced,  as  wag  shown  in  the  course  of  the. memor- 
able dispute  on  this  subject  in  the  Reign  of  James 
the  First,  between  Lord  Bacon  and  Sir  Edward 
Coke  (m). 

If  an  Injunction  be  prayed  to  stay  proceedings  at 
Law  upon  a  Bond,  the  Plaintiff  must  agre^  to  give 
Judgment,,  and  be  bound  by  order  to  bring  no  Writ  of 
Error  (»)^ 

In  the  Exchequer  J  an  Injunction  stays  all  Proceed' 
ings  in  whateiter  stage  they  are.  Sometimes,  how- 
ever,  the  Court  will  on  motion  permit  notice  of  Trial 
to  be  given,  on  an  undertaking  not  to  sue  out  Execu- 
Vtion  (o)«. .  But  it  is  not  so  in  Chancery  ;  for  there,  if 
.on  service  of  the  InjjUQCtioa  the  Defendant  hath  not 


{k)  Rome  T.  Wood,  before  end  of  vol.  1  Cha.  Riep;  and  a 

Lord  Chan.  lyiich.  Tenn  1816,  the  Biog.  Brit,  bj  Kippis,  Art^ 

MS.  "Coke." 

it)   See   Fiddea'f    Ufe   of  ^^^  ^non.  1  Vem.  120. 

(m^See  the  proceedings  on  W.  See  Legg  v.  Da  Cosla^ 

this  occasion  in  "  Jurisdiction  nientioned  3  Wood.  Lcct.  ^l<K 

of  Chancery  vindicated,"  at  the  4"  •  »  note. 
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wmnenced  his  Action,  he  cannot  sue  out  Process ;  if 
he  hath»  but  not  served  the  same,  or  having  served  it« 
hath  not  delivered  or  filed  any  Declaration,  he  cannot 
proceed ;  but  if  there  has  been  a  declaration,  be  may 
call  for  a  Plea,  and  for  want  of  it  sign  a  Judgment ; 
or  if  the  cause  is  at  Issue,  he  may  go  on  to  Trial,  and 
if  that  hath  been  had,  and  a  verdict  obtained,  he  may 
proceed  to  Judgment,  and  affirm,  if  Error  hath  been 
brought ;  but  if  Judgment  hath  been  executed,  and 
the  Debt  and  Costs  levied  thereon,  the  Sheriff  cannot 
pay  the  same  to  the  Defendant,  Execution  being 
stayed  till  Answer  or  further  order  (p). 

Where  a  Defendant  is  abroad^  there  must  be  spe- 
cial ground  to  show  that  the  discovery  required  from 
him  is  material,  before  an  Injunction  will  be  granted 
(jg).  The  affidavit  should  state,  that  *^  the  Plaintiff 
is  advised,  and  verily  believes,  he  cannot  safely  go  to 
Trial  without  the  Answer;  and  that  he  verily  believes 
the  Answer  will  produce  discovery  material  to  the 
just  Trial  of  the  Action'*  (r).  The  Court  never  exa- 
mines how  far  this  Affidavit  is  well  founded,  but 
trusts  the  Affidavit  of  the  Plaintiff,  instead  of  itself 
determining  the  merits  at  Law,  unless  it  appearar 
cleariy  on  the  face  of  the  Bill  that  the  Discovery 
would  be  immaterial,  in  which  case  the  Injunction 
would  be  refused  (s)» 

An  Injunction  will  not  be  extended  to  stay  Trial 
just  at  the  time  of  the  Assizes,  unless  the  Plaintiff 

(p)  See  1  vol.  Hind,  p.  9ts ;  (r)  WkUe  y.  SteintBaeks^  19 
ana  lee  Bishion  v.  Birch^  %  Vet.  84.  Hartley  ▼.  Hobsony 
Tei.&Bea.4i.  9  Cox  117. 

iq)  Revet  ageinit  Braham,  9  («)  fVkHe  v.  SieiMaecks^  IQ 
Bro.  C.  C.  640.  Ves.  85. 

^   3 
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will  give  Security  for  the  Costs  (0 ;  and  not  even 
then,  if  he  has  been  dilatory  in  making  the  af^lica- 

tion  (tt). 

It  is  not  necessary  to  state  in  detail  all  those  va- 
rious occasions  in  which  a  Court  of  Equity  inter- 
feres by  Injunction  to  restrain  Proceedings  at  Law. 
It  is  a  general  Rule,  illustrated  by  an  abundance  of 
cases,  that  wh^ver  a  Party  by  Fraud,  Accident,  or 
otherwise,  has  an  advantage  in  proceeding  in  a  Court 
of  ordinary  Jurisdiction,  which  must  necessarily  make 
that  Court  an  Instrument  of  Injustice,  a  Court  of 
Equity,  to  prevent  a  manifest  wrongs  will  interpose, 
by  restraining  the  Party  whose  conscience  is  thus 
bound,  from  using  th^  advantage  he  has  improperly 
gained  [x).  In  most  of  those  cases  of  Accident, 
Mistake,  or  Account,  which  have  been  dilated  upon, 
and  in  which  equitable  relief  is  a£Porded,  a  party  pro- 
ceeding at  Law  would  be  restrained  \  and  so  he  would 
in  the  generality  of  those  cases  of  Fraud  which  will 
hereafter  be  considered.  In.  short,  it  seems,  that 
wherever  a  legal  right  would  be  relieved  against  in  a 
Court  of  Equity,  an  Injunction  will  be  granted  to 
restrain  proceedings  at  Law  in  respect  of  such  leffH 
right* 

If,  for  instance^  a  Bond,  Promissory  Note,  Policy 
of  Insurance,  or  the  like,  has  been  unfiurly  procuredt 
4m  Injunction  may  be  obtained  against  proceedings  at 
Law.     As  where  the  Bond  or  Note  was  contrary  to 

{t)  Blaseoe  v.  Wilkinson  1 3  Plutner  refuted  the  Injunction. 

Ves.  454.    And  where  a  cause  Anon.  9  March  1816,  MS. 

was  on  the  eve  of  being  tried  /^\   2%M  v.  Beaumont    1 

in  London,  and  Mr.  J300  moved  lut^AA  Hi^  tr!n                 ' 

for  an  Injunction  to  stay  trial,  '^ 

Mr.  Hei/es  6pposed  it,  and  cited  (x)  Redesdale's  Tn  PI,  1 03« 

Ah  case;  and  Vice-Chancellor  GarA  v«  Cotton,  1  Dick.  205. 
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'the  Policy  of  the  Law,  and  void  C^) ;  as  for  bringing 
about  a  Marriage  (^z) ;  or  where  a  Note  was  obtained 
for  Money  won  at  play  (a)  ;  or  where,  on  a  Policy  of 
Insurance,  the  Life  insured  was,  at  the  time  of  the 
Insurance,  in  a  state  of  Health  very  different  from 
what  it  was  represented  to  be  (b)  ;  and  other  multifar 
rious  cases  of  a  similar  description. 

If  a  Purchaser  takes  an  ineffectual  conveyance, 
whereby  the  legal  Estate  descends  to  the  Heir  at 
Law,  and  a  Judgment  Creditor  proceeds  against  the 
Heir  at  Law,  a  Bill  lies  to  prevent  him  taking  out 
Execution  on  his  Judgment  (c). 

So  a  Bill  will  lie  for  a  Discovery,  and  an  Injunction 
to  rtay  proceedings,  on  the  ground  of  a  Verdict  ob- 
tained by  Collusion  and  Fraud  (d). 

Courts  of  Equity  will  protect  by  Injunction  their 
officers  in  the  execution  of  its  Process.  If,  there- 
'  fore^  an  Aetion  for  false  imprisonment  is  brought, 
founded  on  an  Arrest  made  by  virtue  of  process 
which  issued  irregularly  out  of  the  Court  of  Chan- 
cery (e) ;  or  if  an  Action  of  Trespass  is  brought  for 
going  over  the  Plaintiff's  ground,  to  serve  him  with 
a  Subpcena ;  the  Court  will  enjoin  the  Party  (J^\ 
becausj?  si^ch  Court  only  ought  to  examine,  judge  of, 
and  punish  the  irregularity. 

So,  likewise,  the  Court  will  enjoin  Proceedings  in 
Ejectm^it  where  otherwise  the  execution  of  Trusts 
decreed  by  the  Court  would  be  overturned ;  as  where 

(y)  See  Cocky,  Richardsy  le  (c)  Prior  and  others  v.  Pen- 

Ves,  429.  prazCf  4  Price,  99. 

(z)  3  Atk.  566,  Ambl.  66.  (d)  Isaac  v.  HumpagCy  1  Yes. 

^a) V.  Blacktvood,  3  jun.  427.  S.  C  3  Bro.  C.  C. 

Anstr.  851.  463. 

(8)  See  3  vol.  Woodcson's         (e)  1  Vcrn.  aSg- 
Lect.  p.  410.  {jT)  Prac.  Reg.  217, 

K  4 


i^^Sl£^^^'4i>''"*  ^"^  Conveyance  i^ 

yStH^^g^iuttit  was  brought,  which 

"■fJiff^iillJlof  the  CourtC?).     So, 

p^wf^'|iVr  the  specific  execution 

r  being  unable  to  make 

i(U&^nsy  be  obtained  to  re^ 

lading  at  Law  (A). 

1  account  of  a  separate 

!lie  Partnership  Effects, 

{i^ljfilJI^^Tent  Partners,  to  take 

'^S  A^^H*'"'^''  Partner,  and  for 

\S?S}^  i^e ;  for  under  such  an 

l^y  entitled  to  the  Inte* 

_  r^nership  Property,  after 

:^^)f),  as  hath  before  been 


[ta^le,  if  a  separate  ccnn- 

Fartner,  en  an  act  of 

^ig  of  a  foreign  Attach- 

"inst  the  Joint  Property, 

till  the  Partnership 

C^l^jf  the  trade  was  curied 

•^•iif^  as  in  London,  an  At- 

>§^^^^rty  belonging  to  the 

:«|^re  the  aolrent  Partners 

d;  because  the  West 

:S*^^^  controlled   in  the 

or  restrained  by  any 

II,  i7Vei.9oj),S.C.  I  Rom 
;  and  «ee  Barker  t.  Goo^ 
II  V».  85. 

;*J/)  Barker  v,  Coodaif^  1 1  Vw. 
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proceeding  here,  from  paying  and  applying  the  Part- 
nenliip  Assets  as  tikey  think  fit  (m).  An  Injunction 
will  lie  to  stay  proceedings  in  the  Lord  Majfor^% 
Court  («). 

It  has  been  holden,  that  th^  Chancellor  has  no 
Jurisdiction  to  stay,  by  Injunction,  the  Process  of  a 
Court  of  Law  upon  an  Award  nmde  a  Rule  of  Court 
under  the  stat.  9.  and  10  Wm.  3.  c.  15  (o).  It  would 
be  difibrent,  it  seems,  if  the  Award  were  made  in  the 
course  of  a  Cause  {p). 

II.  An  Injunction  may  he  obtained  to  restrain  the 
Infringement  of  a  Patent.  If  one  obtains  a  Patent^ 
and  has  been  long  in  the  exclusive  enjoyment  of  it,  an 
Injunction  will  be  issued  against  a  Person  invading  it, 
until  the  right  is  tried  at  Law ;  and  this,  although  the 
Chancellor  may  be  doubtful  whether  the  Patent  is  good 
(9);  but  if  the  Patent  be  clearly  bad,  an  Injunction  will 
not  be  granted  (r).  Formerly,  in  the  case  of  a  Patent, 
on  opening  the  case,  the  Party  was  sent  to  Law  to 
establish  his  right,  and  then  came  back  for  an  Account 
(js) ;  but  as  the  right  under  Letters  Patent  appears  on  ^ 
Record,  it  has  been  held  unnecessary  to  establiKh  the 
right  at  Law  previous  to  the  filing  of  a  Bill  (/) ;  unless 
the  Patent  be  recent  (m).  An  Injunction,  however,  in 

(m)  Brickwood  v.  Miller,  a  Nemham  v.  Gray,  2  Atk.  286, 

Meriv.  279.  an  Issue  appears  to  have  bec;^ 

(n)  Barker  v.    Goodair,    1 1  directed,  but  no  Injunction  in 

Yes.  78.     In  RewY. Dixon,  6  the. mean  time;  and  see  Hill 

May  1817,  such  an  Injunction  v.  University  of  Oxford,  1  Vem. 

granted.  275. 


(0)  Gwinnett  y.  Bannister,  14  (r)  See  Grierson  v.  Eyre,  9 

Ves.  530.  Ves.  341. 

'ip)  lb.  p.  532.  (s)  Dodsley  against  Kinners- 

(f)  Hilly.  Thompson,  3  Me-  ley,  Ambl.  40G.  Anon.  1  Vem. 

TIT.  6«2 ;  Harmer  and  Plane,  14  120. 

Ves.  130;  and  see  the  Univer*  (0  Redeid.  Tr.  Plead.  119. 

ifHies  of  Oxford  and  CamMdge  («)   Hill  v.     Thompson^    3 

v.  Riaiankon,  6  Ves.  707.    In  Mcrir.  622. 


'islil^iiP' 


#i#'§^^|#§'i^«»  t^«  Plaintiffs 

',  Inventor  (Ot  «nd 
kg  on  Action. 
Jt  right  in  a  subject  (s 
I'JAg  a  Medicine,  for  in- 

dBw^wJ^ '  ^"'^  ^"^  *  Person  be 

twS^B^®i@ifip^^  Title  if  he  does 
"        '^        Bi;^fi;ter  of  the  InTentor(u). 

VV^S^  **  i^Btrained  to  Eng- 

^  'S'l'S^V^Inwrfi^^^*     There  must  be 

PltlU|fwr'|p>BvMivtiuct  Great  Seal   for 

^f^r'H'-^^rt^-^^  in  a  Patent  for  one 

^^t^^vid  will  not  enable  the 

^^i^S^Sale  into  the  other  (y). 

.^|i|g(SQ^t^  i^^^tii^p^  upon  distinct  invasions 

""""if'*  '^"...i 

^fW*%'^^^f^''^S^^  B^  ^n  A^uently 

""^3iave,  in  practice,  super- 

i.Law  remedy  by  Writ 

^*ional  remedy  by  means 

l^if  Gloucester  (d).    And 

[-k^t^i^^'ii^  is  sufficient  to  ground 

^:f^^;^giaS=betng  necessary  for  the 

[c^i^ctually  committed  (6)  ; 

H^ih^t^^S^N^Ol'ilf  i]^>  or  threat  made,  on 

r^td|:i£e:Bf^ici:nOn,  not  mere  belief  of 

DlB«|^:%C^^e  Title  is  doubtfui{d), 

'Ml  m§l  "**  %l  **'  '*'  '*' 

i'^^^'^^E'^^")  See  u  to  thii  Writ,  Fltz. 
®:'S'^JB:'i'"W"Bre.  139,  4c- edit.  1730- 
^^hj|,f3^^::'^-:(i)  GHamv.  Snulh,  a  Atk. 

t •»"»■■■*'  .:lt8T  S.C.BMn.49'- 
-$>  ^"^'^  ^^  HatuoH  V.  Gardiner, 

Si'.ft-'S'-i-  -l.^Sy**-  310- 
|:^jC:|e^^.^i/)  fVeU  <.  /«(«>»,  a  Dick. 
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or  disputed^  as  between  Devisee  and  Heir  at  Law  (ej, 
or  otherwise  (/),  an  Injunction  will  not  be  granted. 
But  in  general,  it  seems,  it  may  be  obtained  to  stay 
Waste,  on  the  part  of  a  Person  or  Persons,  (even  of  a 
child  in  'ventre  sa  mere)  (jg\  having  the  next  imme- 
diate vested  Estate  of  Inheritance  in  the  subject 
matter  of  the  waste.  Trustees  to  preserve  Contingent 
Remainders,  may,  before  the  Contingent  Remainder- 
man comes  in  esse^  obtain  an  Injunction  to  stay 
Waste  (A;. 

An  Injunction  may  also  be  obtained  by  Persons 
entitled  to  contingent  (f )  and  executory  Estates  (Jc) 
of  Inheritance,  against  Tenant  by  the  Curtesy  (/),  in 
Dower i  or  as  Guardian  (tw),  or  as  Jointress,  who  is 
Tenant  for  life  (n),  or  against  him  who  has  a  legal 
lElstate  of  Inheritance,  but  being  a  Trustee  is  not  lia- 
ble to  an  Action  of  Waste  (o),  to  inhibit  them  from 
committing  Waste,  on  Houses,  Lands,  or  Woods,  by 


(r)  Smith  v.  Collyer^  6  Ves. 
S9.  See  also  Norway  v.  Botioet 
19  Ves.  154,  5 ;  and  see  Jonet 
▼.  Jonest  3  Meriv.  173.  In 
tUs  case  Sir  Wtn.  Grants  M. 
R.  observed,  *'  I  own  I  cannot 
see  a  very  good  reason  why  the 
Court,  which  interferes  for  the 
preservation  of  personal  pro- 
per^, pending  a  suit  in  the 
Ecclesiastical  Court,  should 
not  interpose  to  preserve  real 
property,  pending  a  suit  con- 
cerning the  valicuty  of  a  de* 


(y^  Anonymous,  6  Ves.  51. 

ig)  Robinson  v.  LiUon^    3 
:.  311.  aVem.  711.  iVez. 
555-  Pre*.  Chan.  50.  Barn.  374. 

^)  Giurtk  V.  Cattm,  3  Atk. 


754.  S.  C.  1  Ves.  534, 546,  and 
also  S.  C.  1  Dick.  183,  wher^ 
Lord  Hardwicke's  Judgment 
is  given  from  his  own  notes. 

(0  WiUiamsv.Dukeo/Bol' 
tonj  3  P.  Wms.  s68,  in  note  1. 

(Ic)  See  Haytoard  v.  Stilling^ 
Jleeti  1  Atk.  425;  and  see  Per^ 
ro^v.  Perron,  3  Atk.  95.  RMn- 
son  V.  Litton^  3  Atk.  209,  11. 
Feame  on  Executory  Devises, 
p.  536.  4th  Edit. 

(/)  Hardr.96. 

{m)  Clarke  and    Thorpe,  2 
Vez.  f  33. 

(n)  Nels.  igo,  sac.  1  Ves. 
S64. 

(0)  Tothill  37,  jS,  3  Ch.  Ca. 
33. 
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«  <@i  • 


^sii?*-^i 
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CTIOK- 

ingg,  digging  Minef, 

1#|  obtained  in  respect  of 

I  Anant  in  Tail  after  pos- 

Si^iP^^d  against  a  Tenant  for 

Wvtste^  taking  the  pro- 

(unless  they  be  new 

old  vein  of  Coals  (s), 

Ixtravagant  Waste  (/): 

tofWastCy*  never 

by  a   Trespasser  and  by 
^)^»^l|^£l^^o^Sgr^^n^,  have  the  6nt  Estate  of 

^^^"■"Me^MS^*^^^  and  they  maT  bring 

|ifejp0^ii«^15^i::i^       for  it.     Bo^su  cue, 
'•^-*-^^^"-^-Se5^#5ig-«^*Co.  79.    See  Whitfield  t. 
,  ,-.  -    ^  cit«ISJ^-#u«Y,   3  P.  Wms.   240;  and 
l^fS|MSp;i:;«|^.vp:^C.  3  p.  Wms.  368 ;  see  also 

»SSl!|.^Igi&»:Wfl^r :iSir^.  and  Buil  Co.  Litt.  al8^ 
^  .  ««  --...  'l.^io.  Pynev,  Dor,  i  T.  R.  55. 


>?:lli^  !i^^*ci^  :iDd  where  the  Tenant  for  Life 
^om^iMw^y^^^^*^^  also  in  himself  the  neat 
#i^^}yi*9ifCi§Wi^5tg;:^@Ostent  Estate  of  Inheritance, 
^^^^^%iik^hi^  to  intermediate  contin- 

Ut^^^!2f9^fi^^S^^^k!^lMs^^  remainders,  he  shall  not 


P>^i^*^^^'*!^^^ii^cSr^i^e   advantage    of  his   own 
'^ii',ii^-^h^li«l*Sl^i5jSS)^**Ii^ng  >n  cutting  down  Tim- 
lim?Sm'£m*^^'f^'^^i%^  but  the  Court  will  pre- 

%/l&^^M^^^P^^^^^^m  t^^ve  It  for  the  benefit  of  the 

iB«li^?4i*2#^'^'3»^*  ^-  -^^«*^  e/"  jBofton,  men- 


S  9  Cha.  Ca.  33.  fVilUams 

^^„  fVUUanu,  15  Vcs.  419. 

:s:(r)   Co.  Litt.  53^     Tracey 

inst  Here/ordy  3  Bro.  C.  C. 

ial:«^.  fVhiifidd  V.  £^i/,  3  P. 

^^l^ClM^^f^Pnis.  242 ;  but  see  1  Salk.  161 . 

•§8t»t*^  CTarmng  v.  tlavering, 
;if.  Wms.  388.  S.C.  Sel.Caiw 
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nfS*. 


«^J^«^ 


^Z)»Ssl^' 


)•«. 


«'!$» 


•9ra!^»« 


rSi(#)  3  Freeman,  53.  3  Cha. 
3». 
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beiiig  extended  to  allow  the  very  destruction  of 
the  Estate  itself,  but  only  to  excuse  from  permisswe 
Waste  (u).  .   .     .   . 

By  the  Common  Law^  the  clause,  ^  without  impeach^ 
ment  of  Waste,*  only  exempted  a  Tenant  for  Life 
from  the  penalty  of  the  Statute,  the  recovery  of  treble 
value,  and  the  place  wasted ;  but  did  not  give  the 
property  of  the  thing  wasted.  In  Lewis  Bowles's 
Case  (jc)  it  was  first  determined  that  these  words  also 
^ve  the  property ;  the  necessary  consequence .  of 
which  decision  was,  that  in  general,  and  unless  under 
particular  circumstances,  he  was  not  to  be  restrained 
in'  Equity  (y).  But  Courts  of  Equity  have  restrained 
his  power  greatly,  in  comparison  of  what  it  was  for- 
merly (j2r)  ;  and  in  Lord  Barnard's  Case,  (the  strongest 
that  could  happen,)  Lord  Cowper  restrained  the  Te- 
nant for  Life  from  pulling  down  Raby  Castle  (a) ;  nor 
was  that  an  original  Case  without  precedent  or  judicial 
opinion  to  support  it,  as  appears  from  a  Decision, 
5  Jac.  1  (b).  Afterwards,  the  Court  proceeded  still 
farther,  and  restrained  a  Tenant  for  Life  from  cut- 
ting down  Timber,  either  for  the  ornament  or  shelter 
of  the  House  (c),  and  from  cutting  down  Trees  in 
lines^  or  avenues,  or  ridings  in  a  Park  (d),  and  like- 


(tt)  Prec.  in  Cha.  454. 


T.  Copley^  MS.  2  Cha.  Cas.  32. 

(x)  11  Co.  79;  but  see  3 
Atk^2i5* 

{y)  AliUm  y.  Alston^  2  Vet. 
S65,  «66. 

(«)  3  Atk.  215. 

(a)  Vane  v.  Ltcrd  Barnard^ 
9  Vera.  738-  S.  C.  Prec.  Ch. 

454-. 

{h)  Mentioned  1  Ves.  265 ; 

aad  see  also  what  Lprd  Not- 


tingham says  in  Abraham  y. 
Bubh,  2  Freem.  53. 

(c)  Packer  v.  Lord  BoUnr- 
broke,  Dora.  Proc.  March  172%. 
Lord  Blaneuv.  Mahotiy  Dom. 
Proc.  27  March  1723.  Pack- 
ington  Y.  Packingiofij  3  Atk. 
215.  I  Cha.  Cas.  166. 

{d)  Aston  Y.  Aston f  a  Ves. 
2C4.  0*Brien  V.  O'Brien,  Amb. 
107.  Strathmore  v«  Bootes^  a 
Bro.C  C.88, 


142  EQUITY   JURISDICTION* 

wise  from  cutting  down  Trees  not  qfa  proper  grim(k 
M  be  cut,  and  even  from  cutting  decayed  Timber  (e)  ; 

s 

or  cutting  so  much  Timber  as  not  to  leare  enough 
for  Repairs  (jQ*  But  subject  to  the  doctrine  as  to 
Equitable  Waste 9  (a  doctrine  not  to  be  extended  {g\ 
%  Tenant  fw  Life  unimpeachable  for  Waste  is  at 
liberty  to  cut  Timber  generally,  treating  it  in  a  Hus- 
bandlike manner,  independent  of  the  effect  Upon  the 
beauty  of  the  Place  (A) :  there  being  no  such  Law  in 
Ifchis  Country,  as  that  made  by  a  King  of  France, 
(Philip  la  Bdle)  in  the  fourteenth  Century,  whidi 
tendered  it  penal  to  cut  a  Tree,  qui  a  este  gardt 
paw  sa  beauti. 

^  A  Tenant  for  Life  cannot  cut  down  Trees  for  re- 
j[>&irB  and  sell  the  same,  the  sale  being  waste  (i)  ;  and 
#here  a  Tenant  for  Life,  punishable  for  waste,  with 
power  under  an  inclosing  Act  to  mortgage  for  the 
eicpense  of  the  Inclosure,  felled  Timber,,  and  applied 
the  produce  instead,  he  was  decreed  to  account  to  the 
Owner  of  the  first  Estate  of  Inheritance  fkj. 

If  a  Tenant  for  Life  under  a  Will  is  directed  to 
keep  buildings  in  tenantable  repair,  an  Injunction 
may  be  obtained  against  pennissive  waste  {[). 

It  is  not  Waste  to  cut  Timber  where  necessaiy  for 


{€)  Ptrrot  T.  Perroif  3  Atk. 
95*  At  to  whom  decayed 
Timber  belongs,  see  Whitfield 
▼.  Betoiii^  3  P.  Wms.  fi68. 
FVom  this  case  it  appears  the 
-Court  will,  it  seems,  on  a  bill 
filed  by  a  remainder- man,  en- 
titled to  the  inheritance,  or- 
der it  to  be  cut  down  and 
sold,  and  the  money  laid  out 
for  the  benefit  of  those  in  re- 
mainder* 


(/)  iVes-tS^. 

(g)  16  Vcs.  185, 

(A)  Ibid.  185. 

(t)  Co.  Litt  53^.  Otmer 
▼.  Eyre,  Coop.  160. 

(k)  Lee  V.  AlsfoHf  3  Bro. 
C.  C.  37.  I  Ves.  jun.  78*  Gcwr 
V.  Eyre^  Coop.  161  • 

(0  CaUxoattv.  Bajflis,  aU^ 
riv.  408. 
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ike  growth  of  the  underwood  in  which  it  is  situated 
(m) }  neither  is  it  Waste  to  cut. Timber  merely  oma^ 
mental,  unless  it  rg^as  planted  and  growing  fcnr 
(ornament,  such  as  Vistas  and  Avenues  (n).  This 
prineiple,  however,  does  not,  it  seems,  extend  to  a 
Wood  covering  tkirtif  Acres  (  o) ;  but  it  operates  to 
prevent  the  cutting  down  of  Trees  planted  for  the 
purpose  of  exclucUng  olgectsfrom  view  (p). 

As  the  Court  cannot  determine  what  is  ornamental 
Timber,  it  being  merely  a  matter  of  Taste,  they 
therefore  say,  that  what  was  planted  Jot"  ornament « 
muat  be  considered  as  ornamental  (q).  Where, 
therefore,  a  Testator,  or  Author  of  a  Deed  creating 
a  Tenancy  for  Life,  has  planted  for  ornament,  though 
his  taste  be  very  disgusting,  yet  the  taste  of  a  Testator^ 
like  his  Will,  is  binding,  and  the  Court  will  not  pennil 
a  Tenant  for  Life  to  destroy  Plantations  so  intended 
for  ornament.  The  principle,  as  before  observed# 
has  been  extended  from  ornaments  of  the  House  to 
Outhouses,  and  Grounds,  and  to  Plantations^  Vistas, 
Aventies,  and  to  all  the  Rides  about  the  Eiitate  for 
ten  miles  round ;  but  k  is  not  a  sufficient  grount} 
for  an  Injunctioti  that  the  Tre^  are  ornamental,  not 
to  the  Estate  upon  which  they  grow,  but  to  the  sur* 
tounding  Country.  If  the  Court  has  mj  doubt 
whethefr  Trees  were  planted  for  ornament,  it  will 
direct  an  Issue,  taking  care  at  the  same  time,  that 
if  in  the  result  of  such  a  direction  the  Defendant 


(m)  Burgess  t.  Lamhy  16  Ves.  (jt?)  Day^  and  Merry ^  16  Ve«, 

179,  and  Knight  v.  Duplessis^  375. 

2  \^cs  Sen  ')6i 

f  \    n                    T      I     .<;  io)  Lord  Mohun  y.   Lord 

vi^sfr^***  ""'  Ste^op*.  Rolls,  9  March  1808, 


(«)  Ibid.  185.  **^- 
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^  Permitted  to  out«nK 
I  undertake  to  ptf 
be  against  him  (r). 
A  Gaps  in  a  piece  of 
unequal  and  discord* 
i^ioned,  cutting  a  few 
and  consistent,  instead 
df  appearance,  would 
A  Tenant  for  Life,  it 
Ae  has  himself  planted 
J  such  Trees  (/). 
ijbtained  where  there  it 
Waste,  remainder  for 
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#'l^*i'^ll^3Jiifei3:i-agreement  between  the. 

^P«||>iBlmt  Waste,  to  take  place 
l^fore  the  time  comes 
Tenant  for  Life  com- 
tenant  for  years,  re- 
mainder to  C.  in  fee,  and 
he  cannot,  not  baring 
ion  for  Waste  (jr),  is 
^^miSiM»^:lWj^!^^%mi  though  not  to  an  Ac* 


"  ere  -«Si-'-^5r'»^«2gr7'*o 
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90       CTQ       00    -<SS*_. 


W^ir  of  the  Inheritance  is 
go..as&-jp^^^^^j^^  what  is  termed  meUo^ 


.*£4Pi^^iE^i*^>{^^>»|^i:^to">  3  Atk.  755,  and  the 

!^M^«|pI*^e8  there  mentioned  by  Lord 


13^^  17^^  ^te 


i*« 


i-«^» 


B;0 


Irdwicke. 
J:;llx)  See  Pigott  v.  Bullock, 
«|::iiPro.  C.  C.  544- 
^•gS^  'S^^)  MoUineux  t.  Pcfwdl^  3  P. 

5Hi|Sm;g;'f':^  case,  377. 

'''#^i^'Ei^*#-i^')  3  Bro.  C.  C.  544-     Rok 
•^f^i^IOiliS^^*  •l^  «  Eq.  Abr.759. 


^ 


iS^ 


■wy •3£»  •■£t*    * 

MB  SB  KB 


*S2*  '^Sc*  *^i 


^!^» 
<^:^, 


PREVENTION   OF   FRAUD.  I45 

rating  Waste^  as  by  building  on  the  Premises  (a),  the 
Court  will  not  enjoin ;  nor  will  it,  in  any  case,  unless 
the  Reversioner  or  Remainder-man  in  fee  be  made  a 
party ;  for  they,  possibly,  may  approve  of  the  Waste  (h). 
^y  an  Injunction  against  Waste  is  obtaiq^able  against 
a  Mortgagor  (c),  or  a  Mortgagee  in  Fee  (rf),  or  for 
Years  {e) ;  but  if  a  Mortgagor  cut  Wood  and  Under- 
wood at  seasonable  times,  and  of  proper  growth,  it 
will  not  be  considered  as  Waste  (jf).  An  Injunction 
liea  also  against  a  Lessee  for  Years  (^),  or  under  Les- 
see (h\  or  Tenant  from  year  to  year  (Ot  manifesting 
an  intention  of  committing  Waste  ;  and  by  a  Land- 
lord or  Termor  at  a  ground  Rent  against  his  Lessee 
(&) ;  but  upon  a  Lease  of  Land  in  Ireland  for  Lives, 
renewable  for  ever,  the  Courts  of  Equity  there,  have 
declined  restraining  Waste  not  specially  provided  for 
by  the  terms  of  the  Lease  (/).  Where  a  Purchaser  has 
filed  a  Bill  for  a  specific  performance  of  his  contract, 
suggesting  that  the  Defendant  is  proceeding  to  com- 
mit Waste,  an  Injimction  will  be  granted  if  the 
Contract  is  admitted  (m). 

(a)   1  Inst.  53.  V.  IVard^  1  Sch.  &  Lefr.  p.  S. 

{h)  3  P.  Wms.  268,  n.  F.         Pratt  v.  Brett,  2  Madd.  Rep. 

(c)  3  Atk.  723,  and  Usborne 

V.  Usborne,  1  Dick.  75,  and  the  (fi)  Farranf  rl  Lwell,  3  Atk. 

several  cases  there  mentioned.  723.  Ambl.  105, 

Cooper  V.  SeymottTy  22  Geo.  3.  (f)  QnsUm  v.  ,  16  Ves. 


MS. 


173- 


{d)  Farrant    against    Zee,  (^^  Fatrant  v.  Lee,  Ambl. 

Ambl.  105;  and  see  Robinson  ^^^^  3  ^tk.  723;  and  see  1  P. 

V.  Zt«on,  3  Atk.  210.  'vy^g     ^2y^    tj^e    ^.gse    of   a 

(e)- 3  Atk.  723.  Bishop's  Lessee. 

(/)  Hampton  v.    Hodges,  (/)  1  Sch.  &Lefr.  561.  Re- 

8  Ves,  105.  dcsd.  Tr.  PI.  113. 

(g)  1  RolTs  Abr.  380.  Bkhop  (^)  ^^         ^.  r^.^,  19  Ves. 

^f  London  y.  Web,  1  P.  Wms.  151.155.                      '   J'    .- 
527  ;  and  see  Lord  Courto^im 
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«y  cut  down  growmg 

iDJure  Fish  Ponds  (o)^ 

of  a  River  on  whieh 

,  in  repair,  an  In- 

hS"^^^^  dp)  *  ^^^  ivhere 

i)Hu^K>n7ert  pasture  Ijmds 

i^ftfihralent,  to  manege  pas- 

ijllfl^,  he  may  be  restrainad 

(yvenant  (^)  ;   but  the 

Covenant,  would  ^Mt 

ere  ancient  meadow  (r). 

|S|wc|d^  aguinst  a  Pmon 

s  he  IS  only  a  Trustee, 

A  Tenant  in  T«l, 

in  Houses  as  well  as 

"^^    ?3|8jj^ai2^  notwithstanding  any 

fi^^i^iAri^'llilieii^       live  till  of  age,  by  his 

X-C^S^r-  ffo     oa     OB     etf     OB     ens     ob^  ob  ^   '       ^ 

€».ii^ll^iSj^«ajft»  •ajft*  •,2154  •iSJfi*  •iSJfi^  •25&»  •aj&r  Ail.        /•  rr«-_^i_ 

$^P5!iiiio4l«||«i»1i«^  of  Tmuber,  an 


I:**^ 


# 


» 


!,  on  a  Bill  filed  by  the 

to  •^•'^•i^ili*  mTX-m  tOUDI  mH^'W  mH^^m  * 

'-1'21^'^il^issl^in  a  Rector  tK)mmittiiig 
^i^l^-lA"lt]i^<^fal:£;^)fPr  cutting  Timber  in  the 

m'^ir  «:^»  •:^»  •:^»  "     "  "i^*  "i^*  •:^*  ""     ' 

'""^^ts^  :«•:  *§•  :#:  :«•:  •§•  *!•  •IS'.  Bojwae,  For.  16. 

.*«_^^  vr.._  ~       .aL«|&-5.  W  Mr.  ;Sai;tMffaca8e,  men- 

-Sl^^l^^of^onedFor.  iC 

*B>*iii*  {x)  Knight  y.  Moseley^  Am^. 

g»t^7^*  recognized  by  the  Lord 

'^  chancellor  in  Wither  v,  2>ea9f , 

_^^.  0/  Winehetter^    3  Mcriv- 

fwE  ♦  -i^7*    Bradley  v,  JSfirofcAy,  •  3 

•^••^••l&w  V.  Ftather€t(m€,  s  Bro.  C. 
553- 


_»i«i 


iwr 
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CSittrdb- jmd,  eimpt  for  repa&ipg  tbe  Puno^Ag^ 
House,  Outhoaws,  Ghaucels  or  Pews  {y) ;  it  lies  alto  to 
rmkrain  the  Widow  of  a  Rector  comoiittuig  Waate  (x). 
A  ][leotor  mfcy  cut  Timber;  and  he  is  also  ejititled  to 
Botes,  for  rqpairiiig  Barns  and  Outhouses  belonging 
to  the  Parsonage :  but  he  may  not  cut  down  Tixpjber 
for  any  common  purpose.  If,  however,  it  is  the  cus- 
tom of  the  country,  he  may  cut  domi  underwoad 
for  angf  purpose ;  but  if  he  grubs  it  up  it  is  Waste. 
An  Ii\|uiiction  may  be  .obtain^,  at  the  instance  of 
the  Attorney-Greneral,  a^nst  a  Bishop,  to  restrain 
^e  felling  of  great  quantities  of  Timber  (a). 

Formerly,  in  a  case  of  Trespass,  unless  it  grew  to 
a  nuisance,  an  Injunction  would  have  been  refused  (b) ; 
but,  in  modem  cases,  an  Injunction  to  stay  Waste 
has  been  granted  in  cas^s  pf  Trespass,  (unless  where 
the  title  is  disputed)  (c),  as  whare  a  person  having 
got  possession  under  articles  to  purchase,  cuts  Tim- 
ber ^d).    So,  the  Owner  of  a  Mine  working  Mineral? 


(y)  Strachy  v.  Francis,  a 
Atk-  216. 

(x)  Hoskins  Bf^in^t  Feather' 
stone,  2  Bro.  C.  C.  5$a. 

(fl)  'Knight  against  Moseky, 
Amfol.  170 ;  and  see  Jefferson 
V.  Bishop  of  Durham,   i  Bos. 

6  Pull.  120. 

(Jb)  See  Hanson  v.  Gardiner, 

7  V0B  307.    Mogg  V.  Idogg, 
2  .pkk.  670. 

(c)  Nortoayy,  RonaCy  19  Ves. 
147.  Id  Ksmder  Y.Jones,  17 
Vea.  110,  a  doubt  was  ex- 
preaied  by  the  Lord  Chan- 
ceUor^  but  an  Injunction  was 
granttfd  afterwardiH  by  the  Mas- 
ter of  the  Holls,  the  defend- 
anta,  though  served  with  no- 
tice^ not  appearing. 


(d)  Crockford  v.  Alexander, 
15  Ves.  p.  138.  Jtavdins  v. 
Bur^is,  2  Ves.  &  Bea.  387; 
and  see  also  MitcheU  v.  Dors, 
6  Ves.  147,  Hanson  v.  Gar- 
dhter,  7  Ves.  308.  Courthope 
and  MappUsden,  10  Ves.  290. 
In  some  of  these  cases  the 
Chancellor  seemed  not  very 
clear  whether  an  Injunction 
•hould  be  granted  in  a  case 
of  mere  Trespass ;  see  Redesd. 
Tr.  PI.  111.  3rd  Edit,  but  see 
Hughes  V.  Trustees  of  Mor^ 
den  CoOege,  1  Ves.  189.  8 
Ves.  90.  and  9  Ves.  291 ;  Twort 
V.  Txvort,  16  Ves.  130.  S.  C. 
MS.  Smith  and  CoUt/er,  18 
Ves.  90.  Earl  C&ioper  v.  JBa- 
ker,  17  Ves.  128,  and  Thomas 
V.  Oakley,  18  Ves.  184. 
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ICTIOW. 

VBiother,  though  a  mere 

''"  Jias  been  restrained  (rf) ; 

||ig  a  mere  Stranger,  and 

be  turned  out  of  pos* 

Jtion  does  not  lie  (e). 

is  preparing  to   open 
>by  custom)  to  cut  Tim- 
an  Injunction  will  be 
)i^p  Manor,   it  has  been 
'^medy  for  Waste  corn- 
has  no  Equity  for  an 
cilpn,  in  a  subsequent  case, 

ants  in  Common  against 
:^^^be   obtained,    but  not 


..^i&l:l!?x|»Q»M*he  PlaintiflF  (ot)  ;   but 

|^p^:ilb^l::itcl:cfi^:lQsl|?ices,  an  Injunction,- -  it 
"''^^"''lii?r:ltalp|!lM:2iiaIt^     between    Tenants    in 


^, 


m 


t.Pir3l5'i^|>P??i^'-*.   the  Court  has  in. 


• • • 0tfk  f  OO I • OO • 


S^S^W-S^gJici^  the  destruction  ot 

€^"1!^  •^'"•^*  •^*  "^^  ^»  "^^  "^^  "^^  *^2 


;Sii!^0  «^»  •  »!  •  «'^»    ^    «^»  «'^» 
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"'ii^. 


&<£:. 


^Siiki^!:!:^;  and  tee  Redesd.  Tr.  H. 


Richards    t.    NoNCf   q 

MS.  S.  C.  3  Me- 

i.  656. 

te«*-^(^)  fTofe  ▼.  Thomas,  7  Vcf. 

lajS^^S^lCQ  Smallman  r.  Onions  and 
\m^ldB&ers,  3Bro.62i. 
i^i»;^Jm)  Twort  v.  Ttoort,  16  Ves. 
.S.C.  MS. 
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^S**S%Sl  9^  *S*<(^)    Goodwyn  v.   Sprat/, 
2p*i^i*%-:iBck.  667. 
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the  Property  by  one  Coparcener  to  the  injury  of  the 
rest  (n). 

The  Court,  as  hath  been  observed,  interferes  by 
way  of  Injunction  in  case  of  Waste,  with  a  view  to 
the  prevention  of  the  Wrong ;  and  where  a  Bill  is 
filed  for  an  Injunction  to  stay  Waste,  and  Waste  has 
been  already  committed,  the  Court,  to  prevent  multi- 
plicity of  Suits,  will  not  oblige  the  Party  to  bring  an 
Action  at  Law,  but  will  decree  an  account  and  satis- 
faction for  what  is  passed  (o) :  but  after  the  deter-- 
mination  of  a  Tenant's  Estate  by  assignment  or  other- 
wise, a  Bill  will  not  lie  for  an  account  of  Timber  cut 
down(/?),  no  Injunction  being  prayed,  or  necessary, — 
no  injury  to  be  prevented.  If,  indeed,  a  person 
commits  Waste,  and  continues  in  Possession,  there 
an  Injunction  to  stay  Waste  is  proper  (q\  from  the 
probability  that  he  will  again  commit  Waste. 

Where  there  is  an  arrear  of  a  charge  upon  a  Real 
Estate  an  Injunction  lies  to  prevent  the  cutting  of 
Tinaber  upon  it  (r). 

lY.  The  Sale  of  Books^  printed  Music^  or  Prints, 
8^x.  will  be  restrained  by  Injunction,  if  a  proper 
ground  be  laid  for  such  proceeding. 

If,  however,  a  Publication  be  of  such  a  nature  that 
the  Author  can  maintain  no  Action  at  Law,  a  Court 
of  Equity  will  not  grant  an  Injunction,  even  upon  a 
submission  in  the  Answer :  "the  Court,*'  for  instance, 


(»)  Redesd,  Tr.  PL  113,  3rd  and   Turner  v.  Buck,    2  Eq. 

edit.  Cas.  Abr.  758. 

(o)  Jesus  College  v.  Bloom,  ^9}  3  Atk.  381. 

o  Aft   oR<i   o   ^  P    AfTihl  CA  W  ^^^  Blaneuy.  iVohutiy 

3  Atk.  262,  3.  ^>.  C.  Ambl.  54.  vin;  Abr.  tit,  "  Waste/'  (H.  a.) 

(p)    Ibid.   264  L  and  see  ^^^5^  27.     a  Eq.   Cases  Abr. 

Smith  ▼.  Cooker    3  Atk.  381 ;  ^^3^ 

^3 


'  "^T6  ap  account  of  ^ 

s  Publications  "  (»). 

^  and  telling  a  Work  is 

lo^jBjll^S^^nnent,  it  ia  not  necesury 

|M  ttfl  wlwtT  prerious  f«  filing  a 

K^uft'fivtti^vltfae  Copyright  depends 

^HliB'w'^'i')  ills  Coart  will  not 

|Af|^  invBaion  of  the  Copy- 

"^ll^^on  (u). 

the  Conit  granti  In- 

^ik^fl^l  of  Books,  is,  that  d^ 

and  that  the  Sale 

in  each  instance,  not 

tn  the  individual  book, 

would  have  sold,  but 

ilaUe  extent,  which  no 

^iv^^ni^es  can  ascertain  (ai). 

i||^;&|^ears  as  to  the  Plaintiff's 

na.t%ir  ..w    ..    jj  ^^  |jg  tried,  and 

:undertBkiDg  to  account 

f~si^^tB:  Action  {y).    Indeed, 
i^r^ct^Qtly,  prayed  by  the  Bill 
i^Xi^i^^:if  disputed^  and  ci^Ie 
.  ^o^im  Law,  may  be  there 
[a^^^e  direction  of  the  Court 
_  the  Kll  being  a  peipe> 
:rae  iofringetneat  of  th6 


Mx)  Ho^  ».  Kirhg,  a  Vea, 
S ;  and  fee  WUMm  v.  Aikin, 
.Vea.,4a4. 

■tv)  Set!  TtUtM  V.  MiK, 
'VA.499. 
•?J«>  Hedead.  Tr.  PI.  11a,  3rd 
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*  Aa  Injunction  wAil  Answor,  or  fwdier  order  lua 
been  granted,  to  restrain  the  publication  of  a  Worb  a$ 
the  I^mitiffX  tipon  Affidavit  by  the  Plaintiff's  agents 
(the  Plaintiff  himself  being  abroad)  of  cutmnutBDcea 
making  it  highly  probable  that,  it  was.  not  the  Plain^ 
tiff's  Work ;  and  ike  Defendant  refusing  ta  swear  as 
to  his  belief  that  it  was  se  (a). 

Wbtt«  a  Person  waa  exclnsi^y  appointed  bf  die 
House  of  Loids  to.piant  a  Trial  before  that  House, 
and  another  printed  and  sold  the  Trie!,  an  Ix^une- 
taon  to  restimn  the  Saje  until  Answer^  was  granted  (^; 

The  Proprietor  of  a  copyright  must  file  separate 
BiOs  against,  each  Bookseller  taking  c(^ies  of  a  qm- 
rious  Edition  for  Sale.  If  a  Defendi»it  transfers  his 
Books  to  another^  that  person,  it  seems,  may  be  made 
a  Party  (<?). 

Most  of  the  cases  where  an  Injunction  has  been 
sought  to  restrain  the  Sale  of  Books,  have  been 
where,  under-colour  of  a  new  work,  the  old  work  has 
been  republished,  and  copies  multiplied ;  but  an 
Injunction  has,  on  the  same  ppnciple,  been  aj^lied- 
to  restrain  the  Sale  of  a  Work,  which,  though  not 
the  aame,  has  been  represented  as  the  same  (d). 

A  CcJIection  of  Letters^  as  well  as  other  Books, 
is  within  the  intention  of  the  8th  of  Queen  Anne, 
c.  1-9,  the  Act  for  the  Encouragement  of  Learning 
(e) ;  and  an  Injunction  has  been  granted  to  restrain 
the  Executor  of  the  Person  to  whom  private  Letters 
were  written,  from  publishing  them  without  the  leave 

(a)  Byron   yr.  Johnston j    a         (c)D3lyr.Doig,2Ye8.)iin. 
Mem.  29.  486. 

(b)  Oumetf  v.  Longman^  13         (rf)  8  Ves.  «15. 

Yes.  493.  S.  C.  MS.  •    (r)  Pope  r.  Curl,  2  Atk.  34K 
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cMwho  wrote  them  (/] ; 

(I  any  subject  to  any 

as  a  literary  woric  to 

of  Copyright,     Let- 

^ercial  or  other  busi- 

cSife  9  literary  work,  in 

ajyright.      Whether  a 

s  and   Relations  in 

,   falling  into  the 

Ns  of  Bankrupts,  &c. 

Hijunction  from  being 

s^lpht  be  injurious  to  the 

3|^  doubted,  unless  they 

g^^i^f|^|i^iJ5J  property  ;  but  w*ere 

dant  to  the  Public  as 
•ii^&^'^^«iff^l®'^f*Cpgi5ce,  and  never  autho- 

pi^r{^4i*>^*||'such  communications, 

rx^'.»-^^fl^T^^^bxfti|^3^5xltiff  were  denied,  to  the 

^l^PiQsls^leilliV^lzSi^  in  confidence,  the 


«00*  «':M'» 


i3#'3p!i||e^ir?ic:pfe  purpose  of  clearing 


<*:,ii^I|i^^>j|jgtI|s:JK|Jtelligence  was.  derived 


'^*? 


ra::  eo  eo  eo  eo  eo  <  eo  ea 

~liS^i2%*  *i^*  *iS%*  aoaoi  •oni  ^Xg-.^  ^'i!^  *i!*«;* 
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ieiietters  (g). 

i^ranted,  to  restrain  the 

and  i2er^or/5,  and  of 

^i^^^l^nslations(i)  surreptiti- 

s^p^^rC^Dation  of  a  Play  tgken  in 


•^1 


KA^  v.  Shertooodf  s  Meriv. 

l^ea.  p.  77.  Burnett  v,  C^* 
^i»^,  a  Meriv.  441. 

""f  "iii)  See  cases  of  Mr.  Webb 
ft  Mr.  Forrester  J  mentioned 
tiAgil.  694. 
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shortliand  irom  the  moutli  of  the  Performers,  has  been 
restrained  (/)•  If  a  Person,  by  an  extraordinary  effort 
of  Memory,  could  remember,  so  as  to  publish,  a  play, 
Lord  Eldon  intimated  he  might  legally  do  so  (m). 

It  is  competent  to  any  person  to  make  a  Map,  a 
Road  Book,  a  Selection  from  Authors,  a  Court 
Calendar,  &c.  such  subjects  being  open  to  all  the 
World;  and  in  these  cases  different  persons  might 
publish  their  collections,  though  the  articles  'might 
happen  to  be  the  same;  but  a  person  will  not  be 
pemdtted  to  copy  the  original  Work  of  another  (n). 
Nor  is  it  allowable,  under  the  pretence  of  Quotation, 
to  publish  either  the  whole  or  part  of  another's  Work, 
though  he  may  use,  what  it  is  in  all  cases  very  difficult 
to  define,  Jair  Quotation  (o). 

The  invasion  of  another's  Work  is  generally  made 
evident  to  the  Court  by  the  similarity  of  the  inaccu- 
racies (p),  which  could  only  proceed  from  unguarded 
plagiarism. 

An  Abstract  (q),  or  fair  Abridgment  of  a  Work, 
is  allovrable  (r) ;  but  a  colorable  Abridgment  is  not(^). 

In  regard  to  Engravings,  it  has  been  determined 
that,  the  Act  (8  Geo.  II.  ch.  13,)  is  not  merely  con- 
fined to  works  of  Invention,  but  means  the  designing 


(0  Machlin  against  Richard' 
son,  Ainbl.694. 

(flf)  Morris  v.  Harris,  Dec. 
12th  1814,  MS. 

(n)  See  Longman  v.  Win^ 
Chester,  16  Ves.  269 ;  and  see 
Matthewson  v.  Stockdale^  12 
Ves.  370,  and  Wilkins  v.  Aikifiy 
17  Ves.  425.  Carnan  v.  Botoles, 
1  Cox  283.  S.  C.  2  Bro.  C.  C. 
^o. 

(o)-  WiUaMY,  Aikirif  17  Ves, 
424, 


(p)  Carnan  against  Botoles^ 
2  Uro.  C.  C.  84;  but  see  Cari/ 
V.  Faden^  5  Ves.  24. 

(q)  Dodsley  against  Kinners- 
let/,  Ambl.  403  ;  and  see  Mack" 
lin  against  Richardson^  AmbJ. 
696. 

(r)  Gyles  v.  Wilcox y  2  Atk. 
143.  S.  C.  Barn.  3C8.  Bell 
against  Walker^  1  Bro.  C.  C. 

451- 
is)  Butterworth  v.  Robinson, 

5  Ves.  709.  2  Atk.  143. 
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iv  v)  See  1  Fonb}.  Eq^  4S»  i^ 
Jie. 
:%r«)  Lex  Praetoria»  MS. 

•S'fl)  6  VCS.  172. 
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Quia  thmtf  are  iled,  of  wliich  mentioii  will  presently 
be  made.  In  one  case>  an  Injmictian  was  obtained  to 
restndn*a  tranter  of  Stodk  standing  in  the  name  of  a 
Steward^  on  strong  evidence^  by  affidavit  that  it  was 
the  produce  of  his  master's  Property ;  but  an  Injunc- 
tion wm  refused  as  to  Money  of  the  Steward  in  the 
BaidEer's  hands  (6). 

VI.  InjunetJons  to  stsy  Nuisances^  will,  under  cir- 
cunstances^  be  granted,  but  they  will  be  extended  only 
to  sHch  as  are  Nuisances  at  Law :  the  fears  of  man- 
kind, thougk  they  may  be  reasonable  ones,  will  not 
create  a  nuisance. 

Nuisances  are  private  or  pubUc :  a  private  Nui* 
sance  is  that  which  affects  only  particular  person^  as 
in  stopping  up  ancient  lights,  &c. ;  a  public  Nuisance 
is  such  as  afifects  many  persons,  though,  at  the  same 
time,  it  may  likewise  be  of  a  private  nature  too,  as  in 
the  case  of  a  hole  in  the  King's  Highway,  &c. 

In  the  case  of  public  Nmsances^  an  Information 
may  be  filed  in  the  name  of  the  Attorney-General  (c) ; 
isnd  it  is  for  his  consideration  whether  it  shall  be  filed 
or  not  (rf) ;  and  of  late,  the  Attorney-General  has 
required  a  case  to  be  laid  before  him,  previous  to 
giving  his  Consent  that  an  Information  be  filed  in  his 
name  (e). 

Where  old  Houses  in  London  wei-e  converted  to  a 


(b)  Lord  ChedxDorth  ▼.  Ed-  (d)  Ibid.  159.  A»  to  ob- 

toards^  8  Ves.  p.  46 ;  but  in  a  ^curing    ancient  Lights*    see 

8ubsef|uent  case.  Cox  and  others  Attorney-General  v.     Nichols 

t.Pdxfnn^.  MS.  Lord  Eldon  said  16  Ves.  338. 

he  hao  <T»i)<?u!ted  with  Lord  lil-  1.      •  •  j   ^       • 

l«d>orojgii,andthoughthehad  /^)  See  what  is  said^r^.  m 

Mietoofar  Attomey-GenerjU  v ,  Heathy  \% 

{6)  Anon.  733*  S.  C.    See  ^^  ^H- 


Ismtt  V.  BakfTf  AmM.  158. 
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ttnction  (/). 
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ly  in  its  consequences 

^^^trown  is  entitled  to  the 
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■^(^■^uisance  (&),  or  of  s 

Aitornf^-Gattral  ». 

iv£r,  18  Ves.  3ig. 
''5''*4-rg^")  Kedesd.  Tr.  F).  117;  and 
"— '       '^^    what  is  Gaid  in   Ailortta/- 

seralv. Cleaver,  l8  Ves.  ai8. 

!)Couttonv.  tVliit0,^All.ii. 
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» 

ptibUc  Nuisance,  it  seems  necessary  that  a  Judgment 
at  Law  ascertaining  the  rights  of  the  Parties  should 
be  obtained  previous  to  an  Injunction  (/)• 

A  Nuisance  respecting  lights  is  not  such  merely 
because  the  Plaintiff's  lights  are  altered;  for  then 
no .  vacant  piece  of  ground  could  be  built  upon  in 
London ;  but  the  Law  says  it  must  be  so  near  as  to  be 
a  nuisance.  Seventeen  feet  distance,  for  instance, 
will  not  constitute  a  nuisance.  The  loss  of  a  Pros- 
pect is  not  considered  as  a  nuisance  (m). 

An  Injunction  will  not,  on  motion,  be  granted  to 
pull  down  blinds  obstructing  the  Plaintiff's  lights,  no 
order  ever  being  made,  on  motion,  to  pull  down  any 
thing,  though  it  is  sometimes,  and  but  rarely,  done 
on  a  decree;  but  the  Chancellor  will,  by  consent, 
put  the  matter  in  a  way  of  Trial  at  Law,  and  order 
scaflblding  to  be  pulled  down,  and  enjoin  the  party 
from  building  or  erecting,  whereby  any  of  the 
PlaintiflF's  Lights  may  be  obstructed,  till  afier  Trial 
had  (n). 

VII.  Miscellaneous  Cases  in  which  an  Injunction 

has  been  granted. 

If  an  Ejectment  is  brought  to  try  a  right  to  Land 
in  a  Court  of  common  Law,  a  Coui;t  of  Equity  will 
restrain  the  Party  in  possession  from  setting  up  any 
title  which  may  prevent  the  fair  Trial  of  that  right  j 

(/)      Attomey-General     v,  (n)  Ryder  v.  Benthanii  i  Veu. 

Ckaver,  18  Ves.  an.  543.  S.  C.  1  Dick.  277,  where 

,   _     _.  ,            ,     ^  the  order  is  more  particularly 

(m)    Ftshmongers   Company  gt^ted  ;  and  see  Morris  v.  Les- 

against  East  Indm   House,    1  ,^^^  ^y  j^^^d  Berkley,   4  Ves. 

Dick.  165.  2  -^ 
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inson  v.  Lord  Bi/ron,  i  Bro. 
X'.  588.  S.  C.  2  Cox  4. 
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irdj  o«t  of  good  v^air  ^'  {q).     A  TJemmt  far  life^ 
however^  \m  been  oompelled  to  repair  (r).    The 
Codrt  ^nU  gnat  an*  Ipjonctioii  where  there  thaebeen 
a  fovdUe  Entry  by  CommiMonera  of  the  Turnpike, 
for  the  purpose  of  dicing  Omvel  on  Land  leased  to 
the  Plaintiff  for  tifentymne  years  and  turned  into  a 
Garden  (J).    And  so,  too,  it  seems,  according  to  the 
reasoning  rf  lAxr4  HarJmckej  an  Injunction  lies  in 
die  case  of  priffate  persons  entering  by  force  into 
ground  of  which    another  has  had  possession  &r 
taaenty-one  years,  tiiough  in  audi  ease  there  is  a 
rem0dy  at  Lamt ;  <<  but  that,"  (says  hss  I^oi^dahip,) 
"  frould  be  only  for  a  particular  wroQ^  done,  and  not 
equal  to  the  remedy  in  Chancery  '^  (0* 

An  Injunction  yrSX  be  granted  to  protect  the  en- 
joyment  of  a  specific  Chattel  not  properly  the  subject 
of -compensation  in  damages  (u).  It  will  be  gmnted 
indieed  to  prev^it  the  destruction  of  any  personal  Pro- 
perty, not  properly  the  subject  of  compensation,  until 
the  rights  respecting  it  are  ascertained ;  upon  the  prin- 
ciple of  prei^nting  irreparable  mischief  (x). 

There  are  various  o4;h6r  occasions  where  an  Injunc- 
ti<m  will  be  granted,  but  which  it  is  difficult  to  state 
•otiierwiBe  than  in  detached  Propositions. 


(f)  Lane  ▼.  Netodigate^   io 

(r)  Prac.  Chan.  p.  260.  In 
Birch  V.  Hoft,  3  Atk.  725,  a 
motion  was  made  in  the  nature 
•f  an  Injunction,  or  rather  for 
levre  to  put  a  Mill-dam  into 
the  same  situation  it  was  in 
before  it  wa<MCut  down :  Lord 
Hardmcke  said  ''he  had  known 
numbers  of  applicaUons  of  the 
kind^  but  whue  the  right  is  un* 


heard  and  undetermined,  the 
Court  have-as  constantly  denied 
the  motion/' 

(«)   Hughes  V.    Trustees  of 
Morden  College,  1  Ves.  188. 

(0  Hughes  V.   Trustees  ff 
Morden  College,  1  Ves.  189. 

(u)  Lady  Aruttdeliv.  Phipps, 
10  Ves.  139. 

(x)  Nutbrowne  v.  Thornton, 
10  Ves.  163. 
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^Strf  Clinton,  19  Ves.  261.  S. 

••*•  ^  m^)Flo'wer  V.  Herbert,  a  Ves, 

55s;  •S^)  Ifeyor  V.  ^/few,  2  A tk.  2 1 3. 
i^-  :ik/)  Ibid. 

•   •^)  Hathorntcaite  ▼.  Russell, 
V^i^SfJtk.  126.  S.  C.  Barn.  334. 
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Oa  8  Bill  by  Creditors  against  the  Executor,  Heir, 
and  Purchaser,  of  a  Real  Estate  chaiged  for  pay- 
ment of  debts,  an  Injunction  may  be  obtained  to 
restrain  the  payment  of  the  purchase  Money  to  the 
Heir  (/). 

In  the  case  of  Agreements  on  Sales,  and  Deposits 
made,  if  the  Agreement  is  not  peirformed  by  the 
tone  stipulated  the  Purchaser  can  bring  an  Action 
for  his  Deposit ;  but  a  Bill  may  be  filed  against  him, 
praying  a  specific  Performance,  and  an  Injunction  in 
the  mean  time. 

An  Injunction  also  may  be  obtained  on  a  Certificate 
of  the  Bill  file4»  and  Affidavit,  against  a  surviving  Part- 
ner, to  restrain  him  from  disposing  of  the  joint  Stock, 
and  receiving  the  outstanding  debts,  he  being  embar- 
rassed and  in  prison,  and  misapplying  the  Property  (g). 

If  a  Lord  of  a  Manor  has  approved  under  the 
Statute,  and  left  sufficient  Common  of  Pasture,  and 
the  Inclosures  are  thrown  down  by  the  Tenants^  an 
Injunction  may  be  obtained,  and  at  the  hearing,  an 
Issue  will  be  directed,  as  to  the  rights  of  the 
Parties  (h). 

An  Injunction  against  the  Use  of  a  Market  will 
not  be  granted,  at  least,  until  a  Title  at  Law  is 
established  (i). 

If  an  Ejectment  be  brought  against  a  Tenant, 
who  makes  default  at  the  Trial,  and  employs  the 
interval  in  doing  all  the  mischief  in  his  power,  an 

(/)  Green  against  L&wes,  3         (A)  Weeks  v.  Stoker,  a  Vera. 

Bro.  C.  C.  Q18.  300.   Arthington  v.  Fawkes,  3 

(g)  Harty  v.  Schroder,  8  Ves.  Vem.  356:  Honson  v.  Gordiner, 

318 ;  and  see  on  this  subject  7  Ves.  309. 

Mead  V.  BonoerSf  4  Bro.  C.  C.         ,.   .         •  v  .  ^,^ 
..^  (1)  Anon.  2  Ves.  414. 
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restrain  the  Lessor  from  suing  at  Law  upon  such 
Covenant  (r)» 

The  Court  with  reluctance  grants  an  Injunction 
to  stay  the  working  a  Colliery,  unless  there  is  a  breach 
of  an  express  Covenant,  or  an  uncontroverted  mis« 
chief  (5). 

Where  there  is* an  Agreement  for  a  Lease  of  a 
Farm,  and  the  intended  Lessee  is  in  possession,  and 
uses  it  '^  in  a  grossly  tmhtisbandlike  manner,''  and 
there  would  be  a  right  of  re-entry  in  the  Lease,  when 
executed,  an  Injunction  will  lie,  but  not  be  continued, 
with  a  view  to  a  specific  performance  (J). 

It  seems,  that  even  if  no  right  of  Entry  was  to  be 
introduced  under  an  Agreement  for  a  Lease  of  a 
Farm,  yet  the  Court,  seeing  a  gross  case  of  Waste^ 
(which  will  in  all  cases  be  a  Forfeiture  of  the  place 
wasted,)  and  gross  breaches  of  Covenant,  that  could 
not  well  be  indemnified  by  damages,  would  interfere 
by  Injunction  (u). 

If  a  person  sells  the  Good  Will  of  a  Trade,  and 
afterwards  attempts  to  set  up  the  same  Trade,  in  the 
same  place,  under  the  same  sign  or  name,  the  party, 
giving  himself  out  as  the  same  person,  an  Injunction, 
it  seems,  may  be  obtained  (or). 

An  Injunction  will  not  lie  to  restrain  one  Trader 
from  making  use  of  the  same  mark  with  anotlver  (t/). 

Where  the  shares  of  Parties  in  a  Ship  are  not 
ascertained^  an  Injunction  may  be  obtained  to  restrain 
the  sailing  of  the  Ship  until  the  share  of  the  Party 

(r)  Barreii  v.  Blagrave,  6  (u)  Ibid.  73. 

Ve«.  106.  (x)  See  CruttoeU  ▼.  Lytf,  17 

{$)  Anon.  Ambl.  209.  Yes.  34^. 

(f )  G^urlay  ▼.  Duke  tfSomfr*  (y)  Blanchard  v.  HiU^  %  Atk, 

mT,  18  Yes.  78,  484. 
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complaining  is  ascertained,  and  a  reference  will  be 
ordered  to  ascertain  the  shares  and  settle  the  security. 
When  the  shares  are  ascertained,  the  Court  of  Ad- 
miralty is  always  open  to  applications  by  part-owners 
to  restrain  the  sailing  of  Ships  without  their  consent, 
until  security  given  to  the  amount  of  their  respective 
shares  (j^). 

An  Injunction  to  restrain  the  sailing  of  a  Ship 
upon  the  application  of  a  part-owner  was  refused, 
where  the  Ship  was  intended  to  sail  the  next  day, 
and  it  did  not  appear  by  the  Affidavit  filed  in  support 
of  the  motion  that  there  were  any  circumstances  to 
account  for  the  Plaintiff's  delay  in  applying  (a). 

Afj^r  a  Decree  to  account,  an  Injunction  will  be 
granted,  on  the  motion  of  the  Defendant,  to  restrain 
the  Plaintiff  from  proceeding  at  Law,  in  an  Action 
commenced  by  him  pending  the  Suit  in  Equity  (6). 

Perpetual  Injunctions  are  granted  on  many  oc- 
casions; against  a  Bond,  for  instance,  for  the  pur- 
chase of  an  office,  although  the  office  was  not  within 
the  Stat.  5  and  6  Edw.  6  (c) ;  and  against  a  Bond 
of  Resignation,  (the  Patron  making  an  ill  use  of  it,) 
to  prevent  the  Incumbent  demanding  Tithes  {d). 


(z)  Hal^  V.  Goodsotif  3  Me- 

riv.  77. 

(a)  Christie  v.  Craig,  2  Meriv. 
I37» 

(b)  Wilson  V.  Weth$rherd, 
2  Meriv.  ^o€k  ;  Macher  v.  Reed, 
1  Ball,  h  Bea.  318. 

(c)  Hanington  against  Dn 
Chatel,  1  Bro.  C.  C.  126. 

{d)  Durston  v.  Sandys,  1 
Vern.41 1.  S.  C.  2  Ch.  Cai.  186. 
S.  C.  2  Ch.  Rep.  398.  See  also 
Pcele  V.  Capel,  1  Str.  534.  Grey 


V.  Hesketht  Ambl.  s68.  S.  C. 
MS.  WiUiams  v.  CufUn,  16 
June  1737,  MS.  3  Bum's  Eccl. 
L&v>  336.  Babbington  v.  Wood, 
Hutt.  111.  ciied  1  FonbL  £q. 
232,  in  note.  See  also  what 
in  said  in  Laijo  v.  Lm»,  Forr. 
140.  S.  C.  MS.  In  Fytche  v. 
Bishop,  of  London,  it  was  de- 
cided in  the  House  of  Lords 
that  general  Bonds  of  Resig- 
nation were  bad*  See  an  excd- 
lent  speech  in  the  House  of 
Lords  by  Bishop  Watson.  [Lif<t 
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Such  an  Injunction,  also,  has  been  awarded  against 
proving  a  Will  in  the  Spiritual  Court,  which  on 
a  Trial  at  Law  has  been  found  to  be  no  Will  {e). 
And  these  perpetual  Injunctions  remain  notwith- 
standing the  death  of  the  Plaintiff;  nor  is  it  neces- 
sary for  his  Representative  to  61e  a  Bill  to  continue 
«uch  Injunction  (/). 

But,  it  seems,  a  Bill  to  establish  a  legal  Title  and 
a  perpetual  Injunction  is  never  entertained,  unless 
there  are  particular  circumstances  stated  in  the  Bill, 
showing  the  necessity  of  the  Couit's  interposition, 
either  for  preventing,  multiplicity  of  Suits,  or  other 
vexation,  or  for  preventing  an  injustice  irremediable 
by  a  Court  of  Law  {g). 

Perpetual  Injunctions  are,  generally,  the  object 
for  which  what  are  termed  Bills  of  Peace  are  in- 
stituted. The  principles  upon  which  these  Bills  are 
resorted  to,  will  now  be  considered. 


of  Watson,  1  vol.  p.  180.  &c.] 
See  also  Cunningliam's  Law 
of  SimoDj,  and  what  is  said 
in  Partridge  v.  Whision,  4 
Ter.  Rep.  359.  A  Bond  to 
resign  in  favour  of  a  particular 
person  is  eood.  See  what  is 
said  as  to  this,  and  the  decision 
of  the  Bishop  of  London  and 
Fytche^  in  Dashtoood  v.  Peytouy 
10  Ves.  46,  &c.  ;  and  Ar- 
ihington  v.  Calverly^  MS.  In 
several  cases  a  general  Bond  of 
Resignation  is  conside^d  as 
good.  See  3  Salk.  325,  and 
Raym.  175,  3  Mod.  297,  Sid. 
387,  cited  in  margin.  A  Bill 
passed  in  the  Mouse  of  Lords 
to  declare  the  Law  in  these 
cases,  but  it  was  successfully 


opposed  in  the  House  of  Com- 
mons, as  fatal  in  its  example, 
by  taking  away  the  only  check, 
restraint,  and  control,  upon 
courts  of  dernier  appeal — the 
public  inconvenience  arising 
from  the  false  determinations 
of  superior  courts.  The  Bill 
was  rejected. 

(e)  Beversham  v.  Springoldy 
1  Ch.  Cas.  80 ;  and  see  2  Atk. 

379- 

(y^  Vid.  the  case  mentioned 
in  Morgan  v.  Scudamorey  2  Ves. 
Jun.  313. 

{g)    Sec   Arg.  in    William 
Welbyy  Esq.  A  pp.  and  Duke  of 
Rutland,  Rcbp.  6  Bro.  l\  0. 

575. 
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u  it  may  be  made  by  Ejectment,  a  proceeding  which 
may  be  repeated  for  ever  (and  which  is  not,  as  now 
used,  part  of  the  old  Law)  Courts  of  Equity  wil^ 
interfere  to  prevent  such  an  oppressive  proceeding, 
which  overturns  the  principles  of  the  ancient  Law, 
whereby  perpetual  litigation  was  prevented  (/)• 

ARer  Jive  Trials  in  Ejectment,  and  Verdicts  in  all 
of  them,  for  the  Earl  of  Bathj  he  brought  a  Bill  of 
this  description  for  a  perpetual  Injunction,  and  though 
Lord  Coxvper  refused  to  grant  it,  yet  the  House  qf 
Lords,  on  Appeal,  granted  the  Injunction (w).  After 
even  txvo  satisfactory  Trials  of  an  Issue  Devisavit  vel 
norif  the  Court,  it  seems,  will  interpose  to  prevent 
any  further  Trial  (n),  especially  if  they  were  Trials 
3tBar(o). 

Where  several  verdicts  have  been  obtained  against 
Trespassers,  an  Injunction,  it  seems,  may  on  such  a 
Bill  be  obtained  against  future  trespasses  ;  but  if  on 
such  Trials  the  party  refuses  to  produce  documents 
necessary  to  a  decision,  the  Court,  it  seems,  would 
not  grant  an  Injunction  (^p) . 

If  a  Trust  Estate  be  devised  to  be  sold,  and  a  Bill 
is  brought  against  the  Trustees  to  oblige  them  to 
sell,  and  the  Heir  contests  the  Will,  after  two  Trials 
the  Court  will  grant  a  perpetual  Injunction  {q). 


(/)  See  Dewnsher  v.  Newert" 
ham,  a  Sch.  &  Lefr.  211. 

(m)  Lord  Bath  v.  Sherminy 
Prec.  Ch.  261 ;  and  S.  C.  as  it 
seems,  in  Lucas's  Rep.  p.  1, 
and  1  Bro.  P.  €•  266,  on  the 
appeal.  See  also  8.  C.  noticed 
in  Leighton  and  Leighton^  1  P. 
Wras.  672. 

.  (tt)  D(Ues  ▼•  Grav^i  2  Ves. 
Jan.  ^93, 


(0)  See  I  P.  Wms.  671.  S.  C. 
1  Str.  404,  and  2  Bro.  P.  C. 
217.  Coker  V.  Farewell,  2  P. 
Wms.  563.  See  also  on  this 
subject  Devonsher  v.  Netoen- 
ham,  2  Sch.  &  Lefr.  211. 

(p)  Field  ▼.  Beaumont,  1 
Swanst.  110. 

(q)  Leighton  ▼.  Sir  Edward 
nsnton,  1  P.  Wms.  671. 
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to  bave  brought  Actions  at  Law  (^).  In  this  case, 
it  is  observable,  that  whilst  the  Suit  was  pending,  the 
Plaintifis  caused  the  Agent  of  the  Defendant  to  be 
indicted  for  a  breach  of  the  Peace  in  fishing  in  their 
Liberty ;  and  upon  a  motion  made  before  Lord  Hard- 
tvicke  to  stop  the  prosecution,  he  observed,  **  This 
Court  has  not  originally,  and  strictly,  any  restrain- 
ing power  over  criminal  prosecutions  (y) ;  and  in  this 
case,  if  the  Defendant  had  applied  to  the  Attorney- 
Greneral,  he  would  have  granted  a  noli  prosequi.  For 
where  a  complaint  is  grounded  on  a  CivU  Right,  for 
which  an  Action  of  Trespass  would  lie,  the  Attorney- 
General  of  course  grants  a  noli  prosequi.  If  Actions 
of  Trespass  had  been  brought  vi  et  armis,  this  Court 
would  have  stopped  them  ;  but  though  I  cannot  grant 
an  Injunction^  yet  I  may  certainly  make  an  order  upon 
the  Prosecutors  to  prevent  the  proceeding  on  the  Inr 
dictment.  Supposing  it  was  a  Suit  for  a  right  of  Land 
where  entries  had  been  made,  and  the  Bill  was  brought 
to  quiet  the  possession,  and  after  that  they  prefer  an 
Indictment  for  a  forcible  entry,  which  is  of  a  double 
nature,  as  it  partakes  of  a  breach  of  the  Peace,  and  is 
also  a  Civil  Right,  this  Court  would  certainly  stop  the 
proceedings  upon  such  indictment.  Where  Parties 
snbmit  their  right  to  the  Court,  they  have  certainly 
a  Jurisdiction,  and  may  interpose.  Therefore  I  will 
make  an  Order  to  restrain  the  Plaintiffi  from  pro- 
ceeding at  the  Sessions  till  the  hearing  of  the  Cause, 
and  further  Order  (^)." 

(x)  Mat/or  of  York  ▼.  Pil'  398,  and  what  Lord  Eldon  says 

ktugton^  1  Atk.  38a;  and  see  in  Attornei/'' General  y.  Cleaver^ 

Lord  Tenham  v.  Herbert^  9  Atk.  .  1 8  Yes.  220.     The  Chancellor 

^83.  has  no  jurisdiction  to  grant  an 

(^)  See  ante.  Injunction  to  stay  proceedings 

(2)  1  Atk.  303.  Mayor,  Sfc.  of  on  a.  Mandamus,  nor  to  an  /n- 
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f)  Pavdet  V.  Ingreif^  I  Vcrn* 
1  Tol.  £q.  Gas.  Abr.  p.  7g. 


YJ^-i^^  former  BiU.    Ibid. 
^MlT^^mg)  Corporation   of  Carlisle 
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as,  m  the  Case  of  the  City  of  London  v.  Perkhu,  in 
the  House  of  Lords,  where  the  City  of  London 
brought  only  a  few  persons  before  the  Court,  who 
dealt  in  those  things  whereof  the  duty  was  claimed, 
to  establish  a  right  to  it ;  but  because  a  great  number 
of  Actions  might  be  brought,  the  Court  suffer  such 
BOls,  though  the  Defendants  might  make  distinct 
defences,  and  though  there  was  no  privity  between 
them  and  the  City  (h). 

It  has  been  determined,  however,  that  a  Bill  of 
Peace  will  not  lie  for  the  mere ,  purpose  of  settling  the 
boundaries  of  two  Manors  (i)  ;  or  two  Parishes,  to 
have  the  boundaries  of  each  ascertained  {k).      **  It 
would  be,"  said  Lord  Thurlow,  "  to  try  the  Boun« 
daries  of  all  the  Parishes  in  the  Kingdom  on  account 
of  the  Poor  Laws."     He  apprehended  these  Issues 
had  usually  been  directed  by  consent  of  the  Parties  (/)• 
It  seems,  too,  that  the  Court  on  a  Bill  of  this  nature 
will  not  decree  a  perpetual  Injunction  for  the  enjoy- 
ment of,  nor  establish  the  right  of  a  Party  who  claims 
in  contradiction  to,  a  public  right ;  as  a  right  to  a 
Highway,  or  a  common  navigable  River;  for  that 
Would  be  to  enjoin  all  the  People  of  England  (rn). 
Where,  therefore,  a  Bill  was  brought  to  be  quieted  in 
the  possession  of  an  ancient  Ferry ,  used  with  a  Rope 
over  the  River  Ware^  against  twenty  Defendants,  who 
had  cut  the  Rope,  with  a  view,  as  it  was  insisted,  to 
avoid  multiplicity  of  Actions,  the  Chancellor  observed, 
'^  Haintiff  may  have  trespass  for  cutting  the  Rope :  a 
Feiry  is  in  nature  of  an  Highway ;  and  a  Bill  does 

{h)  4  Bro.  P.  C.  157.  Street,  against  theParuh  of  Si. 

(t)  Wcke  y.  Confers,  9  Cox  Leonard,  SharetSick,  1  Bro.  40. 

360.  (t)  Id.  ibid. 

{k)  Parish  of  St.  Luke,  Old  {m)  Mitford'sPleadingi,  129. 
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Interest,  and  the  Bill  is  preferred  by  all  the  parties 
interested,  or  a  determinate  number,  in  the  name  of 
themselves  and  the  rest ;  but  in  this  ease  one  only 
brings  the  Bill  on  the  general  right,  and  not  on  the 
foot  of  any  particular  distinct  right ;''  and  therefore 
the  Bill  was  dismissed  with  costs  {p). 

A  Bill  of  this  kind  should  not  merely  pray  Special 
Relief,  as  that  the  Plaintiff  may  be  quieted  in  the 
possession  till  the  right  is  tried  at  Law ;  but  should 
also  pray  relief  in  the  Premises,  or  a  perpetual  In- 
junction :  and  in  a  case  where  it  was  deficient  in  that 
respect,  the  Bill  when  it  came  to  an  hearing  was 
directed  to  be  amended  in  that  particular  {q)* 

VII.    Bill  of  Interpleader. 

A  Bill  of  Interpleader^  (similar  in  some  measure 
to  the  tertius  interveniens  of  the  Civil  Law(r),  and 
to  the  doctrine  of  Interpleading  at  Law,  in  cases  of 
Bailment  (s),  is  resorted  to,  where  a  person  claiming 
no  right  in  the  subject,  and  not  knowing  to  whom  he 
ought  of  right  to  render  a  Debt  or  Duty,  apprehends 
injury  from  claims  made  (a  mere  claim  is  a  ground  of 
Interpleader)  (/),  by  two  or  more,  claiming  in  differ- 
ent or  separate  Interests,  the  same  Debt,  or  the  same 
Duty  (u).  And  this,  though  the  demand  of  one 
Defendant  is  by  virtue  of  an  alleged  legale  and  the 

(p)  Harrison's  Ch.  vol.  1.  p.     Lavr,  a  Bill  of  Interpleader  is 
114.  Tfbt  sustainable.     See  Redesd. 

(y)  Evodme  Hosviial  v.  An*     Tr.  PI.  p.  39,  n.  0  ;  3rd  edit. 

^^'•'  l,y«;?-  *^^'  (^;  Langstm  v.  Boyhion,  2 

(r;  Glib.  For.  Rom.  c.  4.  Ves.  jun.  to;. 

Vol-  109.  In  cases  of  BaU-  (u)  Dungn  y.  Angove.^Vea. 
meat,  where  the  Partiw  may  J""-  3|o.  Redesd.  Tr.  PI.  39. 
be  compelled  to  interplead  at     ^™  *"'*■ 
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t.  Jun.  101.  Dungey  againat 
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and  an  Affidavit,  as  in  cases  of  Waste  (jf) ;  the  com- 
mon Injunction  must  first  be  obtained,  and  afterwardsr 
on  motion  an  Injunction  to  stay  Trial.  And,  it 
seems,  the  Plaintiff  never  can  proceed  compulsorily, 
by  Injunction,  till  he  has  brought  the  Money  into 
Court  (e\  though  there  are  some  cases  that  point  to 
a  contrary  doctrine  (/*).  In  the  Ea^ckeqtier,  when  the 
Plaintiff  produces  a  certificate  of  the  Deputy  Register 
that  the  Money  is  paid  into  Court,  it  is  a  Motion  of 
course  to  grant  the  Injunction  (^). 

Such  a  Bill,  in  respect  of  a  sum  under  £.10,  has  in 
the  Exchequer,  been  dismissed,  as  being  beneath  the 
dignity  of  the  Court  (A). 

There  must  be  annexed  to  the  Bill,  or  upon  the 
filing  of  it,  there  must  be  made  (i)  an  Affidavit  by 
the  Plaintiff,  that  he  doth  not  exhibit  his  Bill  by 
Fraud  or  Collmion  with  the  Claimants,  but  spontU'^ 
neottsly^  for  his  own  security ;  but  he  need  not  swear 
that  the  Bill  was  filed  at  his  o*wn  ea^pense  {k) ;  nor,  it 
seems,  that  it  is  filed  without  the  knowledge  of  either 
of  the  Defendants  (/),  though  in  the  forms  of  such 
Affidavit,  in  some  books  of  Practice  {ni)  that  allega- 
tion is  introduced.  If  no  such  Affidavit  is  made, 
the  neglect  affords  ground  for  a  Demurrer  (w).  The 
more  usual  way  is  to  annex  the  Affidavit  to  the  Bill. 


(d)  Croggan  v.  St/moni,  3 
MadcL  Hep.  13a  Sea  quae. 

(e)  Prac.  Reg.  Wyatt's  edit. 
78.  3  Bro.  C.  C.  3^-  Paris 
V.  GilAaniy  Coop.  56. 

(y*)  See  the  cases  cited  in 
Mr.  Hollist's  Arg.  3  Bro.  36. 
Dungei/  V.  Angovc  and  others. 

(^f)    1  Fowler's  Frac.  296. 

(fi)    2  Anst,  530. 

(f)  To  such  a  Bill  against  the 


Attorney-General  and  others, 
there  must  be  an  affidavit  an- 
nexed, Bunb.  303. 

(Jc)  1  Ves.  Jun.  248.  Metcalf 
y.  Harvey. 

(f)    Stevenson    v.   Anderson^ 
2  Ves.  &  Bea.410. 

(wt)  See    Harrison's    Pract. 
Edit.  Newl.  p.  402. 

(n)  Redesd.Tr.  PL  116. 
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l3iat  service  on  the  Attorney  should  be  a  good  ser- 
vice (/). 

So,  though  one  of  the  Defendants  has  not  appeared 
to  the  Bill,  and  the  usual  process  of  contempt  has  been 
gone  through  (u),  or  if  one  of  the  Defendants  does 
not  appear  at  the  hearings  a  Decree  will  be  made  (^). 

An  Interpleading  Bill  is  considered  as  putting  the 
Defendants  to  contest  their  respective  claims,  just  as  a 
Bill  by  an  Executor  or  Trustee  to  obtain  the  direction 
of  the  Court  upon  the  adverse  claims  of  the  different 
Defendants.  .If,  therefore,  at  the  hearing,  the  question 
between  the  Defendants  is  ripe  for  decision,  the  Court 
decides  it,  and  if  it  is  not  ripe  for  a  decision,  directs 
an  Action,  or  an  Issue,  or  a  rcJference  to  the  Master, 
as  may  be  best  suited  to  the  nature  of  the  case  (t/). 

Such  a  Bill  lies  where  a  Tenant  may  be  liable  to  pay 
his  Rent  to  one  of  two  different  persons  claiming  the 
same  Rent  in  privity  of  Tenure  and  privity  of  Con- 
tract,  as  in  the  case  of  Mortgagor  and  Mortgagee, 
Trustee  and  Cestui  que  Trust,  or  where  the  Estate  is 
settled  to  the  use  of  a  married  woman,  of  which  the 
Tenant  has  notice,  and  the  husband  has  been  in  the 
receipt  of  the  Rent,  and  di£ferences  arise  between 
them,  and  she  claims  the  Rent.  There  may  be  a 
variety  of  cases  in  which  the  Tenant,  not  disputing  the 
Title  of  the  Landlord,  but  affirming  that  Title,  the 
Tenure,  and  the  Contract  by  which  the  Rent  is  pay- 
able, but  where  it  is  uncertain  to  whom  it  is  to  be  paid, 
may  file  a  Bill  of  Interpleader  (xr).     But  a  Tenant 

(/)  Stevenson    v.    Andersofiy         {£)  Hodges  v.  Smithy  i  Cox, 

2  Ves.  6c  Bea.  407 ;  and  see  337.  S.  C*  mentioned  16  Vet. 

Edvoardt  v.  Helmuth^   2  Yes.  203. 

U  Bea.  412,  2d  Edit.  U  S.  C.         {y)   AngeU  v.  Haddon,   16 

Coop.  245.  Yes.  205. 

(tt)  Fairbrother  v.  Pratieni         (z)  2  Yes.  Jun.  32.  Dungey,  > 

and  anothety  1  Daniel,  64.  v.  Angove.    Hodges  r.  Smith, 
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commences  his  Suit  against  the  Defendant,  praying 
to  be  relieved  according  to  his  right,  the  Plaintiff  in 
the  first  Suit  may  make  the  Plaintiff  in  the  second 
Suit  a  Defendant,  in  order  to  interplead,  and  contest 
the  right  (J^.  A  mere  stakeholder  may  file  such  a 
Bill  (g)y  as,  for  instance,  Agents  for  Captures  (A),  or 
a  Captain,  where  Parties  claim  adversely  under  a  Bill 
of  Lading ;  but  it  seems  where  the  adverse  claims 
are  paramount  to  the  Bill  of  Lading  he  cannot  file 
such  a  Bill  (i)«  So  an  Auctioneer  may  file  such  a 
Bill  where  the  Vender  and  Purchaser  both  claim  the 
deposit  made  on  the  Sale  (A).  So  a  Factor  having  con- 
tradictory claims  upon  him  may  file  such  a  Bill  (/). 

Where  a  House,  insured,  was  burnt  down,  and  the 
Tenant  filed  a  Bill  for  the  specific  performance  of 
an  Agreement  for  a  Lease  to  the  Plaintiff,  and 
against  an  Insurance  Company,  to  have  the  Insurance 
Money  laid  out  in  the  rebuilding  of  the  Premises,  and 
the  Landlord  brought  an  Action  on  the  Policy ;  the 
Insurance  Company,  it  was  held,  were  entitled  to 
file  a  Bill  of  Interpleader,  and  to  be  paid  the  Costs 
of  both  Suits,  and  of  the  Action  at  Law,  out  of  the 
Fund  in  Court  (m). 

Where  several  Bills  are  brought  by  the  same  Person 
and  for  the  same  thing,  or  in  case  of  an  Infant,  where 
several  Bills  are  brought,  by  several  prochein  Amys 

^)  Prac.  Eeg.  p.  78,  last  (h)  Fairlrother  ▼.  PraHent 

Edit.  and  another,  1  Daniel,  64.  Ne- 

(g)    6  Ves.  Jun.  418.  Aid-  rot  v.  Harris^  Ibid,  in  note  to 

rii^e  V.  Mcsner.  p.  68 ;  and  see  the  fonn  of  the 

(A)   See  Sutions  v.  Earl  of  Decree  there. 

Scarbormgh,  9  Ves.  73,  where  ^^^  Martinius  v.  Hehnuth  and 

*?  ^%  Pleadings  such  a  Bill  is  ^^^^^     ^oop.  C45.  S.  C.  2  Ves. 

stated  to  have  been  brought,  ^  j,^^  ^^    *; j  Eji^., 

and  an  Issue  directed.  -r  #  * 

(0    JUmx  V.  Richardson,  3  J*")  ^^'"''^  ^'  Gilham,  Coop. 

Madd.  Rep.  377.  5<5. 
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Plaintiff  is  entitled  to  his  Costs  out  of  the  Fund  ixk 
Court  (s) ;  and  if  there  be  no  fund  in  Court,  thc^ 
Costs  will  be  giren  against  the  Party  who  occasioned 
the  Bill  (jt).  Costs  may  be  given  as  between  the 
Defendants  to  an  Interpleading  Bill  (uy.  Justice 
requires  this,  and  it  has  been  done  in  several  Cases ; 
the  decision  to  the  contrary,  of  Dowson  and  Hard- 
castle  (x)j  not  having  been  followed. 

In  a  case  where  one  Defendant  did  not  appear  at 
the  hearing  of  the  Cause,  a  Decree  was  made  in  favour 
of  the  Defendant  who  appeared,  and  the  Plaintiff 
was  directed  to  retain  his  Costs,  and  that  the  Costs 
so  retained,  and  also  the  Costs  of  the  Defendant  who 
appeared,  should  be  paid  by  the  other  Defendant; 
and  the  Injunction  was  made  perpetual  against  him(^). 

If  the  Assignees  of  a  Bankrupt  claim  goods  taken 
in  execution,  and  the  Assignees  and  the  Plaintiff  in 
the  Execution  both  refuse  to  indemnify  the  Sheriff, 
a  Court  of  Law  will  protect  him,  and  arrange  the 
proceedings  so  as  to  seciire  the  Property  and  try  the 
right  (z),  and  by  this  means  prevent  the  necessity  of  a 
Bill  of  Interpleader. 

It  is  very  obvious  that  Bills  of  Interpleader  may 
on  many  occasions  be  advantageously  resorted  to ; 
but  the  Court  does  not  look  very  favourably  upon 
them,  and  Lord  Hardwicke  expressed  himself  un- 

(5)  2  Bro.  C.  C.  149.  Aid'  see  also  Edensar  v.  Robmis, 

rich  against  Thompson^  recog-  2  Cox  280. 

nized  16  Ves.  204,    Cmian  v.  {^x)  1  Ves.  Jun.  368.  S.  C. 

JFUlianUy  9  Ves.  108.  3  Cox,  278. 

(0  Aldridge  V.  Mesner,  6  Ves.  (y)  fj^^^  y^  Smiih,  1  Cox, 

^^9'  357- 

(11)    Conaan  v.  Williams,  9  («)  See  M'Gcorge  v.  Birch, 

Ves.  108,  and  the  cases  in  note;  4  Taunt,  i^Ss* 
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fn 

;ij)  I  Ch.  Ca.31- 
JS)  Dougl.  5,  note  s. 

t^^'.^f)  Rertesd.  Tr.  PI.  p.  49. 
'  -*^^^^-  ^^S-  ^'-     AcoordiDg  to 
•'.^i<Be  Precedents  a  Subpcena  it 
SSi^n-^Us*^*^  <  "^^  ^"^  ^^l*  Jacob's 
,;j.  .g.  .5.  i^.  .J^.  ^    .Ulj^cery  Prac.  C83. 
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When  the  Party  has  filed  his  Certiorari  Bill,  <m 
Motion,  and  a  Certifipate  from  the  Six  Clerk  that 
the  Bill  is  filed,  the  Certiorari  Wi^it  prayed  for  by 
it  will  be  granted  by  the  Lord  Chancellor,  and  is 
usually  directed  to  the  Judge  of  the  Inferior  Coyrt, 
requiring  him  to  certify,  or  send  to  the  Court  the 
Tenor  of  the  Bill  or  Plaint  there,  with  the  process 
and  proceedings  thereupon.     When  the   Order  is 
passed  and  entered,  the  Clerk  in  Court  procures  the 
Writ,   and  upon  the  making  out  and  receipt  of  it, 
a  Bond  is  entered  into  before  the  Register,  by  the 
Plaintiff  in  the  Certiorari  Bill,  together  with  a  syrety, 
to  the  Master  of  the  Rolls,  in  a  penalty  of  lOo/., 
conditioned,  that  the  Plaintiff  shall  prove  the  sug- 
gestion of  his  Bill  in  fourteen  days  after  the  return 
of  the  Writ,  which  is  returnable  wUhin  fourteen  days 
after  its  being  served  on  the  Defe^idant.     Upon  the 
Writ  qf  Certiorari  being  served  and  returned,   a 
motion  is  made  to  file  the  same,  which  will  thereupon 
be  ordered  to  be  filed,  together  with  the  proceeding  j 
removed.     If  it  appear  by  the  Plaintiffs  owri  show- 
i^gf  w  the  Billjiled  by  him  in  the  I^ferior  Court,  that 
he  lives  out  of  t;he  Jmisdictioii  of  such  Court,  then 
the  Plaintiff  in  the  Certiorari  Bill,  without  proving 
any  allegation  in  his  Bill,  may  qbtain  an  Order,  qn 
Motion  or  Petition,  to  retain  the  Pill  removed  \  ^ter 
which  the  Defendant  must  put  in  ^n  Answer  as  if  the 
0»».  M  beeu  .rigi»dly  fpAitutcd  »  the  Curt  m 
which  the  Bill  of  Certiorari  is  exhibited. 

Whep  Interroga|;o|:ies  to  prove  the  siiggestions  of 
t)ie  Cert^ioFjari  Bill  are  necessary,  they  must  be  file^ 
with  the  Examiner,  and  Witnesses  examined  by  the 
Plaintiff,  and  by  him  only,  for  the  Defendant  is  not 

N  4 


Il 


K 


If  I 


•1* 

•  'SB?  • 


^ 


-*• 


L-      •I« 


SlM^iMCwi  B>*iij&blish  any  thins  to 

^di^der  must  be  pro- 

fer  such  examination 

iner  to  attend  with 

report  must  then  be 

|lb  suggestions  of  the 

|nay  be  moved,  upon 

fin^'^Jflbtained.     If  the  sug- 

circumstances,  such 

sses,  or  other  good 

een  days,  further 


tity  be  obtained  on  a 
an  Affidavit  of  the 


oa     oa     ea     09mS 

i5u?l«i;  !*!  '**  '^'  '**  **' 

•Q^x9>cl:cii;^dl&;gak^  are  not  afterwards 

'''^^*  ^  '" lwpC£^3^a^^||?  the  removed  Cause; 

S^^l^^^iiniE  ^^lii&ioval  proceed  in  the 

il^liwcS;riQi^lttsis2^mination  of  witnesses, 


.  ^miBrU^^^AZmZ*-2^*  •aSL»  "S*  "tS"  -S»  a;^' 

■S^ImIaC^-Im^^:;^*  ■     ^     a     4^     a 

«^»    ^    flTSv*  «'^»  «?Sv» 


ing  the  Court  Juris- 


„..  ^».  !!'lq^fe^^'#tie!ifertiorari  Bill  are  not 
*''!4;lniK^p^f^lcH^^^^^  applied  for,  and  ob- 


•i«>- 


-s- 


•!•: 


.■4- 


l> 


i:i»iiH|s3|:\MfUlsii4  to  the  Judge  of  the 

*^ ""       "  "  ""  ^iiijlijto  proceed  m  a  Cause 

'^*  "•'■•^*'^''^* -niianto  a  Court  of  Equity 

Sicililin  the  Certiorari  Bill 
Hl^e  «>ggetion.  in  <nch 


Cause  is  brought  on 
h  think  fit,  may  make  a 

cellor  Plumer,  Sdd  June 


PREVENTION  OF  FRAU0*  185 

Decree,  or  send  it  back  to  the  Inferior  Court  to  be 
determined ;  and  the  Court  has  sent  it  back  before 
the  hearing  after  publication  passed,  and  a  Subpoena 
served  to  hear  Judgment  (h). 

Where  the  Certiorari  Bill  was  to  remove  a  Cause 
out  of  the  Mayor's  Court,  the  Plaintiff's  witnesses 
living  out  of  the  Jurisdiction,  and  the  Bill  sought  an 
Account  touching  other  matters,  and  the  Plaintifl^  in 
the  Mayor's  Court,  moved  for  a  Procedendo^  the 
Court  directed  the  Cause  to  stand  to  be  heard  on  the 
Bill  in  this  Court  (t). 

IX.  Bill  to  perpetuate  Testimony. 

The  very  title  of  this  Bill  explains  its  use.  The 
Lord  Keeper  Egerton  expressed  his  dislike  of  these 
Bills,  because  the  Depositions  are  not  ordinarily 
published,  but  upon  oath  that  the  witnesses  are  dead, 
so  that  the  witness  is  not  affected  by  the  fear  of 
temporal  punishment;  Indeed,  the  Lord  Chancellor 
Parker  was  of  opinion  that  such  Evidence  would  not 
amount  to  Perjury  at  Law,  no  Issue  being  joined  (Ar). 

When  the  Testimony  of  Witnesses  is  in  danger  of 
being  lost  before  the  matter  to  which  it  relates  can  be 
made  the  subject  of  judicial  investigation,  a  Court  of 
Equity  will  lend  its  aid  to  preserve  and  perpetuate  the 
testimony ;  and  as  the  Courts  of  Common  Law  can* 
not  generally  examine  Witnesses  except  viva  voce^ 
upon  the  Trial  of  an  Action,  the  Courts  of  Equity 


(A)  Siephemtm  v.  HouUitchf  (k)  Cann  v.  Canny  1  P.  Wms. 

3  Vein.  491.  569;  and  see  what   is  said  2 

(«)   Rich  V.  Jaquis,  1  Cha.  ^1^  ^^^'  ^02. 
Cas*  31. 
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nc8s(y),  or  two  Witnesses  (r)  to  be  examined,  is  or 
are  privy  to  them,  whereby  the  Plaintiff  is  in  danger  of 
losing  his  Testimony.  .  The  Bill  ought  also  to  state, 
that  the  facts  about  which  the  Witnesses  are  to  be 
examined  cannot  be  immediately  investigated  in  a 
Court  of  Law,  or,  that  before  an  investigation  can 
take  place  (^),  the  evidence  of  a  material  Witness  is 
likely  to  be  lost  by  his  Death,  or  departure  from  the 
Realm  (t).  A  Commission  is  then  prayed  to  examine 
them,  to  the  intent  that  their  testimony  may  be  pre- 
served, and  a  Subpoena  is  also  prayed  to  the  parties 
interested,  to  show  cause,  if  they  can,  to  the  contrary; 
but  the  Bill  should  pray  no  other  relief  (f^).  If  the 
Defendant  shows  cause  to  the  contrary  within  fourteen 
days,  the  Plaintiff  is  not  allowed  to  proceed  (jc). 

After  the  Bill. is  filed,  the  Court,  on  an  Affidavit 
verifying  the  facts  stated  in  the  Bill,  and  that  the 
Witnesses  are  material,  will,  on  Motion  or  Petition  (^), 


(g)  3  P.  Wms.  77.  Shirlei/  et 
a/.  V.  Earl  Ferrers^  and  the 
cauKA  cited  in  note  1 ;  see  also 
Hankin  against  MuUUeditch^ 
a  Bro.  C  C.  641.  Pearson  v. 
fVardf  1  Cox,  1 78.  In  this  case 
a  motion  was  made  to  examine 
a  witness  de  bene  e^xf  before  an- 
swer and,  on  an  affidavit  in  what 
manner  the  testimony  affected 
the  cause,  an  order  was  made 
for  the  examination,  with  li- 
berty to  the  Defendant  to  cross 
examine  the  Witness  at  the 
same  time,  and  the  Plaintiff  was 
ordered  to  pay  all  the  costs  of 
parties  on  such  examination. 

(r)  LordChohnondeleySLgRinnt 
ike  Earl  of  Oxford^  4  Bro.  157. 

(js)  A  Court  of  Law,  it  is  ob- 
servlkble,  will  not  upon  motion 
gire  leave  to  examine  an  attest- 


ing  Witness  to  a  deed  upon  in- 
terrogatories, and  to  give  such 
examination  in  evidence  at  the 
trial,  on  the  groimd  that  he  is 
incapable,  through  illness,  of 
attending  in  person,  and  that 
he  is  not  likely  to  recover,  so 
as  to  be  able  to  attend,  not- 
withstanding it  also  appears  by 
the  Affidavit  that  the  Defena- 
ant  had  at  one  time  admitted 
the  execution  of  the  Deed. 
[^Jones  V.  Brewer,  4  Taunt.  46.] 

(0  See  as  to  tliis,  Redesd. 
Tr.  PI.  p.  41.  ♦ 

(m)  1  Sch.  &  Lefr.  316.  3 
Atk.  439. 

(x)  2nd  vol.  Com.  Dig.  391. 
PracReg.  31. 

(y)  Philips  V.  Caretv,  1  P. 
Wms.  1 17.  3  P. Wms.  77.  Jones 
y.EarlqfStraffbrdf  1  Atk.  450. 
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grant  a  Commission  if  the  Witnesses  live  in  the  Conn- 
try,  or  beyond  Sea.  If  they  reside  within  ten  miles 
of  London,  it  will  order  them  to  be  examined  in  Court, 
de  bene  esse,  saving  just  Exceptions  to  the  other  side, 
which  will  make  their  depositions  valid  in  that  Cause 
only,  and  against  those  who  are  Parties  to  it,  and  all 
those  claiming  through  some  or  one  of  them  (z\ 
whose  interest  has  accrued  since  the  Bill  was  pre- 
ferred ;  but  the  Depositions  must  not  be  taken  exparte^ 
tvilhout  notice,  otherwise  they  will  be  suppressed  (a). 

A  Defendant  may  examine  Witnesses  under  the 
Plaintiff's  Commission,  and  if  a  Witness  dies  may 
move  to  have  his  deposition  published,  if  necessary  (&)• 

If  the  Defendant  afterwards  answers  the  Bill,  the 
Plaintiff  should  reply,  and  examine,  de  novo,  the  Wit- 
nesses before  examined,  who  are  alive,  and  upon  the 
return  of  the  Commission,  publication  is  made  of  the 
Depositions  thereby  taken,  with  the  Depositions  of  the 
Witnesses  before  examined,  who  were  dead  before  the 
second  Commission  (c). 

Depositions  taken  de  bene  esse,  in  these  ease^ 
may,  by  the  consent  o{  the  Parties,  be  published  whilst 
the  Witnesses  are  alive;  but  otherwise,  depositions 
taken  on  these  Bills  are  not,  as  before  observed,  ordi- 
narily published,  but  upon  oath  that  the  depositions 
of  such  Witnesses  are  necessary,  and  that  they  are 
either  dead,  and  therefore  incapable  of  being  ex- 
amined in  chief,  (as  they  ought  to  be,  if  possible), 

(z)  See  the  opinion  of  the         (a)  Lovetbn  agamst  Milfin-d* 
Judges  in  the  case  of  the  Ban-     4  ^^ o.  C.  C.  540. 
bury  Claim  of  Peerage,  Dom.         (fi)  Earl  of  Abergavenny  v. 

Proc.  delivered  on  the   30th     ^T^h^^^J'^?^  ,       , 
May  1809.      '  ggj'^  ^''"^"'*  ^'«^  ^  ^^^- 
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w  SO  aged  or  incapable,  that  they  cannot  travel,  or 
testify,,  without  danger  to  their  lives  (^d),  or  that  the 
Witness  is  gone  to  a  great  distance ;  or,  in  a  word, 
that  there  is  a  moral  impossibiUty  to  have  an  Exami- 
nation in  chief  (e). 

If  a  Bill  of  this  kind  be  filed,  and  the  Defendant 
puts  in  no  Answer,  and  an  Order  is  obtained  for  the 
Examination  of  the  Witness,  and  notice  of  the  same  is 
given  to  the  Defendant,  and  of  the  Interrogatories 
intended  to  be  put,  and  the  Witness  is  examined  on 
the  evening  of  the  day  on  which  the  notice  was  given, 
but  is  not  cross  examined,  and  goes  abroad,  the* 
Plainti£P  may  obtain  an  Order  that  the  Deposition  of 
the  Witness  should  be  published,  in  order  that  it 
may  be  read  in  Evidence  on  the  Trial,  and  it  will 
be  admitted  on  the  Trial  \  for  as  the  Defendant  had 
had  notice  of  the  time  of  the  Examination  he  might 
have  cross-examined  at  that  time,  or  applied  for  fur- 
ther time  for  that  purpose ;  and  it  must  be  presumed, 
from  his  not  having  done  either,  that  he  did  not  wish 
to  cross-examine  (^f). 

If  a  Deposition  de  bene  esse  has  been  read  at  the 
hearing,  it  is  of  course,  if  any  Issue  is  directed,  to 
order  it  to  be  read  on  the  Trial,  notwithstanding  an 
irr^ularity  in  the  Examination,  which  might  have 
been  objected  at  the  hearing  (g*).      The  Order  that 

(d)  Sir  N.  Bacon's  Rules,  ^^  ^  yes.  337 ;  and  see  what 

Wyatts  Prac.  Reg.  72  and  73.  ch.  Bar.  Parker  says,  2   Eq. 

2  Yes.  337 ;  and  see    Corbett  -^^ir.  402 
T.    Corbett,  1  Ves.  &  Bea.  p. 

335.    Ormichund  and  Barker,         [f)   Cazenove  and  another 

3  Eq.  Abr.  402.  In  Harris  ▼.  Vaughan,  1  Maule  &  Sel- 
Y.    Sir  John   Cotterell,   Bar*. '    wyn,  p.  4. 

Exdi.  28  June  1808.  MS.  such         /    x  ^     «  r^    j 

publication  was  refused.  S.  C.  ,,  {g)  Gordon  v.  Gordon,  1 
3  Meriv,  678,  Swanst  1C6. 
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-TO— !««»-   effect  by  Lord   Eldon, 
:^:ifiK;  see  also  Redesd.  Tr.  Pi. 


7^'^^  and  cases  there  mentioned. 
'  f-  ^W^)  Ourdei^  v.  FUzhardinge, 

:^)  1  Atk.450.  Earl  ofSuf- 
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is  forbid  to  perpetuate  testimony  as  to  personal  denmnds 
against  himself  (o). 

A  Bill  may  be  filed  to  perpetuate  Testimony  in 
many  cases,  where  a  Bill  could  not  be  brought  for 
relief  "without  waving  Penalties ;  as  in  Waste,  or  in 
the  case  of  b.  forged  deed,  or  in  the  case  of  Insurcmces, 
after  Commissions  to  examine  Witnesses  beyond  the 
"Sea,  as  to  fraudulent  losses ;  though  in  many  cases 
such  losses  subject  persons  to  a  penalty,  and  are^me- 
times  felonious  (jp). 

The  Lord  Keeper  said,  in  Gell  and  Hayward  (q), 
that  he  would  not  allow  Examinations  in  perpetuam 
ret  memoriam,  for  such  trivial  things  as  a  right  of 
Cotnmon,  or  of  Ways,  or  Watercourses ;  or  at  least 
not  till  after  a  Recovery  at  Law  (r) ;  but  this  doc- 
trine is  too  general.  A  Bill  will  lie  to  perpetuate  testi- 
many  respecting  a  right  of  Common  and  Way,  but 
if  the  charges  in  the  Bill  are  too  general,  and  not 
sufficiently  descriptive  of  any  particular  right,  a  Der 
murrer  will  hold  (J) ;  for  the  Bill  must  set  out  the 
way  exactly,  per  et  trans,  in  the  same  manner  as  it 
ought  to  be  set  out  in  a  Declaration  at  Law  (t). 

Such  a  Bill  will  lie  to  examine  Witnesses  to  prove 
a  Modus  (t/).  So,  to  prove  a  promise,  &c.  which  is 
to  be  performed  after  the  death  of  A  (s).  It  will  lie 
also  in  aid  of  a  legal  title,  and  before  an  Action  at 

(o)  1  Atk.  450.  Earl  ofStif-  (s)  l  Ves.  jun.  449.    Cresset 

Jkik  V.  Green;    see  also  what  v.  Mitton^  S.  C.  3  Bro.  C.  C. 

Lord  Hardwicke  says,  in  CAa»«  48 1 . 

cwY.  Tahourdin,  2  Atk.  293  ^^)  fy^  ^  Harvard,  1  Vern. 

(p)  1  Atk.  450.  Earl  o/Suf-  ^j^^                   ^ 

iWf  V.  Green.  ,\       ^r          00          ^ 

iq)  1  Venu  last  Edition,  p.  (")  ,^  7^™-  ^^4.     Somerset 

-J  J  2.  ^*  Ealherby, 

<r)  Ibid.  p.  308.  Patdet  v.         (x)  Com.  Dig.  tit.  "  Chan- 
-f«|gT^.  eery,  R.*' 
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hW'^^^kl^l^^^^^^^^^^  <^d  establish  it  at 
I^I^:li:uSf  ^r]i[^^i#Ce'^  to  file  such  a  Bill 

►w ;  for  though  by  the 

..^  ,..  j*U^#13flE3aS''^S^E^'ave  bequeathed,  yet  the 

,    "  H;^  ifQxia#hg:^ci^ii8tical  Court  will  be  of 


«oo» 


«'Mr»  ««)8»  «'Mr»  «iM#  tClO*    ^ 


^^j^p«|^ul  thereby  devised. 

^'^'"'*^^^">e|w|o;^j;^ea  and  answered  a  BiU 


"SSi-!S-*il^.» 


^.oin.t^ 


S^ij%«iS>  079       06       Bffi       W 
'tJ^'^l^atA'li^  ^Vt!^  "S"  -S^^* 


0^ 


y,i>>^« 


PM'IIWV 


-   cnj-Hc-  ff^  ^**IS^^^*^  Will,  or  proves 
*^" "'*  Ii|Sci&;i?5item  as  are  dead,  which 

^^  ^^d,  there  is  an  end  of 

^c^clE  of  the  Depositions  of 

""^peM^i^^e^iB^^lp  is  usual,  in  order  the 

ll^3^«P9iS!Q,  Interrogatories  and 
^Ql^^^lo^^^F^axp  them  under 

A>>  a;^*  *5S*  "i^*  •i^*  *j«5';*  •:^*  •ii* 
tt       ^       «fr       ^       ^    ^jjg?^    ^       ^ 

eQi|5i«tf^if^ixg^«£0>|i:«g|c)  Ibid.  470. 
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the  seal  of  the  Court,  and  such  exemplifications  be- 
come  evidence  in  support  of  the  title  of  the  Devisee  in 
all  Courts  of  Law  and  Equity ;  and  no  other  proof  is 
necessary  of  such  Copies  than  the  production  of 
them  (a). 

Devisees,  however,  filing  a  Bill  to  establish  a  Will, 
and  carry  the  Trusts  into  execution,  have  no  right  to 
call  upon  persons  who  claim  par^ount  to  the  Will, 
to  litigate  such  claims  (&)« 

With  respect  to  the  statement  in  the  Bill  of  the 
matter  touching  which  the  Plaintiff  is  desirous  of 
acquiring  evidence.  Lord  Eldon  has  observed,  that 
great  danger  may  arise  out  of  such  Bills,  and  that 
the  facts  which  the  Plaintiff  wishes  to  be  examined 
should  be  particularly  stated  (c). 

In  regard  to  showing  the  Interest  oftlie  Defendant 
to  contest  the  Title  qf  the  Plaintiff  in  the  sulyecty  it 
has  been  determined,  that,  to  a  Bill  brought  to  per- 
petuate testimony  as  to  the  legitimacy  of  the  Plaintiffs, 
who  were  Infants,  and  entitled  to  a  Remainder  in 
Tail,  after  an  Estate  for  Life,  against  others  in  Re- 
mainder, a  Demurrer,  by  those  who  were  the  seventh 
and  eighth  in  Remainder,  on  the  ground  that  their 
Interests  were  too  remote  to  justify  their  being  made 
Defendants,  was  overruled  {d). 

Lord  Eldon  put  a  case,  where,  it  seems,  he  thought 
a  Demurrer  would  lie ;  as  where  there  is  an  eldest 
son  illegitimate,  and  a  devise  to  him  by  his  Father  in 
Tail,  who  leaves  the  Reversion  to  descend ;  and  he 

(a)  GOb.  Law  of  Evidence,         (c)  Bartlett  v.  Hawker^  MS. 
p.  19.  Peake'sETidence,  p.30.         ..v  r     ^   y>     1      «    r.v. 

%  Sch.  &  Lefr,  199.  hardinge,  6  Vee.  351 . 

roL.  I.  O 
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Law  is  brought ;  as  where  a  Ml  was  file4  f 
East  India  Company  and  their  Secrets:^  \ 
Commission  to  examine  Witnesses  in  :\ 
the  Defendants  might  discover  by  ;     «     ^ 
Flaintift'  was  dispossessed  of  a  ^ '      /    ( ' 
Madras  with  Tobacco,  the   ^  ' 
bring  an  Action  (jf).     In        ^    ^    j' 
was  held,  that  before  an      •    •     p  ^    ^^ 


»* 


perpetuating  the  testimr       '-    ' 

supported  (z)  :  but  in 

."  J,        ,          ,  -L  seems 

mitted  by  a  known  ,.   . ,   ^.„ 

^i_     T»Mi  or  this  Bill, 

case  the  Bill  wp  n       ^  ^ 

,    , ,        .  .  u  years  of  age  Cj) ; 

had  been  mjur  f  "^            ^  w  y  > 

^^jrry^      j\  •  was  mddc  to  examine  a  sur- 

j  Will  rfe  ieTie  esse,  upon  an  Affi- 
occasion  c  .... 

J        -^z         ,  jitfties  concerned  lived  in  Firginiay  and 

^1^:  t  ^»^^  was  upwards  of  sixty  years  old,  and 

,.<^vt;^i  with  the  Gravel  Cg\ 
SBur     -  •  ' 

c  -^tf^t  to  a  previous  investigation  in  a  Court 

^^  it  may  be  observed,  that  a  Demurrer  will  lie 

^  yi'l  of  this  kind  if  there  is  no  impediment  to  the 

'-^iKttf  trying  his  Right  at  Law  (A),  unless  where  it 

,<  tv  preserve  the  testimony  of  Witnesses  old  and  in- 

Sttiu  who  may  die  before  a  Trial  at  Law. 

A  l^visee  will  not  be  allowed  to  examine  Witnes- 

3,vv<  on  such  a  Bill,  to  prove  a  Will  against  a  purchaser 

XiUhout  notice,  until  the  Will  has  been  established  by 

a  verdict  at  Law  (f)  ;  and  in  such  case  the  purchaser 

{(i)  Ij)rd  Durslev  v.  Fitz-  RoserSt   i  Dick.  S5'    Cox  v. 

hmUinge^  6  Ves.  261.  Allan  v.  C<Mey,  Wyatt's  Prac.  Reg.  74- 

Alttnh  MS.  S.  C.  15  Ves.  130.  Philips  v.  Careoo,  1  P.  Wins. 

(/)  Fitzhugk  against  Lee,  ^^7'  Brandlin  v.  Ord,  1  Atk. 

Ambler  65.  57 J*     i,   ,.    ,.         ,      ,. 

...  (1)  BechineU.y.  Am6la,    1 

ig)  Ibid.  Vem.  354  ;  and  see  feedesd. 

(/i)  I  Vern.  441.  Parrt/  v.     Tr.Pl.226. 
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imself  by  Pka  (Jc)  or  Demurrer  (t).  But 

•'hen  the  Party  filing  the  Bill  is  him- 

'or  then  he  has  no  occasion  to  estab- 

If,  therefore,  such  Bill  is  filed 

\  having  only  a  right  to  a 

,  '  of  this  kind,  they  are 

nt  (n),  and  he  is 
xy  after  the  commission 
uid  not  examine  any  Witness 
.xesses  are  examined  the  Defendant 
ills  Costs  (jp).  Where  a  Bill  is  brought 
i,  an  Heir  at  Law  to  perpetuate  the  testimony 
Witnesses  to  the  Will,  though  he  by  his  answer 
**^tner  confesses  or  denies  its  validity,  but  leaves  the 
Plaintiff  to  make  such  proof  of  the  due  execution  of 
it  as  he  diall  be  advised,  and  though  the  Defendant 
dross  examines  the  Witnesses,  yet  he  is  entitled  to  be 
paid  his  taxed  Costs ;  but  if  he  examines  Witnesses  of 
Jus  own  as  to  the  execution  of  the  Will,  he  thereby 
jnakes  use  of  the  Plaintiff's  Bill,  to  p^etuate  testi- 
mony on  his  part,  and  is  not,  it  seems,  entitled  to  his 
Costs  (9).  And  if  in  a  Bill  of  this  kind  an  Issue  is 
directed  at  the  instance  of  the  Heir  at  Law,  the  Court 
has  a  discretion  as  to  giving  him  his  Costs  (r). 


v)l 


(k)  Bechindl  v.  Arnold^  1 
Vera.  354. 

(I)  1  Vem.  441.  Parr^  v. 
Hogers, 

{m)  Ptec,  Ch.  531,  2 ;  and 
see  waat  is  said  in  Mayor  qf 
Yoriy,  PtUnngtariy  1  AtK.  284. 

(»)  Clifton  y.  Orchard^  1 
Auc.  610.  The  case  in  2  Atk. 
167,  is  not  now  the  rule. 

\o)  Foultb  V.  Midgkjff  16 


Vos.  138.  .  It  is  said  in  Wyatt  s 
Pract.  Reg.  151,  that  on  these 
Bills  costs  are  not  given  on 
either  side,  but  that  seems  a 
mistake. 

(v)  Leckj/ V.  Murray y  1  Ball 
&  beatty^  391. 

{q)  1  Sch-  &  Lefr.  31 7  5  and 
see  1  Ball  &  Beatty,  393. 

(r)  WiUonv.Gtoynne,  \Zq6^ 
MS. 
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X.  Bill  of  Discovery. 

* 

Every  Bill  requiring  an  answer,  is,  more  or  less,  a 
Bill  of  Discovery ;  but  the  Bill  here  meant,  and  to 
which  that  title  is  peculiarly  given,  is  a  Bill  employed 
merely  for  the  Discovery  of  facts  in  the  knowledge  of 
the  Defendant,  or  of  Deeds  or  Writings  (5),  or  other 
things,  in  his  custody  or  power,  but  praying  no  fitr^ 
ther  or  other  Relief,  or  merely  a  Commission  for  the 
Examination  of  Witnesses  (/),  or  the  stay  of  proceed- 
ings at  Law  until  the  Discovery  should  be  made  {ti). 

This  Bill  is  usually  employed  in  aid  of  the  Juris- 
diction of  some  other  Court,  (even  of  9,  foreign  Court 
(.r)  if  necessary,)  to  enable  the  Plaintiff  to  prosecute 
or  defend  an  Action, — a  proceeding  before  the  Coun- 
cil,— or  any  other  legal  proceeding  of  a  nature  merely 
<;ivil  (^),  before  a  Jurisdiction  which  cannot  compel  a 
Discovery  on  oath  {z) ;  but  the  Court  of  Chancery 
has,  in  some  instances,  refused  to  give  this  aid  to 
the  Jurisdiction  of  very  inferior  Courts  (a),  and 
will  not  give  a  Discovery  in  aid  of  an  arbitration  (6). 


Cs)  On  an  action.  Courts  of 
Law,  according  to  the  modem 
practice,  will  order  the  Plaintiff 
to  produce  p'Upers,  ^c.  and 
give  copies  before  the  Defend- 
ant pleads,  which  in  such  case 
saves  the  deloy  and  expense  of 
a  Bill  in  Equity.  [Clifford  v. 
Taylor^  Taunton's  Rep.  1  vol. 
p.  1G6.] 

(0  See  1  Bro.  C.  C  471. 

(tf)  Redesd.  Tr.  PI.  42. 

(x)  jyd  Bis  V.  VaUegOy  men- 
tioned Redesd.  Tr.  PI.  151,  (3d 
Edit.)  and  see  3  ADstr.  467. 

(y)  Lord  Montague  v.  Dud" 


man,  a  Ves.  .398.  If  a  Bill  is 
brought  to  aid,  by  a  discoyeiy* 
prosecution,  or  defence  of  any 
proceeding  not  merely  ciyil  in 
any  other  Court,  as  an  Indict- 
ment or  Information,  a  Court 
of  Equity  will  not  compel  a 
Discovery,  and  the  defendant 
may  demur.    [Ibid.] 

(z)  1  Atk.  288.  1  Ves.  ao5. 
9  Ves.  451. 

(a)  Redesd.  Tr.  PI.  42.  See 
also  1  Ves.  205.  Earl  of  Derby 
V.  Duke  ofAthol, 

(Jb)  Sic  diet.  Street  ▼.  A^fy» 
6  Veii.821, 


PRETENTION    OF   FRAUD.  I97 

This  Bill  lies  in  aid  of  proceedings  in  Chancery,  in 
order  to  deliver  the  party  from  the  necessity  of  pro- 
curing  Evidence  (c)  ;  Bills  in  such  cases  are  in  general 
what  are  termed  Cross-Bills,  and  will  be  further  ob- 
served upon  hereafter  (^d).  And  it  is  observable,  that 
wherever  the  assistance  of  a  Court  of  Equity  is  required 
upon  equitable  circumstances,  a  Discovery^  for  in- 
stance, a  Bill  will  lie  for  a  legal  demand,  but  in  such 
ease  the  Bill  is  usually  retained,  with  liberty  to  bring 
an  Action  (e). 

After  an  Order  in  Bankruptcy  for  liberty  to  bring 
an  Action,  with  special  directions  for  a  production  of 
Papers,  and  not  to  set  up  the  Bankruptcy,  a  Bill  of 
Discovery  cannot  be  filed  (/). 

The  Bill  states  the  matter  touching  which  a  Dis- 
covery  is  sought,  the  Interest  of  the  PlaintiflF  and 
Defendant  in  the  subject,  and  the  Right  of  the  former 
to  require  the  Discovery  Vrom  the  latter  (^g). 

With  respect  to  Affidavits  accompanying  Bills  of  this 
description,  the  rule  appears  to  be,  that  where  a  Party 
comes  only  for  the  discovery  of  a  Deed  he  need  not 
make  oath  of  the  loss  of  it,  as  he  must  do  when  he 
applies  also  for  Relief  i  for  he  is  not  allowed  to  trans- 
late the  Jurisdiction  without  oath  made  of  the  loss  of 
the  Deed  (/O,  and  this  is  the  constant  distinction  (i)- 


(c)  Lord  Montague  v.  Dud- 
man^  2  Ves.  398. 

{d)  See  tit.  "  Cross  Bill." 

{e)  See  Buxton  v.  Sidebotham, 
a  Ves.  jun.  520,  in  note  (a) ; 
see  also  Stevens  v.  Praed,  2 
Ves.  jun.  519.  Wright  v.  Hun- 
ier,  5  Ves.  792  ;  see  also  Bar- 
ker V.  Dacict  6  Ves.  688. 

(/)  Cooke y.  Marsh,  iS  Ves. 


{g)  See  Redesd.  Tr.  PI.  p. 

(h)  Godfrey  v.  Turner,  1 
Vern.  247 ;  see  also  2  P.  Wms, 
546.  Whitchurch  v.  Golding, 
and  the  cases  there  cited,  Anon. 

2  Atlc.  17. 

(0  Dormer  v.  Forlescue,  3 
Atk.  132;  and  see  Anon.  3 
Atk.  1 7.  There  are,  however, 
some  cases  which  seem  to  th« 
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Though  the  Plaintiff  has  been  convicted  of  Peijuiy^ 
his  affidavit^  it  seems,  will  be  sufficient  for  the  purpose 
of  a  Discovery  (kj. 

Where  the  Discovery  is  immaterial  (/),  or  where 
on  the  face  of  the  Bill  it  appears  there  can  be  no 
remedy,  a  Discovery  would  be  merely  impertinent,  and 
is  not  enforced  {m) ;  but  where  the  Bill  avers  that  an 
Action  is  brought,  or  where  the  necessary  effect  in  Law 
of  the  Case  stated  by  the  Bill,  appears  to  be  that  the 
Plaintiff  has  a  right  to  bring  an  Action  (n),  he  is  en- 


contrary,  such  as  Precedents 
in  Chancery,  536,  and  1  Vern. 
59,  Anonymous;  where  it  was 
determined,  that  when  a  man 
exhibits  a  Bill  for  the  disco- 
very of  a  Deed,  and  prays  in 
his  Bill  a  Discovery  only,  an 
<Mith  must  be  made  that  the 
Plaintiffhas  lost  the  Deed;  see 
also  Bunb.  46,  and  Finches 
Rep.  239.  The  able  Editor  of 
the  last  Edition  of  Vernon,  in 
his  note  to  die  case  in  1  Vern. 
59,  approves  the  doctrine  as 
stated  above ;  but  in  his  note 
to  the  subsequent  case  in  1 
Vern.  180,  Anonymous,  be 
seems  to  adopt  the  case  in 
Precedents  in  Chancery,  536. 
In  Gilbert's  Forum  Romanum, 
p.  52,  the  distinction  is  stated 
to  be, ''  that  if  a  Bill  be  brought 
for  discovery  of  writings  in  ge- 
neral, no  Demurrer  can  be  to 
such  Bill  for  I  want  of  an  affidavit 
annexed;  but  if  a  Bill  be  brought 
for  the  discovery  of  a  particu- 
lar Deed  or  Bond,  for  which 
there  is  a  proper  remedy  at 
Law,  then  they  must  annex 
such  affidavit  to  the  BiU, 
though  it  be  but  for  Discovery, 
because  otherwise  the  answer 
would  be  but  an  unnecessary 
expense."— Hinde   seems    to 


have  copied  this  statement  of 
Gilbert.  See  Hinde's  Chan. 
Practice,  1st  vol.  p.  143.  In- 
deed the  Books  of  Practice 
have  shown  little  discrimina- 
tion on  the  subject;  but  the 
true  distinction  seems  to  be 
as  above  stated,  and  certainly 
it  accords  with  the  old  prac- 
tice, as  appears  by  "  The 
Clerk's  Tutor  in  Chancery,'* 
Introduction,  p.  41.  See  also 
8  Vin.  Abr.  p.  550. 

(k)  See  Bwnyer  v.  M^Evoyf 
1  Ball  &  Beatty,  565. 

(/)  Redesd.  Tr.  PL  155,  6. 
3rd  Edit,  and  the  cases  &ere 
mentioned;  and  see  1  Bro. 
C.  C.  96,  which  is  said  by  the 
Lord  Chancellor  to  be  **  the 
first  instance  of  a  Demurrer 
for  immaterial! tv."  Ibid.  p.  97, 
sed  qua.  And  see  Baker  v. 
PnVcAanf,  2  Atk.  387.  Dindy 
V.  Dinely,  Ibid.  394 ;  and  2 
Ves.  jun.  396.  1  Anstr.  ^2. 

(m)  See  Rondeau  and  Wyatt^ 
3  Bro.  C.  C.  154.  Finch,  36, 
44.     Redesd.  Tr.  PL  151. 

(n)  It  is  not  necessary  that 
an  Action  should  be  brought 
previous  to  a  bill  of  Discovery 
m  support  of  an  Action;  see 
Moodaly  v.  Morcton  and  East 
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titled  to  1^  Discovery  to  aid  that  Action  so  alleged  to 
be  brought,  or  which  he  appears  to  have  a  right  and 
^n  intention  to  bring  (o)  ;  but  it  has  never  been  laid 
down,  that  a  person  Can  file  a  Bill,  not  venturing  to 
^tate  who  are  the  Persons  against  whom  the  Actipn  is 
to  be  brought,  nor  stating  such  circumstances  as  may 
enable  the  Court,  which  must  be  taken  to  know  the 
Law,  and  therefore  the  liabilities  of  the  Defendants, 
to  judge,  but  stating  circumstances,  and  avowing  that 
be  has  a  right  to  an  Action  against  the  Defendants^ 
or  some  of  them  {p).     Upon  these  Principles,  a  De- 
murrer was  allowed  to  a  Bill  which  did  not  allege 
with  sufficient  certainty  bi/  whom  the  duties  claimed 
by  the  City  of  London  under  Letters  Patent,   in 
respect  of  which  a  Discovery  was  prayed  in  aid  of  an 
Action,  were  payable  (q).    If  the  Bill  had  stated,  that 
by  reason  of  combination  it  was  so  managed  that  the 
Plaintiff  could  not  bring  an  Action,  and  therefore  there 
ought  to  be  an  Account  of  the  Fees  in  a  Court  of 
Equity,  it  might  have  been  sustained  (r). 
:    A  Bill  of  Discovery  cannot  be  demurred  to  on  the 
ground  that  the  Party  against  whom  it  is  filed  has  an 
Interest  agttinst  the  Plaintiff  (5). 

So  a  Plea  of  Bankruptcy  to  a  Bill  by  Bankrupts, 
seeking  a  Discovery  in  aid  of  their  defence  to  an 
Action,  and  praying  payment  of  the  balance  found 
due  to  them  on  the  taking  of  the  Accounts,  and 

India   Company ^  2  Dick.  34,  (/?)  Mayor  and  Citizens  of 

S.  C.  1  Bro.  C.  C.  468.  London  v.  Levy*  8  Ves.  404. 

(0)  In  Finch  v.  Finch,  2  Ves.  (^)  i^id.  8  Ves.  398. 

294*  H  was  said  a  Bill  of  Disco-  /v  tu-  1    q  \t 

very  does  not  lie  to  create  evi-  W  I*>'^-  ^  V^^'  ^°^- 

dence  for  a  future  cause ;  but  (5)  Per  Lord  Mansfield,  in 

see  1  Bro.  C.  C  469.  2  Dick.  Cox  and  others,  mentioned  lo 

652.  East  399. 
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An   Injunction  in  the  mean  time,   has  been  over- 

ruled  (0* 

It  has  been  held,  that  an  Heir  stands  in  no  need  of, 
nor  can  he  call  for,  a  Discovery  of  Writings,  unless 
he  claims  under  some  concealed  Deed  of  Entail  (u)  ; 
but  Lord  Hardwicke  carried  the  Rule  farther,  and 
held,  that  every  Heir  at  Law  has  a  right  to  a  Discovery, 
by  what  means,  and  undex  what  Deed  he  is  disin* 
herited,  if  by  his  Bill  he  states  the  particular  facts 
on  which  he  founds  his  claim  (^)  ;  but  in  such  case, 
it  seems,  the  Defendant  may  plead,  in  bar  of  the  Dis- 
covery, that  the  Plaintiff  is  not  Heir  (y) ;  and  if  the 


{t)  Lowndes  and  another  v. 
Taylor  and  another^  i  Madd. 
Bep.  4s  3,  confirmed  on  appeal 
to  the  Lord  Chancellor. 

(»)  See  3  ?•  Wms.  395. 
Tanners.  Wise. 

(x)  Harrison  v.  Southcote^  1 
Atk.  540. 

(y)  See  post,  2nd  vol.  tit. 
"Plea."   Sed  v%d,  conXx9L^  Gun 
and  Prior y  a  Dickens,  657 ;  but 
more  at  length  in  note  to  For- 
rest's Rep.  p.  88,  and  in  1  Cox 
197  ;  and  see  Delome  v.  Hoi- 
lingstoorthf  1  Cox,  421,  « ;  see 
also   Newman  and    WalUs^   2 
Bro.  C.  C.  143.     I-ord  Thur- 
low  seemed  to  doubt  whether 
he  had  determined  that  case 
ri^tly ;  see  Hall  against  Noyes^ 
3  Bro.  489.  Forrest's  Reports, 
p.  8j.    Lord  Redesdale,  m  his 
Treatise  of  Pleading,  observes, 
that  if  the  Plaintiff  by  his  Bill 
states  himself  to  have  an  inte- 
rest which  entitles  him  to  call 
on  the  Defendant  for  a  Disco- 
very, though,  in  truth,  he  has 
no  such  Interest,  the*  Defendant 
may   by  plea  protect  himself 
from  makmg  the  discovery,  as 
it  may  iwolve  him  in  difficulty 
ond  expense,  and  perhaps  may 


be  prejudicial  to  him  in  other 
cases.     Thus,   says   he,   if  a 
Plaintiff  states   himself  to  be 
Heir  or  Administrator  of  a  per- 
son dead  intestate,  and  in  that 
character    seeks   a  Discovery 
from  a  persondn  possession  of 
property  which  did  belong  to 
the  deceased, 'of  his  title  there- 
to,   or  of  the   particulars  of 
which  it  consists,  the  defendant 
may  plead  that  another  person 
is  heir  or  personal  representa- 
tive, or  that  the  person  alleged 
to  be  dead  is  livmg.    Red^. 
Tr.  PI.  p.  223,  2nd  Edition. 
Mr.  Fonblanque,  in  his  note  to 
"  The  Treatise  on  Equity," 
2nd  vol.  p.  484,  n.  (e),  has 
adopted  this  doctrine ;  and  the 
Pract.  Reg.  p.  326,  Wyatt's 
Edit,  supports  it^  and  so,  also, 
does  a  case  in  Finch,  p.  36 ; 
but  it  is  deserving  of  consider- 
ation, whether  the  case  of  Gun 
V.  Priory  already  alluded  to  in 
Forrest,  ought  not  to  be  consi- 
dered as  correcting  the  gene- 
rality of  the  propositions  they 
enforce ;  and,  indeed,  in  the 
last  edition  (3rd),  of  Lord  Re- 
desdale's  Work,  p.  188,  he  says^ 
"  the  subject  seems  still  to  re« 
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Heir  files  a  vexatious  Bill  against  a  Devisee,  it  will  be 
dismissed  with  Costs  (z). 

Nothing  is  better  established  in  Courts  of  Equity 
than  that  where  a  Title  exists  at  Law,  and  in  Con- 
science, .  and  the  effectual  assertion  of  it  at  Law  is 
unconscientiously  obstructed,  relief  will  be  given  in 
Equity  (a).  If  there  be  a  term  for  years,  or  any  other 
temporary  bar  is  an  impediment  to  Justice,  it  may 
be  put  out  of  the  way  (&) ;  but  though  an  Heir  out  of 
Possession  is  entitled  to  a  Discovery  of  Deeds  neces- 
sary to  support  his  legal  Title,  or  to  have  Terms  put 
out  of  his  way  which  may  impede  his  Recovery  at  Law ; 
he  cannot  file  a  Bill  merely  for  possession  of  the  Estate 
and  of  the  Title  Deeds  (c) ;  and  though  the  Bill  states 
there  are  out-standing  Terms,  if  the  Defendant' 
pleads  there  are  no  out-standing  Terms,  that  is  a  good 
Plea;  for  there  being  no  obstacle  to  the  Plaintiff's  pro- 
ceeding at  Law,  there  is  no  ground  for  a  Bill  in  Equity 
{d).  There  is  no  case  in  which  the  Heir  has  claimed 
merely  as  Heir,  an  account,  not  stating  any  impedi- 
ment to  his  recovery  at  Law  (e). 

The,  Title,  of  an  Heir  is  a  legal  one.  If  he  cannot 
set  aside  a  Will  disinheriting  him,  he  has  nothing  to 
do  with  the  Deeds,  unless,  perhaps,  in  the  case  of  a 
Peer  disinherited  by  his  Ancestor  (J*) ;  nor  is  he,  it 
seems,  entitled  to  a  Discovery  unless  there  are  encum- 

uire    further   consideration."  (c)  Croto  v.  TyreU^  3  Madd. 

lee  11  Ves.  283, 396,  and  303,  Rep.  182,  3. 

and  the  cases  there  cited,  and  (^)  Armitage  v.  Wadstoorth, 

Beames  on  Pleading,  p.  120,  1  Madd.  Rep.  189. 

Arc.  (e)  PuUeney  v.    WarreUf  6 

(1)  Sealy.Braumton,  aBro.     ^^^'^^'       ^    ,    ^  n  ^n 

a  c.  214.  „(/>  5^  f  «:{y  ^"^u"'- 

Havoardy  2  P.  Wms.  170;  but 
(fl)  Hopkins  V.  Bond,  1  Sch,     ggg  t^g  observations  on   that 
a  Lenr.  429.  ^j^gg    in    HyUon   v.   Morgan, 

(Jb)  Ibid.  431,  6  Ves.  Jan.  296. 
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bnuacQS  staodiug  in  thq  way»  which  the  Court  wouh} 
remove  to  enable  him  to  assert  his  legal  right  {f).  It 
is  not  80  with  an  Heir  in  Tail ;  a  Will  is  no  answer 
to  him  i  he  has,  beyond  the  general  right,  such  an 
Interest  in  the  Deed  creating  the  Entail,  that  the 
Court,  as  against  the  person  holding  it  back,  would 
compel  the  production  of  it  (g). 

If  a  Pl&intiff  has  set  forth  a  Title  in  contradiction 
to  the  Defendants,  he  has  no  right,  generally  speaks 
ing,  to  look  into  the  Defendant's  Title  {h)  ;  but  if  the 
same  Deed  constitutes,  in  part,  the  defence,  and  in 
part  the  Plaintiff's  Title  (i)  ;  if,  for  instance,  the  Bill 
charges,  that  by  producing  the  Deed  it  will  appear 
that  the  person  under  whom  the  Defendant  claims  is 
•  only  Tenant  for  Life,  some  answer  must  be  given ;  aud 
a  statement  of  what  a  Defendant  barely  hums  and 
beUeves  is  not  suffident,  but  he  must  state  how  the  fact 
is  by  the  Deed*  If  the  Defendant  pleaded  he  was  a 
Piunohaser  for  a  valuable  consideration  it  would  be 
different  {K). 

Where  a  Bill  prayed  that  the  Defendant  mi^h^ 
state  the  particulars  of  his  Pedigree  as  Heir,  and  of 
Births,  Baptisms,  Marriages,  &c.  a  Demurrer  was 
allowed(/);  a  Plaintiff  having  no  right  to  a  Discovery 
unless  he  lays  a  foundation  for  it  (w). 

It  seems  that  one  claiming  under  a  voluntary  Deed 


(f)  Tanner  v.  MarsCy  Trin.  (f)  Ibid.  252. 

7  Geo.  2.  MS.    Lady  Shafts-  (k)  Stroud  v.  Deacon^  1  Vcs- 

bury  V.  Arrotomith,  4  Ves.  71  ;  38 ;  and  see  Hall  v.  Danid, 

and  see  Jones  v.  Jonesy  3  Meriv.  2  Vern.  463,  and  the  cases  in 

172 ;  and   Crotv  v.    TyreU^  3  the  note. 

M^dd.  Rep.  179.  (/)  /^  y.  Kekewick,  2  Vea. 

(£)  Lady  Shqfiskury  v.  Ar-  jiw.  679. 

r/mtfjiiW,4Vcs.jun.7i.  ^^)    Renison  v.   Ashley,    a 

(A)  See  13  Vsi*  SSI.  Ye^  jun.  459. 
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eannot  file  a  Bill  of  Discovery  as  against  the  Heir, 
to  discover  Deeds  in  his  Possession,  but  the  Court  will 
leave  the  party  to  Law  (w). 

A  Bill  of  this  nature  lies,  it  seems,  against  third 
persons  for  the  discovery  of  monies  paid  after  notice 
of  a  Sequestration  (o).  So  it  lies  for  a  discovery  of 
Concealments  of  a  Bankrupt's  Estate  {p) ;  or  of  acts 
which  vitiate  a  Bankrupt's  Certificate  {q)» 

So  a  defendant,  a  Lessee^  has  been  compelled  to 
discover  whether  his  Lease  was  ewpired  or  not(r)  ; 
and  to  discover  to  whom  he  has  assigned  (^),  unless 
there  be  a  proviso  in  the  Lease  not  to  assign  without 
license  (0*  But  the  Assignee  of  a  Lease  will  not  be 
forced  to  discover  whether  the  Lease  has  expired,  he 
being  a  purchaser  (u). 

A  Bill  of  Discovery  lies  to  ascertain  Boundaries  (ai). 
Such  a  Bill  lies  also  for  a  discovery  of  Court  RoUs^ 
Ledgers^  S^.  to  be  used  at  a  Trial  relating  to  the 
PIainti£P  and  Defendant  {y)\  or  for  the  discovery  of 
a  Note,  Deed,  &c.  though  six  years  are  elapsed ;  for 
the  Statute  of  Limitations  is  no  plea  to  such  a  Bill  (j^). 
It  lies  also  to  discover  the  Patron  of  a  Living,  where- 
by the  Party  may  be  enabled  to  bring  a  quare  im- 
pedit  (a).  So  it  lies  by  a  Lord  of  a  Manor  for  the 
discovery  of  Treasure  Trove  (b)  ;  and,  as  it  seems, 

(it)  Anoiun  Ch.Ca8.  133.  («)  8th  Vol.  Vin.  Abr.  550. 

{0)  Smmondt  v.  Lord  Kin-  Fonblanque's  Tneat.  of  Equity, 

nairdy  4  Ves.  jun.  735.  and  vol.  488.    I  cannot  find 

(p)  1  Atk.  289.  the  case  there  referred  to,  m 

iq)  Ex  parte  Mavoson^  6  Vc«.  Vernon. 

614.  (x)  Aston   V,  Lord  Exeter ^ 

(r)  Tothil,  69.  8  Vin.  Abr.  6  Ves.  jun.  293. 

53«.  (J^)  Hard.  180. 

(*)  To  Ail,  71.  (2)  Ch.  Rep.  14.  Bunb.  60. 

(f)    1  Ves-  56,   1  Eq,  Cas.  •       (a)  Tothil,  2«2. 

Abr.  77.  ( h)  Bunb.  18. 
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in  a  proper  case,  for  the  discovery  and  production  of 
a  Deed  in  aid  of  an  Action  for  a  fine  (c),  under  the 
Stat,  of  9  Geo.  i.  c.  29  (^Q.  It  lies  against  a  Lord 
of  a  Manor  to  discover  Court  Rolls  (e),  or  to  discover 
what  breaches  of  the  Customs  he  designs  insisting 
upon,  in  an  Ejectment  brought  against  his  Customary 
Tenants  for  a  Forfeiture  (/).  It  lies  also  by  the 
Attorney-General  to  discover  whether  the  Defendant 
orchis  Child  are  aliens  {g) ;  and  by  the  same  Officer 
against  an  Outlaw  to  discover  his  Real  and  Personal 
Estate  (h) ;  it  lies,  also  by  the  Patentee  of  the  Goods 
of  a  Felon,  or  one  outlawed  (1)  ;  and  also  for  the  dis- 
covery of  a  Promise  of  Marriage,  in  aid  of  an  Action 
(it) ;  or  of  goods  pawned,  belonging  to  the  Plainti^(/)* 
So  where  a  Ship  took  fire  by  the  n^ligence  of  the 
Master,  or  Ship's  Crew,  such  a  Bill  was  held  to  lie  for 
a  discovery,  to  enable  the  Plaintiff  to  bring  his  Action 
(m)  $  similar  to  the  Case  of  the  Owner  of  a  \l(harf  and 
Lighter,  against  whom  such  a  Bill  was  held  proper, 
to  enable  the  Plaintiff  to  bring  an  Action  for  damages 
his  goods  had  sustained  by  the  negligence  of  the 
Lighterman  (n).  A  Bill  of  Discovery  Ues  also  for 
the  purpose  of  an  Action  upon  a  Covenant  not  to 
carry  on  a  particular  Trade  (0). 


(c)  See  13  Yes.  p.  240. 
((0  Ibid. 

(tf)  2  Yes.  631.  Anonymous. 
if)  Prac.  Reg.216. 

{g)  Parker  144,  5.  Bro.  P. 
C.91. 

(A)  Hard.  22.  £q.  Ca.  Abr. 

75.  S.  C. 

(1)  Cary  Rep.  1.  21,  Hard. 
22.  Treatise  or  Equity,  2d  vol. 
p.  481.  Mr.  Fonblanque*8  edit. 

{k)  Forrest's  Rep.  42. 


(/)  Hoare  against  Parker^ 
1  Bro.  C.  C.  578.  S.  C.  1  Cox 
224,  and  mentioned  Redesd. 
Tr.  PI.  224,  in  note;  and  see 
6  Yes.  586,  &c. 

(m)  Fonblanque*8  Treatise 
of  Equity,  2nd  vol.  p.  481. 

(n)  Str  John  HeathcotUe  ▼. 
jStr  John  Fkeie,  2  Yem.  442, 
last  edition ;  and  see  also  Mitrsc 
V.  Buckworih,  ibid.  p.  445. 

(o)  Scott  V.  Mackintoth,  i 
Ves.  &  Bca.  506. 
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li  has  been  held,  that  if  a  Bill  is  brought  by  a  Son 
against  his  Father  for  the  discovery  of  Deeds,  as 
auxiliary  to  an  Action  to  be  brought  at  Law,  or  reli^ 
sought  in  a  Court  of  Equity,  he  is  entitled  to  it ;  so, 
if  for  a  Discovery  in  order  to  Mortgage  for  proper 
purposes ;  and  the  Lord  Chancellor  said,  ^*  I  will  not 
determine  whether  in  case  the  Son  was  about  marry- 
ing, and  the  Father  will  not  discover  his  Settlement, 
and  what  right  the  Son  is  entitled  to,  in  that  Case  he 
ought  not  to  have  such  a  Discovery/'  But  the  Court 
will  not  give  way  to  new  inventions  in  order  to  nro- 
mote  suits,  and  uneasiness  in  families  (p). 

A  Discovery  has  been  decreed,  though  agaimt  the 
express  "words  of  a  Will,  directing  that  ^^  the  decla- 
ration of  the  Executor  should  be  taken,  without  being 
compelled  thereto  by  Law  "  (§'). 

If  A.  obtains  a  Judgment  against  B.  and  takes  out 
Execution,  and  gets  it  returned  nuUa  Bona,  (a  re- 
turn, however,  seems  unnecessary  (r),  though  taking 
out  Execution  is  essential;  (f),  he  may  file  a  Bill 
against  the  Defendant  or  any  other,  to  discover  goods 
or  Personal  Estate  of  B.  and  by  that,  means  to  affect 
the  same  (/)•     So  Tenants  for  Life  are  compellable 


(p)  Ambler's  Rep.  154,  5. 
Lord  Lempster  against  Lord 

iq)  2  Ch.  Cas.  198. 

(r)  In  these  cases  the  credi- 
tor must  show  by  his  Bill  that 
he  has  proceeded  at  Law  to 
the  extent  necessary  to  give  a 
complete  title ;  he  must  show 
that  ne  has  sued  out  the  Writs* 
the  execution  of  which  is 
sought  to  be  avoided,  or  the  De- 
fendant may  demur.  [Smithier 
V.  Lewis,  1  Vem.  3^8.]    But 


it  seems  not  necessary  to  pro- 
cure returns  to  those  WritSy 
Redesd*  Tr.  PL  loa,  3rd  edi- 
tion, and  the  cases  there  cited, 
though  that  was  done  in  the 
case  in  Peere  Williams. 

(s)     Smithier   v.    Learn,    i 
Vern.  399.     Redesd.   Tr.  PI. 
102,  3d  edition,  and  the  cases 
there  cited;  see  also  p.  152  of 
same  Work. 

(0  Batch  V.  WasiaU,  cited 
by  Mr.  Vernon,  1  P.  Wms. 
Rep.  445 ;  see  also   Smithier 
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to  difldover  the  time  of  the  making,  commeaeement 
md  determmation  of  their  Leases,  «nd  what  re&ts  Bxt 
reserved,  and  the  times  at  ^hich  payable,  to  the  end 
diat  the  same  may  be  liable  to  an  Extent  (ii)* 

Lord  Rossfyn  put  the  following  Case  on  dus  sub- 
ject :  Suppose  a  Box  of  Jewels  was  pledged  by  a 
Person,  not  the  Owner,  but  a  mere  Bailee  ;  die 
Flawnee  supposing  the  Person  in  possesion  actually 
the  true  Owner,  and  there  being  no  reason  to  think 
otherwise,  there  would  be  no  difficulty  in  a  Oourt  of 
Eqity  in  obliging  him  to  ex^ain,  and  set  out  that 
Property  of  which  be  admks  the  title  to  lie  in  another, 
only  claiming  the  value  for  which  It  was  pledged,  a 
description  that  will  make  it  the  subject  of  an  Action 
at  Law  (.r). 

Any  Person  in  possession  bs  Tenant,  or  otfaerwne^ 
may  file  a  Bill  for  a  Discovery  of  the  Title  of  one 
btinging  an  Ejectmeirt  against  him,  even  though  he 

i. .  Zg^ J.g.i,^  ^  b«.,  (,).    ^ 

Such  a  Bill  lies  for  the  discov^  of  Goods  put  on 
board  a  Ship,  though  insured  at  a  sum  certainy  Inte* 
rest  or  no  Interest ;  for  the  value  of  the  Goods  saved 
ought  to  be  deducted  out  of  the  sum  to  be  paid  ^h* 
Insurance  (z). 

It  has  been  holden,  that  a  Person  may  be  obliged  to 
discover  a  Case  which  he  had  stated  to  his  own  Coun- 
sel for  his  opinion,  and  the  facts  stated  in  the  Case  {a). 

▼.  Leuoisy  1  Vera.  399.  Mount-     same  effect,  Ibid.  407.  Marsden 
Jbrd  V.  Tqylor,  6  Ves.  72 ;  and     v.  Panshall. 

^.^^\^^'^  (^)  1  Ves.  348.  Metcalfe. 

(«)Toth.a8i.  Harvey. 

(*)    Strode  v.   Bladcburne^  /  v      xr           /? 

3  Ves.  2af6;  see  also  1  Vera.  W  a  Vem..7i6. 

307.    East  India  Company  v.  (a)  Stanhope  ▼•   Roberts,  t 

Evans,  and  expressly  to  tlie  Atk.  944. 
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So  a  Bill  lies  for  the  diflcovery  of  Assets^  to  enable 
the  Pkintifi*  to  bring  an  Action  at  Law  against  wbl 
Executor  or  Adininistratcnr ;  but  in  this  case  the  BiM 
must  chaige,  that  Assets  or  Goods  of  the  Testator 
came  to  his  hands  (&)• 

So  for  a  discovery  of  Wine  impcMted,  fw  which 
Prisage  is  due  (c)  ;  or  against  an  Auditor  for  a  Dis- 
covery whether  the  particular  by  him  made  is  tr«e» 
though  he  is  Jineable  for  the  deceit  to  the  King^  if 
false  (cQ. 

If  a  D^ndant  has  in  conscience  a  right  equal  to 
that  claimed  by  a  Person  filing  a  Bill  agttinst  him, 
though  not  clothed  with  a  perfect  legal  Title,  a  Court 
of  Equity  will  not  compel  him  to  make  any  Discovery 
which  may  hazard  his  Title  ;  and  if  the  matter 
t^pears  elearly  on  the  face  of  the  Bill,  a  Demurrer 
will  hold.(e). 

Such  a  Bill,  therefore,  does  not  lie  to  compel  a 
Purchaser  for  a  valuable  Consideration  without 
notice  of  the  liaintiff 's  Title,  to  make  a  Discovery 
which  may  affect  his  own  Title  (f) ;  and  this  is  **  an 
infallible  Rule''  (^) ;  for  such  Purchaser  is  not  bound 
in  conscience  to  assist  the  right  Owner  in  the  legal 
recovery  of  the  subjects  purchased  under  such  circum- 
stances (A).  And  the  Assignee  of  a  Purchaser  for  a 
valuable  consideration  without  notice  is  entitled  to 
the  same  protection  (i).     Upon  the  same  principle  a 

(&)  1  Ch.  Ca.  Qs6.  Abr.  546,  and  what  Serjeant 

(c)  Hard.  138.  Maynard  «ay«,  1  Ventr.  198. 

(rf)  Ibid.  SneUing  V  Squa,  ^  Cba.Cas. 

/J  ihaA.^  T.  PI   ^fio  4-7.  Perrat  v.  Ballard,  2  Cha. 

(€)  Rede8d.Tr.Pl.  162.  q^    ^^^    Ahery  v.  Williams, 

(/)  3  Olien.  Cas.  73.  1  V^n.  27. 

{g)Jerritrdv.  Saunders,  iVbB,  {h)  Hoare  ▼.  Parker,  1  Cox, 

Jim.  454;  see  also  die  cases     227. 
on  this  subject  collected^  8  Yin.         (t)  Sweet  against  Southcote, 
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jointress  may^  in  many  cases,  demur  to  a  Bill  filed 
against  her  for  a  discovery  of  her  Jointure  Deed,  if 
the  Plaintiff  is  not  capable  of  confirming,  or  by  his 
Bill  does  not  offer  to  confirm,  the  Jointure,  and  the 
facts  appear  sufficiently  on  the  face  of  the  Bill, 
though,  ordinarily,  advantage  is  taken  oC  this  de- 
fence by  way  of  Plea  (Ar).  On  this  ground,  a  Mort- 
gagee may  protect  himself  from  a  Discovery  of  his 
Title  Deeds,  except  the  Purchase  Deed  (0,  although 
the  Plaintiff  brings  his  Bill  to  redeem  ever  so.  strongly 
(m) ;  but  to  this  Rule  there  is  an  exception  in  Cases 
where  a  Dowress  claims  a  discovery  in  respect  of  her 
Dower  (n).  Such  a  Bill  will  not  lie  to  discover  the 
Tenant  to  a  Prcecipe  on  a  voluntary  Conveyance  (o). 
Nor  will  it  lie  to  discover  who  is  Tenant  of  the  Free- 
hold, for  the  purpose  of  bringing  a  Formedan,  for 
there  are  ways  to  know  it  without  ( jp).  But  such  a 
Bill  lies  for  the  discovery  of  a  Tenant  to  an  Estate, 
whereby,  to  ground  an  Action  of  Dower  {q\  or  pro- 
ceedings for  a  Partition  (r).  It  does  not  lie  in  aid  of 
the  Jurisdiqtion  of  the  Ecclesiastical  Courts  because 
that  Court  is  capable  of  enforcing  a  Discovery  (^). 


s  Bro.  C.  C.  eS.  Lawther 
against  Carlton^  2  Atk«  139. 
243.  S.  C.  Temp.  Talbot,  186. 
Barn,  358. 

(Jfc)  Redesd.  Tr.  PI.  162,  who 
cites  s  Ves.  450.  6  Ves.  39; 
see  also  Ventr.  198.  T(Ax>ers 
V.  Davis^  1  Vera.  479.  Lomax 
y,  ■  cases  temp.  King,  4. 

Ford  V.  Peering^  1  Ves*  jun. 

(J)  Redesd.  Tr.  Plead.  219. 

(m)  S^nhouse  ▼.  Earl,  2  Ves. 
450. 

(n)  WiUianu  against  Lambe^ 
3  Bro.  C.  C.  S64. 


(0)  Sherborne  v.  Clerk,  1 
Vera.  273.  Slapleton  v.  Sher* 
rard^  Ibid.  p.  213.  S-  C.  Eq. 
Cas.  Abr.  76. 

(/))  Stapleton  v.  Sherrard^  i 
Vera.  21a.  Sherborne  v.  Clerks 
Ibid.  p.  273 ;  see  also.Vin.  Abr. 
8  vol.  p.  537.    Ibid.  554. 

(q)  Toth.84. 

(r)  Hard.  139. 

{s)  Dunv.  Cotesy  1  Atk. 989. 
8  Vin.  Abr.  537 ;  see  also  Emi 
Derby  v.  JMce  ^AAol,  1  Ves. 
205,  and  Anonymous,  a  Ves. 

451. 
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Nor  does  it  lie  to  discover  whether  a  particular  person 
eaistSf  or  where  he  is,  to  enable  the  Plaintiff  to  make 
him  a  partif  to  a  Bill  (/)• 

In  several  Cases  it  has  Jbeen  keld^  that  after  a  Ver^ 
diet  such  a  Bill  does  not  lie  in  support  of  a  fresh 
Action.  As  where  the  Plaintiff^  for  want  of  being 
able  to  prove  a  Lfetter  wrote  to  him  by  the  Defendant, 
filed  a  Bill  of  Discovery  to  clear  up  the  mattef ,  the 
Defendant  pleaded  the  Verdict^  and  that  the  effect 
of  the  Letter  was  given  in  Evidence  at  the  Trial,  and 
also  demurred  for  xcant  ofEquityj  and  the  Plea  and 
Demurrer  were  allowed  (i^).  So  in  another  Case, 
where  Money  was  paid  in  part,  for  Goods,  but  the 
Receipts  were  lost,  and  the  whole  was  recovered  at 
Law,  and  a  Bill  of  Discovery  was  then  filed,  the  Lord 
Keeper  North  said,  "  you  come  too  late  for  a  Dis^ 
covery  after  a  Verdict  '*  {x). 

But  it  seems  that  after  a  Trial  a  Bill  might  be  filed 
to  compel  the  production  of  documents  which  parties 
refused  to  produce  at  the  Trial  {ij) ;  but  a  Billi  merely 
stating  a  Verdict  has  passed  against  the  Plaintiff^  and 
praying  a  Discovery,  without  imputing  a  violation  of 
the  duties  arising  from  the  relation  between  the  Parties^ 
could  not  be  sustained  {£)* 

In  general,  it  seems  that  the  ground  for  a  Bill  to 
obtain  a  new  Trial  after  Judgment,  in  an  Action  at 
Law,  must  be  such  as  would  entitle  the  Party  to  file  a 
Bill  of  Review  of  a  Decree  in  a  Court  of  Equity,  upon 

(0    Chancey  v.  Tahourdin,  '      (x)   BarBond   V.   Brent,    I 
«  Atk.  p.  393 ;  but  «ee  i  Vera.     Vem,  p.  176. 
93,  cited  Redesd.  Tr.  PL  227.         (y)  Field  v.   Beaumont,    t 

(M)  Cb.  Cases,  65  Vin.  Abr.       ^*)  Ibid.^'and  sec  JVhitmonf 
»  TOI.  54a.  y   Thornton,  3  Price,  ^31 . 
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discovery  of  new  matter  (a).    Bills,  howerer,  of  this 
description  are  discountenanced  (b). 

A  Barrister  is  not  bound  to  discover  as  to  Writing 
lie  has  seen,  nor  any  thing  he  knows  in  a  Cause  as 
Counsellor  (c) ;  but  if  any  thing  comes  to  his  know- 
ledge before  he  was  a  Counsellor,  or  upon  any  other 
account,  he  is  obliged  to  answer  (d). 

In  one  case  it  was  doubted  if  a  thing  were  rerealed 
under  the  condition  of  secrecy  to  one  not  a  Barrister, 
whether  or  no  he  would  be  obliged  to  answer  (e) ;  bnt 
it  has  been  holden^  that  an  Arbitrator  is  not  bound  to 
make  a  disclosure  (/). 

So  an  Attorney  cannot  be  ^obliged  to  discover  maU 
ters  relative  to  the  Estate  and  Aflbirs  of  his  Client  (g*), 
but  he  is  compellable  to  answer  whether  there  are 
Dee  Js,  and  also  where  the  same  are,  and  to  whom 
they  are  delivered,  and  when  he  last  saw  the  same, 
and  in  whose  custody ;  but  not  to  produce  or  discover 
the  dates  or  contents  of  them  (h).  Sa  he  may  be 
examined  as  to  his  Client's  execution  of  a  Deed  in  his 
preseAce  (i).  It  is  said  a  Trustee  may  and  ought  to 
produce  writings  {k). 

Where  several  are  Partners  in  an  unlawful  or  clan- 
destine Trade,  and  one  of  them  brings  a  Bill  of  Dis-* 
4;overy  against  the  others,  they  cannot  plead  that  their 
Answer  may  subject  i^em  to  the  penalty  of  an  Aet  of 
Parliament;  for  by  their  going  on  in  s«ch  Trade 

(a)  RedesdL  Tr.  PI.  106,  3rd  cited  Redesd.  Tr.  PI.  SS5,  sd 

edit,  who  cites  \  Ch*  Caa.  43,  3.  «dit. 

(6)  Ibid.  105,  6.  {g)  Rnche's  Rep,  8a. 

'    («)  BuUtrod  T.   LHchmere,  (h)  Ibid.  259.  8.  C-  8  Vin, 

a  Freeman  5.  i  Cha.  Cas.  37.  Abr.  548. 

(<0  Ibid.  '    (t)  s  Vss.  jwi.  iSgi  1  Sch. 

(e)  Ibid.  5.  ftLefr.  386. 

(/)  »  Cha.  Cas.  377.  S.  C.  (k)  i  Ventr.  197. 
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they  are  considered  as  haying  waved  the  objection  of 
unhwAifatesa  as  between  themselves  (J). 

The  Court  of  Chancery  will  also  aid  a  remedial 
Lofw,  and  not  soffisr  its  own  notions  to  be  made  use  of 
^  elttde  my  beneficial  law ;  as,  if  a  Trustee  does  by 
Fraud  and  Combination  with  the  Cestui  que  Trust 
endearour  to  evade  any  penal  laWf  as  the  stat.  of 
Simony^  &c«  under  the  pretenoe  that  a  Trust  is  only 
oognizahle  in  Equity,  aad  that  Eqmty  should  not 
aaist  a  Penalty  or  Forfeiture,  it  will  cotapel  a  Dis- 
covery ()»)  • 

Although  both  Haintiff  and  Defendant  may  have 
m  interest  in-  the  subject  to  which  the  Discovery  re«^ 
quired  is  suf^osed  to  relate^  yet  there  may  not  be  that 
privity  of  title  between  l^em  which  can  give  the  Plain- 
tiflTa  right  to  the  Discovery..  Thus,  where  a  Bill  was 
filed  by  a  Person  claiming  to  be  Lord  of  a  Manor, 
against  another  Person  also  claiming  to  be  Lord  of  the 
aame  Manor,  and  praying,  amongst  other  things,  a 
Discovery  in  what  manner  the  Defendant  derived 
Title  to  the  Manor,  the  Defendant  demurred,  because 
the  Plaintiff  had  shows  no  right  to  the  Discovery^ 
and  the  Demurrer  was  allowed  (n). 

So  where  a  Bill  was  filed  by  a  Person  claiming  un* 
der  agrant  from  the  Duchy  of  Lancaster  to  be  Bailiff 
of  a  liberty  within  the  Duchy,  with  a  right  to  all  waifs, 
eatniys,  and  other  easnalties  within  the  Liberty,  and 
all  fees,  and  all  perquisites  respecting  the  same,  against 
die  owner  of  an  Inn  in  the  Liberty,  and  his  Tenants, 
alleging  that  the  Inn-yard  had  been  used  as  a  common 

(f)  GOben's  Eq.  Rep.  186.  (m)  £q.  Ca.  Abr.  131.  8  voL 
S  Vm.  Abr.  540.  Vin.  Abr.  547. 

{n)  Rede9d.Tr.  PI.  1 54, 3d  edit. 
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Pound  withm  the  Liberty,  for  all  waifs,  and  strays,  and' 
casualties ;  and  that  the  Tenants,  under  demise  from, 
the  Owner,  had  seized  and  taken  all  waifs,  and  strays, 
and  other  casualties,  and  received  the  fees  and  per- 
quisites thereon ;  and  required  the  Owner  to  discover 
how-  he  derived  Title  thereto,  and  what  Lead&a  or 
Demises  he  had  made  thereof;  a  Demurrer  to  the  Dis^ 
covery  was  allowed.  In  general,  where  the  Title  of 
the  Defendant  is  not  in  privity,  but  inconsistent  with 
the  Title  made  by  the  Plaintifi^  the  Defendant  is  not 
bound  to  discover  the  Evidence  of  the  Title  under, 
which  he  claims.  And  therefore,  on  a  Bill  filed  by 
an  Heir  ex  parte  matema^  against  a  general  Devisee 
and  Eitecutor,  who  had  completed,  by  Conveyance  to 
himself,  a  Purchase  of  a  Real  Estate  contracted  for  by 
the  Testator  after  the  date  of  his  Will,  alleging  that 
there  was  no  Heir  ex  parte  patema^  but  that  the  De- 
visee set  up  a  Title  under  a  Release  from  his  Eather, 
as  Heir  ex  parte  patema  of  the  Testator,  and  praying 
a  Conveyance  to  the  Plaintiff,'and  seeking  a  Discovery 
in  what  manner  the  Father  claimed  to  be  Heir  ex 
parte  patema^  and  the  particulars  of  the  Pedigree 
under  which  he  claimed,  a  Demnrrer  to  that  Disco^ 
very  was  allowed  (n). 

It  appears  to  be  an  established  Rule,  that  (except 
in  the  case  of  Corporations  (o),  (who,  as  they  do  not 
answer  on  Oath,  th^  Answer  would  not  be  Evidence,^ 
and  therefore  a  Clerk  of  the  Corporation  is  allowed  to^ 
be  ipade  a  Defendant)  {p)\  a  mere  Witness  cannot 

(»)  Redesd.  Tr.  PI.  154.  gravine  ofAnspach^  15  Ves.  159. 

(o)  IVych  V.  Meal,  3  P.  Wms.      S.  C.  MS 
^,^   A  XT  XT  ip)  1  Vera.  117.  aP.Wms. 

^to  Anon,  i  Vem.  1 17.  7  Vea.     ^;^\  j^  ^  c.  +4  14  V«. 

189 ;  and  fee  Le  Texier  ¥.  Afor*     245. 
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be  made  a  Defendant  to  a  Bill  of  this  description  (q) ; 
and  therefore,  where  a  Bill  was  brought  for  a  Disco- 
very in  aid  of  an  Action,  a  Demurrer  was^  on  this 
ground,  allowed ;  though  the  Discovery  would  probably 
have  proved  more  effectual  than  the  Examination  at 
Law ;  and  though  there  was  a  charge  in  the  Bill  of 
an  Interest  in  the  Defendant,  with  reference  to  which 
he  might  be  used  as  a  Witness  by  the  Plaintiff,  he 
waving  the.  objection  of  Interest,  and  if  called  against 
him  might  be  examined  upon  the  voir  dire  (r).     So 
a  Witness  to  a  Will  cannot  be  made  a  Party  unless 
where  the  Will  is  impeached  as  obtained  by  fraudulent 
'  practices.     So  where  Bills  have  been  filed  to  impeach 
Deeds  on  the  ground  of  fraud,  Attornies  who  have 
prepared  the  Deeds,  and  other  Persons  concerned  in 
obtaining  them,  have  been  frequently  made  Defend^ 
ants  as  Parties  to  the  fraud  complained  of,  for  the 
purpose  of  obtaining  a  full  Discovery  (s) ;  but  it  seems 
in  these  cases  relief  must  be  prayed  against  such  At- 
tornies, or  the  Bill  would  be  demurrable  to  by  him  (jt). 
If  a  Bill  of  Discovery  be  brought  against  Husband  and 
Wife  in  aid  of  an  Action  for  a  Debt  on  her  account, 
the  Wife  may  demur  (u)*     But  if  a  Witness  answers, 
he  must  answer  fully  (^). 
A  Bankrupt  made  a  Party  to  a  Bill  against  his 


J(y)  See  2  Vem.  380.  Plum- 
met  V.  May^  1  Ves.  426.  Finch 
V.  Fhtchy  a  Ves.  493.  Cookson 
V.  Ellison,  a  Bro.  C.  C.  252. 
Carttoright  v.  HateU^,  1  Ves, 
jun.  292. 

(r)  Fenion  v.  Hughes,  7  Vep. 
987 ;  see  also  Pliimmer  v.  Afay, 

1  Ves.  426.    Finch  v.  Finch, 

2  Ves,  493.    Whitxnorth  v.  Da- 
w,  1  Ves.  &  Bea.  549. 


(5)  Redesd.^r.  PL  153,  3rd 
edit. 

(/)  Le  Tester  v.  Margravine 
pfAnspach,  June  23, 1808,  MS. 
S.  C.  15  Ves.  159. 

{u)  Barron  v.  GriUard,  3 
Ves.  &  Bea.  165. 

(x)  Pearsomgdimt,  Pearson^ 
1  Bro.  293 ;  sec  post,  a  vol. 
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AssigneeSy  touching  his  Estate,  may  demur  to  tlie 
relief,  all  his  Interest  being  transferred  to  his  As- 
signees }  but  it  seems  to  have  been  generally  undcr- 
atood,  that  if  any  DiscoTery  is  sought  of  his  acts  before 
he  became  a  Bankrupt,  he  must  ansfver  to  thatpartof 
the  Bill  ibr  the  sake  of  discovery,  and  to  assist  the 
Plaintiff  in  obtaining  proof,  thoi^h  his  Answer  «annot 
be  read  against  his  Assignees  (y). 

It  is  a  general  Rule,  iqi^icable,  indeed,  neti^erdy 
to  this  description  of  Bill,  but  to  all  kinds  of  Mis, 
tibat  no  person  can  be  compelled  to  give  a  Discoireiy 
that  may  subject  him  to  a  Prosecution  for  Felony  {z\ 
or  for  compromising  a  Fdony  (a)j  or  to  ansiner  fHnt 
is  a  matter  of  Scandal  (6),  or  what  may  lead  to  a  legal 
accusation  (c),  or  to  what  may  aulgect  him  te  a  penalty, 
and  not  merely  what  must{d)\  jot  any  thing  m  the 
nature  of  a  penalty  (e)^  or  forfeiture  of  Interest  (/) ; 
but  if  the  Plaintiff  ware^  the  penalty  or  forfeiturs, 
the  Defendant  must  then  discover  (g\  as  in  the  case 
of  affillof  Discoveryof  Warte(A);  but^waver  tobe 
eftctual  ought  to  be  by  all  those  w^  can  ekum  any 
part  of  the  penalty  or  iw&iture ;  ibr  ^if  t^e  penalty 
belcrngs,  one  half  to  the  King,  and  the  other  to  a  Cor- 


<^)   Redesd.   Tn  Pi.  131;  iAtk.539.    Ibid.aTes.^89. 

see  post,  tit.  **  Parties."  Browtmoord  v.  Edxnardsy  9  Ves. 

(z)  Carhmright  v.  Green,  8  245. 
Ves.  408.  (e)  Smith  ▼.  2U«i^   1  Atk. 

(a)  14  Ves.  59.  5«9. 

(6)  See  Franco  v.  BoUon,         (/)  Toth.  £9.  a  Clu  Sep. 

3  Ves.  370.    Fimh  ▼.  Finch,  68.  £q.  Ca.  Abr.  77.  1  Ves. 

a  Ves.  490.  56.  s  Atk.  39s.  s  Ves.  109. 

ifi)    Bishop    of  London   ▼.         {g)    Bird  v.   Hardmichtf  1 

FyUhe.  I  Bro.  C.  C.  98.    £x  Vem.  109W  E&st  India  Com- 

pibte    Svmesy    1 1    Ves.    585.  fang  v.  Saitd^  Ibid.  lag.  Eagt 

Mayer,  I^c.  (^London  v.  Levy,  huBa  Compmyi  v.  JSwni,  el  «/. 

9  Ves.  405.  Ibid.  306.  1  Ch*  Bep.  144. 

IM)  Hwrisott  v.   Southcoie,        (A)  s  Alk.  393. 
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poration^  tlie  waver  by  the  Corporation,  and  not  by 
the  Attomey^General  also,  is  insufficient^  i ).  A 
Bill,  therefore,  seeking  a  Discovery  whether  the  De* 
fendant  was  educated  a  Papist  (Ar),  or  whether  a 
Cleigyman  was  presented  to  a  second  Living,  which 
avoided  the  first  (/),  was  held  demurrable.  If  the 
Defendant  has  covenanted  to  answer  any  Bill  of  Dis- 
covery, and  not  to  plead  the  Acts  inflicting  penalties 
(m),  in  such  case  he  is  bound  to  answer. 

And  where  a  Person  by  his  own  agreement  subjects 
lumself  to  a  payment  in  the  nature  of  a  penalty  if  he 
does  a  particular  act,  a  Demurrer  to  a  Discovery  of 
that  act  will  not  lie  (n)«  In  some  cases  the  Legis- 
lature has  expressly  provided  that  the  Parties  to  trans- 
actions made  illegal  by  Statute,  shall  be  compellable 
to  answer  Bills  in  Equity  for  discovery  of  such  trans- 
actions. A  Demurrer  to  a  Bill  of  Discovery  for  want 
of  Parties,  or  for  want  of  Equity  in  the  Plaintiff's 
case,  will  not  hold,  as  the  Plaintiff  seeks  no  decree  i 
nor  because  the  Bill  is  brought  for  the  discovery  of 
part  of  a  matter,  for  that  is  merely  a  demurrer  because 
the  discovery  would  be  insufficient.  But,  it  seems,  a 
Demurrer  woidd  hold  to  a  Bill  for  the  Discovery  of 
aeveral  distinct  matters  against  several  distinct  De- 
fimdants  (o). 

In  respect  to  the  Bill  not  praying  Relief,  it  has 
been  determined,  that  if  a  Bill  is  broi^ht  for  a  Dis- 


(»)  Easi  India   Compaq  ▼•  3  Ves.  iog.    i  £q.  Abr.  77.  a 

SandjfMf  1  Vero.  lag.  Vern.  044.   M^seley,  77;  and 

(k)  Comyn  661.  3  Bac.  Abr.  »^  .^•desi  Tr-  PL  159,  3rd 

800,  cited  Kedesd.  Tr.  PI.  i6i,  ^^/'?°- 


,^      ^  ,  («)  Redesd-  Tr.  PI.  159,  3d 

(0  3  Atk.  453.  edit,  and  MS.  case  there  cited;. 

(m)  Strange  168.  East  India     and  alio  5  Yes.  A73  ^  i^^- 
Campefty  y.  Aikku^  meotioaed        (e)  iRedesd*  Tr.  PL  163*. 
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covery  and  Reliefs  in  a  Ca^  where  the  Party  is  only 
entitled  to  a  Discovery^  a  Demurrer  will  lie ;  for  it  is 
incumbent  on  the  Plaintiff  to  shape  his  Bill  according 
to  what  he  has  a  right  to  pray  (p).  But  where  the 
Plaintiff  is  entitled  to  the  Discovery  he  seeks,  in  sup* 
port  of  am  Action,  and  he  prays  for  general  relief,  or 
for  relief  that  is  consequential  to  the  prayer  for  Dis- 
covery, as  an  Injunction^  a  Demurrer  does  not  lie  {q). 
And  it  may  be  useful  to  observe  that  the  modem  doc- 
trine is,  that  if  a  Bill  be  brought  for  a  Discovery  and 

■ 

Kelief,  and  the  Discovery  is  sought  for  the  purpose  of 
the  Relief,  if  a  Demurrer ^  or  a  Pl€a(r\  will  hold 
to  the  Relief  prayed,  the  Defendant  cannot  have  the 
Discovery  (s).  And  it  seems,  if  the  Bill  pray* 
Reliefs  as  well  as  a  Discovery,  and  the  Discovery  is 
auxiliary  to  the  Relief,  a  Demurrer  to  the  Discovery 
aloi^e  will  not  hold  (f). 

Upon  a  Bill  praying  nothing  but  a  Discovery,  it 
has  been  held  the  Defendant  is  entitled  to  Costs  (f^), 
as  between  Attorney  and  Client  (x) ;  but  Mr.  Justice 
Bulkr  thought  the  Rule  thus  laid  down  was  too 
general,  md  was  of  opinion  thai  if  the  Plaintiff  is 
entitled  to  the  Discovery,  and  goes  first  to  the  De- 
fendant to  ask  for  thd  Accounts  he  has  in  justice  a 
right  to,  if  the  Defendant  refuses,  and  the  Plaintiff  is 

(p)  MueUiihm  v.  J^roton,  6  (i)  i  Ves.  &  Bea.  539.  Jmut 

Yet.  62.  Gordon  and  Simpkin^  ▼.  Jones,  3  Merir.  175 ;  and 

jon,  1 1  Ves.  509.  Price  against  see  post. 

Jameiy  a  Bro.  C.  C.  319.   AU  ,  ^  „        ,   ^      .     .     « 

brecht  V.  Sussman,  3  Ves.  Sc  ^(0  Forest  s  Rep.  m  the  Ex- 

pea.  328.  chequer,  199, 

(y)  Brandon  v.  Sands,  3  Ves.  („)  Simmonds  v.  Lord  Kin- 

(r)  ^ttiton  V.  Earl  Scarbo-     ^       *  4     es.  74  . 
rough,   9  Ves.  7!.    sed   vid.         («)  Cartwright  v.  Haidyi  \ 
^tfret  V.  Riffiy^  6  Ves.  819.  Ves.  jun.  393. 
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thereby  compelled  to  file  a  Bill  for  a  Discovery,  he 
ought  not  to  have  Costs  j  but  if  the  Plaintiff  files  his 
Bill  without  trying  first  to  get  the-  Discovery  in  that 
way  in  which  Men  acting  with  each  other  ought  first 
to  ask  their  rights,  he  ought  to  pay  Costs  (^).  In  a 
Case  at  Law,  the  Counsel  complained  of  the  hardship 
of  a  Plaintiff  in  £quity  being  obliged  to  pay  the  Costs 
of  a  Discovery ;  upon  which  Lord  Kenyan  observed, 
that  he  had  once  heard  Lord  Mansfield  ssj,  he 
thought  in  such  a  Case  the  Court  of  Law  ought  to 
allow  the  Costs  paid  to  the  Defendant  in  Equity,  as 
Costs  at  Law ;  that  he.  was  struck  with  the  propriety 
of  the  observation,  and  thought  it  would  be  a  good 
rule  to  be  adopted  (js). 

If  the  Defendant  puts  in  his  Answer  in  the  Vaca- 
tion, and  no  exception  is  taken  to  it  in  the  first  eight 
days  of  the  succeeding  Term  (a),  he  may  then,  but  not 
before,  move  for  an  order  for  payment  of  the  Costs 
of  the  Discovery ;  so  that  it  is  not  quite  accurate  to 
say  (b\  that  the  moment  the  Answer  comes  in  the 
Defendant  must  be  paid  all  the  expense  he  has  been 
at.  On  a  Bill  of  Discovery  the  Plaintiff  pays  not 
only  the  Costs  of  the  Answer,  but  all  Costs  occasioned 
by  resisting  Motions  made  in  the  Cause  by  the  Plain- 
tiff(c). 

Where  a  Bill  prays  a  Discovery,  and  a  commission 
to  examine  Witnesses,  the  practice  is  settled  to  be, 

(y)    Weymouih  ▼.  Boyer^   i  •    86,  so  stated  by  counsel,  and, 

Yes.  jun.  416^;  see  also  what  b  seemingly,  assented  to  by  the 

said  2  Ch.  Cases  ;  and  I  have  Chancellor ;  and  see  Redesd. 

heard  Lord  Eldon  approve  this  Tr.  PL  164. 

doctrine.  •    (b)   See    Hindman    against 

(z)  Grant  v.  Jackson  Sf  others^  Taylor^  a  Bro.  C.  C.  1 1 . 

Peake's  N.  P.  cases,  p.  203.  (c)  N<Me  ▼.  Garland,  1  Madd. 

(a)  Havarty.Sempk,  ^VeB.  Rep.  344. 


that  the  Defendant  10  not  mtkled  to  move  fiur  hk 
Costs  till  ^e  tetara  of  tbe  commissiou}  and  even 
them  the  De&ndaodt  will  not  have  his  Costs  if  he 
examiiies  Witnesses  in  chitf^  instead  of  confiaiQg 
hiatself  to  a  Cross^xamination  (jl). 

If  after  the  Defendant  has  answered  the  Suit 
beeomes  abated,  it  cannot  be  revived  (e).  Whens, 
lli^efore,  the  Plaintiff  was  a  feme  sole  when  d&e  filed 
her  Bill  of  Discovery,  and  afterwards  married,  wheie- 
by  the  Suit  abated^  the  Suit,  it  was  holden,  codd  ^lot 
be  revived  for  Costs— «  hard  determination,  rduet^ 
antly  followed  by  Lord  Eldan  (/)• 

The  Defendant  cannot  move  to  dismiss  such  a  'SSSX 
as  this  for  want  of  prosecution  {g\  for  the  Canss 
ends  with  the  Answer  {K) :  and  in  a  case  where  auch 
a  Jffill  was  improperly  brought  to  an  hearing,  the 
question  was,  whether  the  Bill  should  be  dirndssed^  or 
the  Cause  struck  out  qf  the  Paper,  and  his  Honor 
took  the  latter  cmuse,  such  a  Bill  never  being  diu 
missed ;  the  words  of  a  dismission  being,  **  The 
Court  seeing  no  cause  to  relieve  (1)/' 

IL  Bills  Quia  Timet 

The  denomination  of  Bills  Quia  Timet  was  bor- 
rowed, probably,  from  the  Title  of  some  ancient  Writs 
at  the  Common  Law  ;  for,  as  Sir  Edward  Coke 
observes,  ^  there  be  six  Writs  in  Law  that  mny  be 


(d)  AaoBjmMM^  8  Ves.  90;        (g)  WodAmk^.Xing,  1  jUk. 
alto  Bmnbmy  t« »     eM*  Mot.  185.  pl.95« 


</)  2Ji*s»^  J«*moVef     w»  against  pflnrf,  a  Bra.  CC 


ai 


47» 


jnintaaed  ftiia  timet,  before  asy  mdertttion,  di»- 
traM,  or  inqdeadiiig,  as,  i.  A  Man  may  have  his 
Writ  or  mesne  before  he  be  distrained ;  2.  A  War^ 
rantia  chartce,  before  he  be  impleaded ;  3.  A*  Mtmt* 
traveruntf  before  any  distress  or  vexation  ;  4.  An 
Audita  querela,  befofe  any  execution  sued;  5.  A 
Curia  claudenda,  before  any  default  of  Inelomire ;  6» 
A  Ne  i^uste  vewes,  before  any  distress  or  molestadon. 
And  these^''  says  Coke»  ^be  called  brevia  aniicifantia. 
Writs  of  Prevention"  {k). 

When  a  Person  is  aj^rehensive  ^  beii^  subjeeted 
to  «  future  inconvenience,  jHrobable,  or  even  passibley 
to  ha^pen^  or  be  occasioned,  by  the  ac^glect,  inad- 
vwt^ice,  or  culpability  of  another ;  or  where  any 
pn^rty  is  bequeathed  to  <Hie,  after  the  death  of 
another  in  existence,  and  which  the  &nner  is  desirous 
4>f  hariag  secured  saifely  for  his  use,  against  the  effeets 
of  any  accident,  which  may  happen  to  it  previous  to 
the  accruing  of  his  Possession^  in  either  of  these  cases 
a  Bill  of  the  above  description  may  be  exhibited,  which 
in  the  one  instance  will  quiet  the  Party's  apprehensions 
of  a  fiitare  inconvenience,  by  removing  the  causes 
which  may  Jkad  to  it ;  and  in  the  other,  will  secure, 
for  the  use  of  the  Party,  the  pr<^perty,  by  compelling 
the  person  in  the  present  possession  of  it  to  guarantee 
the  same  I^  a  proper  security,  against  any  .subsequent 
disposition,  or  wilAil  destruction  (/)• 

Wherever  a  demand  is  made  upon  Assets  in  respect 
of  a  dejnandj  certaiui  hut  payabie  at  a  jvXute  time, 
ijk  Legacy  or  a  Mortgage  for  instance)^  the  peraen 


(ft)  €0.  Litt.  100;  and  ««e    ^  ll&e  Court  of  ChsaBtry,  p. 
7  Bn>.  P.  C.  IS5.  TomL  Ed.        43.  Hinde's  Prac.  138. 
if)  AnalyiiB  <df  the  Practice 
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•entitled  thereto  may  call  upon  the  Executor  to  secure 
it  for  his  benefit,  and  set  a  sum  apart  for  that  purpose ; 
"  nor  is  there/'  said  Lord  Hardxoicke^  "anymore 
useful  part  of  the  Jurisdiction  of  the  Court  in  the 
Administration  of  Assets  (tt?). 

-  In  a  Case  decided  by  Sir  Thomas  Clarke,  a  Bill 
was  filed  by  a  Legatee  for  the  security  of  a  Legacy 
•which  the  Defendant,  an  Executor,  was  to  pay  at  the 
end  of  Ten  Yeai*s  after  the  Death  of  the  Testator;  and 
the  prayer  of  the  Bill  was,  that  the  Defendant  might 
admit  Assets,  and  give  security,  or  pay  the  Money 
into  the  Bank ;  and  though  no  particular  reasons  were 
assigned,  such  as  wasting  Assets,  or  Insolvency  in  the 
Defendant  (n),  a  Decree  was  made  that  the  Defendant 
should  pay  the  Money  into  the  Bank,  and  that  he 
should  have  the  Interest  in  the  mean  time  ;  and  that 
at  the  end  of  the  Ten  Years  the  Principal  should  be 
pcdd  to  the  Plaintiff  (o). 

So,  in  a  Case,  where  a  Legacy  was  left  to  one  to  be 
paid  at  twenty-four,  the  Plaintiff  being  only  twelve 
years  old,  the  Father  filed  a  Bill  to  invest  the  Legacy 
in  the  Funds ;  and  so  it  was  decreed ;  though  it  was  at 
the  same  time  declared  that  the  Plaintiff  was  not 
entitled  to  the  Money  till  twenty-four  [p). 

In  like  manner,  where  2000/.  was  left  to  the  Tes- 
tator's Daughter  at  twenty-one,  and  in  default,  to  her 
Child,  and  if  no  Child,  to  one  Mills ;  a  Bill  was  filed 

(m)  Johnson  y.  Mitts,  1  Vet.  Ambl.  p.  973 ;  more  fully  stated 

283.  by  Lora  Tharlow,  in  Green  and 

(n)  Some  such  reason  seems  Pigoty  1  Bro.  C.  C.  105. 

to  have  been  assigned  in  the  ,      „^  „          ,    -^    * 

earliercases;  see  1  Cha. Cases     ^  {P>  ^«*r  f?"^,^^*^  ^^ 
191.  Feb.  1781,  cited  by  Lord  Thar* 

(0)  FerrandagtimBl  Prtniice,     ^^^9  *  ^ro,  105. 
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to  secure  the  Fund ;  and  the  Court  held,  that  a  party 
so  curcumstanced  was  entitled  upon  such  Bill  to  have 
paft  of  the  Personal  Estate  secured  for  the  Legacy  (^). 
The  doctrine  seems  to  be  the  same,  whether  the 
Legacy  be  payable  at  VLjixed^  or  at  a  future,  contin- 
gent day ;  as,  where  a  Legacy  was  left  to  a  female 
Infant  to  be  paid  at  twenty-one  or  Marriage,  with 
Interest  at  four  per  cent.,  but  if  she  died  before,  to 
sink  into  the  Residue  :  on  a  Bill  filed,  the  Court 
ordeted  the  Legacy  to  be  paid  into  the  Bank,  in  order 
to  ^secure  the  same,  and  if  greater  Interest  than  4/. 
was  made,  it  should  be  for  the  benefit  of  the  Child  ; 
for  if  it  produced  less  Interest,  the  Executor  would 
not  be  obliged  to  make  up  the  deficiency  (r).  In  this 
case»  also,  there  was  not  the  least  surmise  of  any  dan- 
ger of  losing  the  Legacy  from  the  circumstances  of 
the  Defendant  {s). 

In  another  Case,  where  the  Testator  had  given  the 
Plaintiff  15,000/.  to  be  paid  at  twenty-one,  or  Mar- 
riage, with  Interest  in  the  mean  time,  but  if  she  died 
before,  to  sink ;  the  Master  of  the  Rolls  thought  the 
Legacy  must  be  appropriated ;  and  he  decided  accord- 
ingly (0-  It  must  be  observed,  however,  that  in  cases 
of  this  description  the  Court  will  not  interfere  to 
secure  the  Fund  upon  the  application  of  a, Person  who 
does  not  show  any  Title  (u). 


(a)  Johnson  v.  De  la  Creuze^ 
I7tn  Ju]j  1749)  cited  by  Lord 
Thurlow,  in  Green  and  Pisot\ 
I  Bro.  105,  and  mentioned  in 
Terrand  against  Prentice^  Amb. 
p.  273 ;  see  also  Studholme  and 
Hodgson,  3  P.  Wms.  p.  299. 
fierce  v.  Taylor^  Ibid.  108. 

(r)  Green  against  Pigot^  1 


Bro.  105;  and  see  Cary  v. 
Askew,  1  Cox«  244 ;  but  see 
Palmer  \.  Mason,  1  Atkr.  505. 

(5)  See  S.  C.  2d  voh  Dick. 
Rep.  586. 

(0  Carejf  against  AsketOy  3 
Bro.  C.  G.  58. 

(u)    Browne    against    Z>w^- 
brtdgCy  2  Bh).  C^C.  3^1* 
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Where  one  by  Will  gave  an  Annuify  oat  of  his 
peraonal  £M»te»  and  a  Bill  of  this  kind  was  filed,  the 
Master  o£  the  Rolls  obsenred,  ''  since  the  £xeeator 
has  by  his  Answer  submtted  it  to  the  Court,  whether 
he  should  give  any  Security,  and  appears  to  have 
expressed  himself  in  words  threatening  to  defimt 
the  Annuity,  let  the  Master  see  a  sufficient  part  of 
the  personal  Estate  set  apart,  and  assigned  to  a  Trus- 
tecv  ia  trast>  to  secure  the  Annuity  (^)/'  And  where 
there  has  been  no  such  submission  by  the  Answer, 
or  any  threats^  the  Ceort  has  hi  like  manner  inter* 
fered  (^). 

Other  caaes  where  Bills  of  this  description  have 
been  held  proper  are  also  to  be  found  in  the  Reports. 

Thus^  where  A.  was  entitled  to  the  use  of  Goods, 
and  a  Library  for  life,  with' Remainder  to  the  Plain- 
tiff's Wife,  who  died,  the  Plaintiff,  as  her  AdmmS' 
trator^  brought  a  B21  of  this  description  to  have  the 
Goodi^  &c.  secured  to  him  after  the  death  of  A.^  and 
a  Decree  was  made  acccnndiiigly  {z). 

It  seemS)  however,  aecoiding  to  the  observation  of 
Xonflt  Tkmriigw^  that  thecases  as  to  a  Tenant  for  Life 
giving  securitjf  for  Ihe  Goods,  have  been  ovemUed, 
and  the  Court  iion^  demands  only  an  InvefOory,  which, 
he  observes,  is  more  equal  Justice,  and  that  there 
ought  to  be  danger  in  order  to  require  a  Security  (a). 

Originally  there  could  be  no  limitation  over  of  a 

Ot)  BuUen  y.  Eiomlet/i,  9  P.  >  Ch.  Bap.  no.  S.  C.  i  Eq- 

Wmft  n.  163.  Cas.  Abr.  78.  pL  i. 

<v)  See  Slatming  r.  Sffde^  ,  ^    *, ,            .         ^ 

3P!;Wiiii.3a5,6.  BoHiv.Na-  W   ^^   ^f^n^    Bunid, 

^  jai^        ^"^  net,  i  Atk.  471.  BtUy.lCyM^ 
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Chattel,  and  a  gift  for  Ufe  carried  the  whole  Interest. 
Afterwards,  in  a  Case  before  Lord  Somers  (ft),  a  dis- 
tinction was  taken  between  the  Use  and  the  Property ^ 
which  has  since  been  adopted.  If,  however,  there  is 
a  specific  gift  for  life,  of  things  qnce  ipso  usu  con- 
swnunter^  such  as  Com  and  Hay,  it  operates  as  a  gift 
of  the  Property,  and  there  cannot  be  a  Limitation  over 
after  a  Life  Interest  in  such  articles.  If  included  in 
a  readuary  Bequest  for  Life,  they  must  then  be  sold, 
umdk  the  Interest  enjoyed  by  the  Tenant  for  Life  (c). 

Where  a  Bill  Quia  Timet  was  filed  to  deliver  up  an 
Apprentice's  Bond  and  Indentures,  he  being  out  of 
his  Time,  it  was  ordered,  that  the  Defendant  should 
ekher  bring  his  Action  within  a  Year,  or  deliver  up 
the  Bond  and  Indentures ;  for  if  it  were  at  the  Mas- 
ter^! choice  to  stay  as  long  as  he  pleased,  he  would 
perhaps   stay  till  the  Apprentice's  Witnesses  were 

d€ad(£0* 

So,  also,  the  Lord  Keeper  North  thought  that  if 
A.  is  bound  for  B.  and  has  a  counter  Bond  from  B.y 
and  the  money  is  become  payable  on  the  original  Bond, 
Equity  will  compel  B.  to  pay,  although  A.  is  not 
troubled  or  molested^  the  Debt,  since  it  is  unrea- 
sonable that  a  Man  should  always  have  such  a  cloud 
himg  over  him(e);  and  in  Lee  v.  Rook(f)j  Sir 
J.  Jekyll  wpf  ^'  If  I  borrow  Money  on  Mortgi^ 
of  my  Estate  for  another,  I  may  come  into  Equity 

(i)  Hyde  and  ParraH,  l  P.  (d)t  Ch.  Cas.  70.  S,  C.  1  £q. 

Wms.  p.  1;  and  to  thai  effect  Abr.  pi.  a. 

are  the  subsequent  cases,  1  P.  ,\    ,..,,, 

Wms.  p.  500,  and  651 ;  and  see  „  W  ^neh^^k  v.  Haua,   x 

'  BandaBr.Russell,  sMeriv.  195.  ^eni.  190.  S.  C.  l  Eq.  Abr.  79. 

(c)    Randall  t.    Ruua,    3         (/)  Mos.  318. 
Menv.  194,  5. 
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(as  every  Surety  may  against  his  Principal)  to  have  my 
Estate  disencumbered  by  him/' 

A  Bill  of  this  nature  lies  to  secure  the  property  of 
a  deceased  Debtor  from  being  misapplied  by  his  £xe« 
cutor  (gf).  But  such  Bill  must  be  filed  against  the 
Executor,  and  not  against  the  Debtors^  8^c.  of  the 
deceased,  unless  where  the  Executor  and  Debtors 
collude  (It). 

IS  the  Executor  is  insolvent^  on  a  Bill  filed,  praying 
for  a  Receiver,  a  Receiver  will  be  appointed,  who 
may  bring  Actions ;  and  if  Persons  are  about  to  pay 
Money  to  an  insolvent  Executor,  the  Court  will 
restrain  him  from  receiving  it  (i). 

Pending  a  Litigation,  the  Property  is  often  in  danger 
of  being  lost  or  injured,  and  in  such  cases  a  Court  of 
Equity  will  interpose  to  preserve  it,  if  the  Powers  of 
the  Court  in  which  the  Litigation  is  depending  are 
insufficient  for  that  purpose.  Thus,  during  a  Suit  in 
an  Ecclesiastical  Court  for  Administration  of  the  effects 
of  a  deceased  Person,  a  Court  of  Equity  will  entertain 
a  Bill  for  the  mere  preservation  of  the  Property  of  the 
deceased,  till  the  Litigation  is  determinedj  although 
the  Ecclesiastical  Court,  by  granting  an  Administration 
pendente  lite^  might  provide  for  the  collection  of  the 
effects  (A).  But  the  Court  will  not  interfere  by  ap- 
pointing a  Receiver  upon  the  mere  ground  that  two 
Wills  are  in  controversy  in  the  Spiritual  Court,  and 

(«)    3   Atk.    21  a.    1st  vol.  (i)    Utterson  against   Mair^ 

of  Fonbl.   Equity,  p.  42,  in  4  Bro.  C.  C.  277. 

note.  {k)  Redesd.  Tr.  PI.  1 22.  King 

/ix    177    J-         n^       r  and  King,  6  Vcs.  172 ;  and  see 

^)Elfndte  V.  MacaulfT^,  a  Edmun£v.  Bird,  1  Ve8.&  Bea. 

wo.   C.   i/«  024*  jr^2 
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no  mi^estion  that  the  Property  is  in  danger^  and  cannot 
be  secured  by  an  administration  pendente  lite  (/)• 

XII.  Bills  Jbr  the  delivery  up  qf  Deeds ^  or  for 
securing  them  ;  or  for  the  delivery  up  qf 
specific  Chattels. 

Bills  for  the  delivery  up  qf  Deeds,  or  for  the 
securing  qfthem,  are  classible  under  this  head.  The 
Court,  however,  in  many  cases,  will  not  order  Deeds 
to  be  delivered  up,  unless  upon  Terms  (m). 

Such  Bills  appear  to  have  been  entertained  so  early 
as  in  the  Reign  of  Edward  IV.  (ti),  but  not,  it*  seems, 
where  detinue  would  lie  (o),  a  distinction  not  now  re- 
garded. 

If  the  Title  to  the  possession  of  Deeds  and  Writings 
which  the  Plaintiff  prays  may  be  delivered  up,  depends 
on  the  validity  of  his  Title  to  the  Property  to  which 
they  relate,  and  he  is  not  in  possession  of  that  Pro- 
perty, and  the  Evidence  of  his  Title  to  it  is  in  his  own 
power,  or  does  not  depend  on  the  production  of  such 
Deeds  or  Writings,  he  must  establish  his  Title  to  the 
Property  at  Law  before  he  can  come  into  a  Court  of 
Equity  for  delivery  of  the  Deeds  or  Writings  (p). 

If  a  Man  hath  Issue  a  Daughter,  and  leaves  his 
Wife  privement  ensientj  the  Wife  may  detain  the 
Charters  against  the  Daughter,  from  the  possibility  that 
the  child  the  Wife  is  pregnant  with,  mny  be  a  Son  (^)f 

(I)  Richards  Y.  Chavcy  12  Yes.  (n)  See  9  £dw.  4,  41  B.  and 
463.  Knight  V.  jPupUms,  the  stat.  32  Hen.  8.  c.  36.  6. 9. 
1  Ves.  324, ;  and  on  this  sub-         j^j  ^  5^^^  ^  ^i  B^ 

OT  deinurrerri3th  June*X*2,         0?)  ^^"^^  ^/'  ^^-  «•  Crotu 
j^g^  '^  'v.  TyreU,  3  Madd.  Rep.  182. 

(«)  Bnmley  y.  Holland^  (y)  41  Edw.  3.  n.  Groundf 
^  Vci.  61 5,  ap4  iludijments,  p.  327. 
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Lord  Thurhw  seems  to  have  been  of  opinion  that, 
as  a  general  rule,  it  could  not  be  maintained,  that 
wherever  one  Party  hath  an  Instrument  upon  which 
he  cannot  maintain  an  Action  at  Law,  he  will  be  de- 
creed in  Equity  to  give  it  up  (r) ;  nor  would  he,  where 
a  Partnership  had  been  dissolved,  and  a  note  after- 
wards given  in  the  name  of  the  Partnership  ^y  the 
Defendant,  order  the  Plainti£P's  name  to  be  erased 
(s)  \  but  this  decision  was  not  satisfactory  to  the  Bar 
at  the  time ;  for  it  is  observable,  that  the  note  did  not 
on  the  face  of  it  appear  to  be  void,  but  only  from  col- 
lateral circumstances  (/) :  and  in  Minshaw  and  Jor- 
fian,  cited  before  Lord  Thurlow  in  the  case  alluded 
to  (u)f  a  note  which  on  the  face  of  it  appeared  to  be 
good,  was  ordered  to  be  delivered  up.     It  has  been 
held,  that  a  voluntary  Deed  will  net  be  ordered  to  be 
delivered  up^j:)  ^  nor  is  there  any  instance,  it  seems,  of 
H  Decree  to  deliver  up  a  Bond  which  on  the  face  of 
it  appears  to  be  void(^),  and  which  by  pleading  at 
Law  may  be  shown  to  be  so  (z). 

Lord  Eldoriy  however  (differing,  as  he  confesses, 
from  others)  (a\  always  was  of  opinion  that  a  Court  of 
Equity  has  the  Jurisdiction,  and  duty  to  order  a  void 
Deed  to  be  delivered  up,  and  placed  with  those  whose 


(r)  See  Hilton  v.  Barr&osy 
I  Yes.  jun,  984,  and  fiyan 
against  Macmathy  3  Bro.  C.  C. 
1 5 ;  see  also  Steadman  and  others 
V.  Frosty  3  Madd.  Rep.  p.  1. 

(s)  3  Bro.  C.  C.  15. 

(t)  Vid.  arg.  in  Jackman 
V.  MiteheUy  13  Ves.  585. 

(f<)  3  Bro.  C.  C.  19. 

(x)  Cohnan  v.  Sarrdy  1  Ves, 
50.  S.  C.  3  Bro.  22.  Oxley 
V.  Lecy  1  Atk.  624;  and  see 
Doe  and  Rouikdgf,  Cowp.  705. 


(v)  Jackman  v.  Mitckdly 
13  Ves.  585. 

(2)  Franco  v.  BoUony  5  Ves. 
368 ;  but  see  what  Lord  Eldoo 
observed  of  that  case  in  Brom" 
ley  V,  HoUandy  7  Ves.  19. 

{a)  For  instance,  in  Mason 
V.  GardineTy  4  Bro.  436,  the 
Chancelldr  said  **  the  De- 
fendant had  a  right  to  keep  a 
security  (void  on  account  of 
usury),  whether  it  is  available 
or  not,  if  he  thinks  fit." 
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Property  may  be  effected  by  it,  if  it  remains  in  other 
hands(i).  And  in  a  very  recent  Case  his  Lordship  says, 
**  there  is  an  ancient  Jurisdiction  in  this  Court  to  order 
Bills,  Policies  of  Insurance,  and  Annuity  Deeds,  to  be 
delivered  up ;  and  it  is  a  wholesome  Jurisdiction  to 
order  void  Instruments  to  be  delivered  up,  upon  which 
vexatious  demands  might  afterwards  be  made  (c)." 

If  an  Instrument  ought  not  to  be  used,  it  is  against 
conscience  for  a  Party  to  retain  it,  as  he  could  only  do 
so  for  some  sinister  purpose ;  and  in  the  case  of  a 
negotiable  Instrument,  it  may  be  used  for  a  fraudulent 
purpose  to  the  injury  of  a  third  Person  (d\ 
^f^  one  Jlree  P«tn.^  in  P.^nt  of  his 
separate  Debt,  had  drawn  a  Bill  in  the  Partnership 
Firm,  the  Bill  was  at  the  Suit  of  the  Partners  ordered 
to  be  delivered  up  (e). 

Where  the  Legislature  declares  certain  Deeds  and 
Instruments  to  be  void^  as  the  Annuity  Act  (jT)  does, 
there  is  inherent  in  the  Court  of  Chancery  a  Juris- 
diction to  order  them  to  be  delivered  up  (g-);  but 
this  is  always  on  terms  {K) ;  viz.  an  account  of  the 
consideration  of  the  Annuity,  with  Interest,  and  Costs 


(&)  The  Mayor y  SfC.  of  Col' 
AeUer  v.  Lavston^  i  Yes.  Sc 
3eaL  244.  Hayvoard  v.  JDiims* 
dale,  17  Yes.  112. 

{c)  Bromley  v.  HoUand, 
Coop.  29. 

(d)  Redesd.  Tr.  PL  104. 
su  (c)  3d  edit. 

{e)  Newnan  v.  MUner^  %  Yes. 
jim.  483. 

(/)  17  Geo.  3.  c.  26.  This 
act  ifl  now  repealed)  *and  other 
preTisions  substituted  by  the 
53  Geo.  3.  c.  141. 

(r)  Underhill  v.  Honoood^ 
xo  vet.  218.    I  believe  Byne 


V.  Vivian^  5  Ves.  604,  was  the 
first  case.  This  was  followed 
by  Byne  v.  Potter^  Ibid.  609. 
Bromley  v.  Holland^  Ibid.  610.' 
reversed  on  appeal,  7  Yes.  3. 
S.  C.  Coop.  Rep.  p.  9.  Hqff'' 
man  and  Cooke,  5  Yes.  623. 
Duff'Y.  Atkinson,  8  Yes.  577 ; 
and  see  Philwps  and  Craw/urd, 
Q  Yes.  214.  S.  C.  13  Yes.  475 ; 
and  what  is  said  in  Low  ▼. 
Barchard,  8  Yes.  135. 

(h)  See  the  decree  in  Brom^ 
ley  and  Holland,  which  seems 
to  have  been  very  carefully 
drawn  up,  7  Ves.  29. 

Q2 
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and  of  all  the  Annual  Payments ;  the  balance  on  eidier 
aide  to  be  paid,  and  the  Securities  delivered  up,  and 

a  re-conveyance  (!)• 

So,  where  a  Deed  is  void  on  grounds  of  pibUc 
policy  J  as  where  a  Bond  is  given  in  consideration  of 
juture  cohabitation  (k\  it  will  be  ordered  to  be  deli- 
vered up,  though  the  PlaintiflP  be  porticos  crmimSj 
as  he  is  also  in  the  case  of  a  Marriage-Brokage  Bond 
(/)•  And  so,  where  a  Bond  was  ^ven  to  secure  to 
one  Creditor  the  deficiency  of  a  composition,  and  was 
4iot  communiciEited  to  the  other  Creditors  (m) ;  and 
where  a  Bond  was  given  to  procure  an  office  contrary 
"to  Law  (n)  they  were  decreed  to  be  delivered  up, 
though  in  the  latter  instance,  to  a  person  who  was 
pariiceps  criminis  (o)^ 

Bills  will  lie  to  have  promissory  Notes,  or  Policies 
<of  Insurance  delivered  up  in  cases  where  a  vexatious 
use  may  be  made  of  them  (p) ;  but  the 'Court  will  not 
^rder  a  Power  of  Attorney^  which  is  revocable  ^  to  be 
delivered  up  (^). 

A  Bill -lies  for  the  delivery  up  of  Deeds  unjustly 
detained  j  for  in  .an  Action  of  Trover  damages  only 
can  be  obtained  for  the  detention  of  the  Deed,  but 
not  the  Deeds  themselves  {r\ 

If  a  Conveyance  is  made  of  an  Estate  with  a  power 

(t)     Holbrook    V.    Sharpty,  <»)  S'k^  Edw.  6. 

IQ  Ves.  131.    Dyne  y. 'Vivian.         /\  r  r        t« 

(it)  Gray  v.  Mathias.s  Ves.  ^'  ^'  ^^'  ^ 

-28.  (p)  Bromley  v.  Holland^  7 

{I)  Lord  St,  John^.  Lady  Ves.  si ;  andf  see  Jervis  and 

St.  John^  11  Ves.  335,  6;  and  Whiter  7  Ves.  414.    Kemp  r. 

Shirley  and  Ferrers  there  men-  Prior^  Ibid.  249. 

tioned.  /^n  7  Ves.  28. 

(m)    Jachnan  v.  MiteheUy         ^^^  ' 
13  ^efl.  581 ;  and  see  Easta-         W  Jodtsgn  r-  Butler,  2  Atk, 

brook  y.  Scott,  3  Ves.  456.  30^. 
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of  Revocation,  and  it  is  afterwards  revoked,,  a  Bill  lies 
to  have  the  Conveyance  delivered  up  (^). 

So,  if  one  settles  Land  upon  his  Daughter  in  Tail, 
and  takes  a  Bond  from  her  not  to  commit  waste  (/), 
or  not  to  suffer  a  Recovery  (u),  the  Bond  will  be  or- 
dered to  be  delivered  up. 

'  Where,  to  a  Bill  td%ive  Deeds  delivered  up,  the 
Defendant  stated  himself  to  be  a  Trustee  for  Mort- 
gagees,  but  did  not  name  them,  he  was  decreed  to 
deliver  up  the  Deeds  and  pay  Costs  (<r). 

Such  a  Bill  will  not  lie  to  have  a  Presentation  to  a 
Living,  upon  the  next  Avoidance,  delivered  up  on  ac<^ 
count  of  gross^miscotiduct  in  obtaining  it  (y). 

In  case  of  the  Bankruptcy  of  a  Person  possessing 
Deeds,  they  will  not  be  ordered  to  be  delivered  up  on 
Petition,  but  a  Bill  must  be  filed  (z). 

In  some  cases,  it  seems,  a  Will  may  be  applied  for 
to  be  delivered  up,  as  an  Instrument  that  ought  not 
to  vex  the  Plaintiff's  Title ;  but  if  it  contain  in  it 
any  thing  that  has  validity  it  ought  not  to  be  delivered 
up  (a).. 

There  are  many  cases  where  «a  agreement  for  the 
sale  of  Lands  has  been  ordered  to  be  delivered  up  (p)  ; 
and  in  which  the  Court  has  resolved,  that  though  it 
will  not  specifically  perform  an  agreement,  yet,  where 
the  conscience  of  the  Party  is  not  affected,  it  will  not 

i$)  Gilb,  Eq.  p.  i.  (y)   Macnamara  v.  

(0  Jervis  v.  Bruion^  a  Vem.     5  Vet.  824.  .  ^ 

«5i-      _  ,^  „.  (z)  Ex  parte  Pocle,  1  Ve§V 

(u)    Tutton    V.    MoUtneuXf     j^^^  jgQ^ 

Moor*,  809,  approved  fl  Vern.         ,\  „     t    ^  n    t  ^^ 

tSi ;  but  se^  Freeman  v.  Free^         (?^  Pemb^on  v.  Pembertan, 

Hin    1  Vem.  333.  S.  C.  Prec.  13  Ves.  ^8-  contra  Jofus  v. 

Qj  28.  Frosty  3  Madd.  Rep.  9. 

(x)  Earl  of  Scarborough  r.  {b)  See  IViUan  v.  fViilan, 
Parktr,  1  Vei.  J4hi.  267.  16  Vei,  83. 

Q3 
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Stand  neuter,  but  order  the  Contract  to  be  delivered 
up,  to  prevent  proceedings  at  Law  (c). 

Contracts  for  the  purchase  of  Estates  have  been 
ordered  to  be  delivered  up  after  the  death  of  a 
Purchaser,  and  a  Suit  instituted  for  an  account  of 
Assets  (^d). 

Where  Persons  have  had  successive  interests  in  Real, 
or  Personal  Property,  Deeds  have,  on  a  Bill  for  that 
purpose,  been  ordered  to  be  deposited  in  Court  (e) ; 
and  there  are  a  great  many  cases  where  a  Remainder- 
man in  Tail,  or  a  Reversioner  in  Fee,  has  been  held 
entitled  to  have  the  Title  Deeds  secured  for  his  benefit, 
though  an  Estate  for  Life  was  standing  out  (/}. 
If  the  Deeds  have  got  into  other  hands,  and  the  Te- 
nant for  Life  is  satisfied,  and  does  not  interest  himself 
about  them,  a  Remamder'man^  it  seemlB,  may  apply 
to  have  them  delivered  up  (jg).  But  in  general  the 
Title  Deeds  remain  with  the  Tenant  for  Life  {h\  who 
is  by  Law  entitled  to  detain  them  (f ) ;  and  it  has  been 
determined  that  such  Relief  will  not  be  given  against 
a  Father^  Tenant  for  Life,  in  favour  of  his  Son^  Tenant 
in  Tail  (Ar)«  A  Tenant  for  Life  of  an  Advowson  has 
a  right  to  the  possession  of  the  Title  Deeds  {J).    Tbe 


(c)  Mortlock  V.  BuUer^  lo 
Yes.  308.  S.  C.  MS. ;  see  also 
16  Ves.  83.  Banbury  v.  JBm- 
coc,  s  Cha.  Cas.  42. 

(jd)  Mackreth  v.  Marlar,  a  P. 
Wms.  68,  in  note  l. 

(e)  See  a  case  of  that  kind, 
Hoaetson  v.  Bussey,  a  Atk.  89. 

{j)  Ivie  V.  Ivict  l  Atk* 430, 
Smtih  V.  Cookey  3  Atk.  383. 
Reeves  v.  Reeves^  2  Mod.  239 ; 
and  see  Ford  v.  Peering,  1  Ves. 
jun.  78.  2  P.  Wms.  477 ;  8 
Ves.  320. 


(g)  1  Ves.  jun.  78. 

(A)  Bffoles  y.  Steioard,  1  Sch. 
&c  Lefr.  223 ;  and  see  Ford  t. 
Peering,  1  Ves.  iun.  76,  & 
8  Ves.  320.  2  Dick.  650. 

(f)  BarAury  ▼.  Briscoe,  2 
Cha.  Cas.  42.  Webbi  t.  Lord 
Lytnington,  1  Eden's  Rep.  4. 

(k)  L&rd  Lenmsier  against 
Lord  Pom/ret,  Ambl.  154. 

(/;  Roberts  v.  Roberts,  3d 
Feb.  i8i8»  before  V.  C.  Leach. 
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cases  in  which  Courts  of  Equity  have  interfered  are 
where  the  Remainder-man  has  been  a  stranger  to  the- 
Tenant  for  Life,  and  not  where  he  is  Tenant  for  Life 
under  a  Settlement  made  by  a  Grandfather,  with 
Remamder  to  the  Son  in  Tail  only.  Remainder  to  the 
Grand&ther ;  but  in  such  case,  if  diere  were  evidence 
that  the  Father  was  destroying  the  Deeds  in  order  to- 
better  and  enlarge  his  Estate,  the  Court  would  take 
the  custody  of  the  Deeds  (m). 

All  Persons  concerned  in  the  Title  Deeds  ought 
in  these  cases  to  be  made  F^es  (n^ 

It  seems  that  a  Bill  will  not  lie  by  a  Purchaser 
from  a  Contingent  Remainder-man  for  the  inspection 
of  Title  Deeds  in  the  hands  of  a  Tenant  for  Life  (o).  • 

A  .  Jointress  will  not  be  compiled  to  bring  her 
Jointure  Deed  into  Court,  or  before  a  Master,  unlesa 
the  Party  requiring  it,  wfll  confirm  her  Jointure;  buft 
the  Court  will  direct  her  to  deliver  in  a  Schedule  of 
the  Deeds,  and  will  at  its  discretion  order  what  shall,, 
or  shaH  not,  be  produced  (p).  If  a  Bill  be  filed  against 
her  to  have  Deeds  delivered  up,  without  an  offer  to 
confirm  her  Jointure,  she  may  plead  the  Settlement 
in  bar  (q). 

A  Court  of  Equity,  without  any  cause  in  Court,  has, 
from  its  gelieral  jurisdiction  over  a  Solicitor,  ordered 
Deeds  in  his  hands,  for  the  purpose  of  suffering  a 
Recovery,  to  be  delivered  up  (r).     A  Court  of  Law 

(m)  Pyncent  v.  Pt/ncent,  3  Peering^  1  Vei.  jun.  76.  Sett' 
Atk.  571.  house  v.  Earl,  2  Ves.  450. 

(„)  Ibid,  ^9)  Chamberlain  v.   Knapp, 

(o)  Nod  V.  Ward,  i  Madd.  ^^j  Ex' niite  Earl  of  Vx- 

Rep.  312.  bridge^  6  Ves.  435 ;  and  see 

(p)   Petre  v.  Petre,  3  Atk.  Strong  v,  Howe,  1  Str.  621.  ft 

51  !•     Pyncent  v.  Pyncent,  3  Mod.  339 ;  and  See  on  this  sub- 

Atk.  571;  and  see  Ford  v.  jectexpar&eiSimi^A;5  Ves  .706.. 

Q  4 


has,  in  a  summary  manneri  at  the  instance  of  the 
Lord,  taken  Deeds  relating  to  a  Manor,  and  the 
Court  RoUSj  Out  of  the  hands  of  a  Steward,  who  is  all 
Attorney  of  the  Court  (s) ;  but  such  Court  will  not 
order  an  Attorney  to  deliver  up  a  Deed  which  he 
holds  as  Party  and  Trustee ;  it  having  no  authority 
to  interfere  in  the  case  of  a  Trust  (/)• 

With  respect  to  the  delivering  up  of  specific  Chat- 
tels, it  has  been  holden,  that  such  a  Bill  will  lie,  in 
some  cases,  for  the  delivery  of  a  specific  chattel  to 
which  the  Plaintiff  is  entitled  (i^)  ;  Heir  Looms,  for 
instance  (.r) ;  and  where  the  object  of  the  suit  is  not 
capable  of  a  compensation  in. damages  (tf) ;  as  in  the 
case  of  the  Pusey  Horn  (z)  ;  and  of  an  old  silver 
AlUtr  Piece  {a)  ;  a  Silver  Tobacco  Box  belonging 
to  a  club  (h) ;  a  Chernf^sUme  finely  engraved ;  an 
extraordinary  piece  of  wrought  plate  (c),  and  eases 
of  a  simikr  description  (i/). 

In  Trover,  the  value  only  of  the  chattel  is  reco- 
verable (e)  \  in  Detinue,  the  Judgment  is  for  the 
chattel,  or  the  value  (/)  ;  and  it  is  the  imperfection 
of  the  Law  in  such  Actions,  that  seems  to  be  the 


(«)  Ex  parte  John  Grubbf 
i  Taunt.  3o6 ;  and  tee  Hughes 
V.  Mairef  3  T,  R.  275* 

(0  Pearson  v.  Sui(onf  5 
Taunt.  364. 

{u)  See  Nuthraam  v.  Thorn* 
ton,  10  Ves.  163.  S.  C.  MS. 

(x)  Earl  of  Maccle^U  r. 
liavis,  3  Ves.  &  Bea.  16. 

(^)  See  Fells  v.  Read,  3  Ves. 

71- 
(*)  Pusetf  ▼.  Pusey,  1  Vera. 

873. 

(a)  See  Dtiie  of  Somerset 
V.  Coohon,  3  P.  Wms.  389. 

(*)  FeUs  V.  Read,  3  Vts.  71. 


(c)  Peame  v.  Lisle,  Ambl. 

77. 

(d)  See  Uojfd  ▼.  Loaringi 

6  Ves.  773;  and  Laiwther  ▼• 
Lowther,  13  Ves.  95. 

(e)  3  Blac.  Com.  153.  See 
Scctt  v:  Jones,  4  Taunt.  865! 
where  it  was  held  that  Trover 
lies  for  an  unstamped  Agre^ 
menty  if  it  can,  upon  payment 
of  a  penalty  and  8tamp-dutir» 
be  stamped  and  rendered  avail- 
able. 

(/)  Co.  Entr.  tit,  «*  Dcti- 
nut/'  3  Blac.  Com.  152.  Co. 
Litt.  286* 
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h'ction  in  Chancery,  for  the  spe^ 

'  itself  (§•). 

.  nf,  or  Contribution^ 

rtionmentSf  the  stat,  1 1  Geo# 

.vent  between  the  Representatives 

nant  for  Life^  and  the  Person  sue* 

-jiuainder;  and  this  statute  has  been  ex- 

;  Equity  to  the  case  of  Tenant  in  Tail  (h). 

Lord  Hardwicke  thought  the  Act  extended 

'  a  Tenancy  for  ninety-nine  years,  determinable 

on  Lives — to  a  Tenant  in  Tail  after  possibility  of 

Issue  extincf ;  and  to  an  Estate-Tuil  in  a  Woman,  ex 

provisione  viri  (i). 

A  Composition  for  Tithes  is  not  within  the  Act  ; 
and  where  it  was  received  after  the  death  of  the  Ii^- 
cumbent,  by  the  Successor,  the  same  was,  on  a  Bill 
filed  for  that  purpose,  apportioned  with  reference  to 
the  respective  periods  of  enjoyment  (kj. 

Actions  between  Partners,  to  enforce  a  Contribu- 
tiouj  are  said  to  have  been  frequent  of  late,  but 
formerly  that  was  always  effected  by  a  Bill  in  Equity  ; 
and  a  Bill,  it  seems,  for  that  purpose,  may  still  be 
brought  (/)• 

One  Surety  may  compel  another  in  Equity  (and 
this  though  he  be  but  a  supplemental  Surety)  {m\  to 

(g)  Vid.    Walhoifn  v.  Lee,         (k)  Atpuley  v,  WordmoHh 

9V«8.33.  a  Ves.  &  Bea.  334.    Thedoc- 

/i\  D    ^     r       A    1.1  -  o      ^™*®  i^   fViUiamt  v.  Powell, 

«  V^^  T^S^    ""'   1^*'  ]P  '     10  East  «6o,  was  in  this  case 

S.  C.  MS.;  see  Vemanj.  Ver.     disapprovea. 

.   (*)  Paget  Vi  Lee,  MS.  (w)  Cook's  case,  2  Freeni.  97. 
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contribute  towards  payment  of  a  debt  for  which  they 
were  jointly  bound  (n)  j  for  though  the  Principal  is 
to  discharge  all  the  obligations  of  all  the  Sureties  (o), 
yet  they  stand  with  regard  to  eaeh  other  in  a  rela- 
tion which  gives  rise  to  this  right,  among  others,  that 
if  one  pays  more  than  his  proportion,  there  shall  be 
a  Contribution  for  a  proportion  of  the  excess  beyond 
the  proportion  which  in  all  events  he  is  to  pay  ( ji) ; 
and  this  doctrine  may  be  found  amongst  the  earliest 
decisions  in  Equity  (^) ;  but  where  any  act  has  been 
done  by  the  obligee,  that  may  injure  the  Surety,  the 
Court  readily  says  hold  of  it  in  his  favour  (r),  and  will 
in  such  case,  if  called  upon,  decree  a  perpetual  Injunc- 
tion, to  restrain  the  holder  of  the  security  from  suing 
upon  it  (^).  If,  therefore,  the  holder  of  the  security, 
without  the  consent  of  the  Surety,  by  positive  contract 
between  the  Creditor  and  the  Principal,  (not  where  the 
creditor  is  merely  inactive,)  gives  time  (/),  accepts  a 
composition,  or  discharges  the  Estate  of  the  Pdn- 
cipal,  the  Surety  will  stand  exonerated  (u) ;  for  if  a 


(n)  Toth.  14.  1  Ch.  Rep.  34. 
1  £q.  C.  Abr.  114.  case  9 ;  and 
see  Lloyd  v.  Mackworihy  Bunb. 
1 38.  Collins  Griffith,  2  P.  Wms. 

314- 

(0)  See  on  this  head  Tynt 

V.  Tynt,  2  P.  Wmg.  541 . 

(»)  Ex  parte  Giffbrd,  6  Ves. 
Soo. 

{a)  Lainson  y.  Wright,  1  Cox 
370,  See  Fleetxvooa  v.  Char' 
nock,  before  Lord  Coventrjy 
Nek.  10. 

(r)  Lano  v.  East  India  Cont' 
pany,  4  Ves.  833. 

(s)  Nisbit  against  Smith,  2 
Bro.  C.  C.  583. 

(t)  Samuel  v.  Ha/uoarth,  3 
Meriv.  276.  9  Edw.  4.  p.  41. 


Skip  V.  Huey,  3  Atk.  91.  Bi- 
chard  Burke's  esse,  mentioned 
in  ex  parte  GiffiardyS  Yes.  809, 
note  a.  and  in  English  v.  Darby f 
2  Bos.  &  Pull.  62.  k  in  18  Ves. 
24.  Rees  V.  BerringUm^  a  Ves. 
jun.  540.  A^mM  against  Smith, 
2  Bro,  C.  C.  579.  Laches  of 
obligees*  in  not  calling  upon 
the  principal  so  soon  as  thty 
might  have  done,  if  the  ac- 
counts had  been  properly  eka« 
mined  from  time  to  time,  is  no 
estoppel  at  Law,  whatever  re- 
medy there  may  be  in  Egjuity. 
[Trent  Naoig^ion  Company 
V.  Harley,  10  £a9t  40.] 

(u)  Ex  parte  Sriiith,  3  Bro. 
C.  C.   1.    Ex  parte  Giffbrd, 
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demand  could  be  made  on  the  Surety,  he  might  en- 
force a  payment  irQm  the  Principal  contrary  to  the 
Agreement  (ai) ;  but  the  discharge  of  one  Surety  does 
not  discharge  a  Co-surety  (y). 

The  Surety  is  held  to  be  discharged  for  this  rea- 
son also,  because  the  Creditor,  by  so  giving  time  to  the 
Principal,  has  put  it  out  of  the  power  of  the  Surety 
to  consider  whether  he  will  have  recourse  to  his 
remedy  against  the  Principal  or  not ;  and  because  he 
in  fact  cannot  have  the  same  remedy  against  the 
Principal  as  he  would  have  had  under  the  original 
contract  {£)•  A  Surety  is  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal  Debtor ; 
to  enforce  every  security,  and  all  means  of  payment ; 
to  stand  in  the  place  of  the  Creditor,  not  only 
through  the  medium  of  contract,  but  even  by  means 
of  securities  entered  into  without;  the  knowledge  of 
the  Surety ;  having  a  right  to  have  these  securities 
transferred  to  him,  though  there  was  no  stipulation 
for  it;  and  to  avail  himself  of  all  these  securities 
against  the  Debtor  (a). 

Giving  Time  to  the  Principal,  the  Grantee  of  an 
Annuity,  has  been  held  to  exonerate  the  Surety  from 
pasty  as  well  as  future,  arrears  (11). 

The  doctrine  as  to  Contribution  amongst  Sureties  is 
not  founded  on  contract,  but  is  the  result  of  general 
Equity,  on  the  ground  of  equality  of  burthen  and 

6  Ves.  807.  Ree$  v.  Berring^  (y)  Ex  parte  Giffbrd,  6  Ve§. 

iOHf  s  Vesjun.  543,4.  Wriffit  805. 

V.  Simpson^  6  Ves.  734.  Laxo  (z)  Samuel  v.   Hotoarih,    3 

▼•  East  India  Con^any^  4  Ves.  Meriv*  278. 

834.  J3ouftie^v.5^uM5,  i8Ves.  (a)     CrayihoTne   r.    Stein- 

do.  bume,  14  Ves.  163 

(j:)  English  v.  Darbi/f  2  Bos.  (fi)  Eyre  v.  Bartrap^  3  Madd. 

A  fjiU.  62.  Rep.  221.                 ^ 
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benefit.  Therefore,  if  three  Sureties  are  bound  by 
dijff^ent  Instruments,  but  for  the  same  Principal,  and 
the  same  engagement,  they  must  contribute  (c). 

Where  a  Bill  is  filed  by  a  iSurety  against  hit  Co- 
surety and  the  Principal,  for  a  Contribution  from  the 
Co-surety  in  respect  of  money  actually  paid  by  the 
Plaintiff  for  the  Principal,  it  is  not  necessary  to  prove 
the  insolvency  of  the  Principal,  but  it  would  be  oth^- 
wise,  if  the  Principal  is  not  a  party  to  the  suit  {d). 

If  A.  is  bound  for  B.  and  has  a  counter  Bond,  B. 
may  be  compelled  in  Equity  to  pay  the  debt,  though 
A.  is  not  sued  ;  and  upon  a  Covenant  to  save  hann- 
less,  a  BiU  may  in  like  manner  be  filed  by  the 
Covenantee  (e). 

If  Sureties,  Co-obligors  in  Bonds,  call  upon  the 
Creditor  to  sue,  which  he  forbears  to  do,  it  seems  the 
loss  would  fidl  upon  the  Creditor  (/). 
.  If  a  Surety,  a  Co-obligor  in  a  Bond,  pays  the 
Bond,  he  becomes,  it  seems,  a  Specialty  Creditor  of 
the  Principal  (g).  So,  if  a  Bond  be  given  to  a  Cre- 
ditor, in  which  one  joins  as  a  Surety,  and  the  Prin- 
cipal also  gives  a  Mortgage  to  the  Creditor,  and  the 
Surety  pays  the  Bond,  he  is.  entitled  to  the  benefit  of 
the  Mortgage  (/<).  . 


(c)  Deering  v.  Earl  of  Witi" 
chehea^  i  Cox  318.  S.  C.  2  Bos. 
ft  Pall.  S70. 

(d)Lawson  t.  Wright,  1  Cox 
377. 

(f)  See  diet.' Randaugh  v. 
Hai^f  1  Vera.  190..  Redesd. 
Tr.  Pl.  lao;  and  Nisbit  r. 
Smiihf  3  Bro.  C.  C.  582. 

(y*)  Ex  parte  Mure,  2  Cox, 


P-74- 

(g) 


g)  Ilotham  v.  Stone,  at  the 


Rolls,  1810,  mentioned,  ar^.  in 
Robinson  v.  Wilson,  3  IVladd. 

^V'  437-  T^^  appeal  in  that 
case  was  not  prosecuted,  the 
party,  by  a  rise  in  the  price  of 
•Stocks,  being  paid.  See  also 
Gat/nery.  Rtn/ner,  determined 
by  Sir  Thomas  Sewell,  there 
mentioned. 

(A)  Plumbe  ▼.  Sanday,  Nov. 
1818,   MS.  before   the  Vice 
Chancellor ;  and  see  14  Ves. 
162. 
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tion  has  been  decreed  between  the  joint 

,  ate  Estates  of  a  Bankrupt ;  the  former  hav- 

■1  beyond  its  proportion  a  debt  to  the  Crown, 

an  Extent,  the  Bankrupts  being  jointly  and 

irately  bound  (1). 

Contribution  has  also  been  enforced  among  As- 
signees in  Bankruptcy,  to  reimburse  a  Payment  by 
one,  under  an  order,  for  a  Loss,  occasioned  by  their 
joint  Act  (k). 

Where  entire  damages  are  recovered  against  several 
Defendants  guilty  of  a  Tort,  a  Court  of  Justice  will 
not  interfere  to  enforce  Contribution  among  the 
wrong-doers:  but  the  non-perfonnance  of  a  civil 
obligation. is  not  considered  as  a  Tort(/). 

If  a  Ship  be  pledged  abroad  by  the  Master  for 
Expenses,  as  it  may  be,  the  part-owners  are  liable  and 
compellable  to  contribute  (m). 

So,  where  goods  ^re  thrown  overboard  for  the  safety 
of  a  Ship,  a  right  to  Contributio7i  arises  ;  and  in  cases 
pf  dispute  the  Contribution  may  be  recovered,  either 
by  a  Suit  in  Equity,  or  an  Action  at  Law  (n). 

On  the  same  principle,  if  a  Rent^Jmrge  is  granted 
by  A.  out  of  all  his  Lands,  and  he  afterwards  sells  the 
Lands  by  Parcels  to  divers  persons,  the  Grantee  of 
the  Rent  may  be  restrained  from  levying  the  whole 
Rent  upon  one  of  the  Purchasers  (o). 

^Vheie  A.  being  seised  of  Lands  in  Fee  granted  a 

(f)  Rogers  v.   Mackenzie^  4  (n)  Abbott  on  Shipping,  373. 

Ve«.  752.    Rees  t.  Berrington,  HaUett  r.  Bou^ldy  18  Ve«, 

a  V€8.  jun.  54a.  187.  Shepherd  v.  Wright,  Sho. 

(A)  Lingard  r.  BromUyy  18  Pari.  Cas.  18.    Price  v.  Noble, 

Ves.  114.  4  Taunt.  23.   Deeringr.  Earf 

(t)  Ibid.  p.  116, 117.  qflVincheUeuy  1  Cox,  320. 

\m)  Sanunn  v,  Bragington,  (0)  Cary  3.  S.  C.  1  Ecj.  Cap« 

t  Vjs.  443.  Abr.  33. 
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Rent-charge  issuing  thereout,  and  afterwards  deyised 
the  Lands  to  B.  for  life,  with  Remainder  to  C.  in 
fee,  and  died,  it  was  held  that  such  a  Bill  was  proper, 
to  compel  B.  to  pay  the  arrears,  for  fear  all  should 
fall  on  C.  the  Reversioner ;  although  it  was  urged 
that  this  was  a  remote  possibility  (ji). 

It  is  a  Rule,  that  a  Tenant  for  Life  shall,  out  of 
the  Rents  and  Profits  of  the  Estate,  keep  down  the 
Interest  of  Encumbrances  upon  the  same ;  but  that 
Portions,  or  the  Principal  Money  due  upon  any 
Encumbrance,  shall  be  borne  by  the  whole  Estate  (q). 

If,  therefore,  there  be  Tenant  for  life  in  posses- 
sion of  an  Estate  subject  to  a  Mortgage,  and  he  omits 
to  keep  down  the  Interest  due  on  the  Mortgage  out 
of  the  Rents  and  Profits,  the  Reversioner  may  file 
a  Bill  to  make  the  Rents  amenable,  and  to  compel 
the  Tenant  for  Life  to  answer  for  what  has  accrued 
due  (r).  A  Tenant  by  the  Curtesy  is  considered  as 
Tenant  for  Life  (s).  And  though  the  Owner  of  a 
charge  on  an  Estate  lets  it  run  in  arrear  several  years, 
it  is  still  claimable,  even  against  a  Remainder-man, 
and  will  not  be  presumed  to  be  released,  or  intended 
to  prejudice  the  Remainder-man  (/) ;  but  unfaur  con- 
duct, would  have  the  effect  of  prejudicing  the  demand 
of  the  Encumbrancer  against  the  Remainder-man  (u). 

(p)  Ha^  V.  Hayes,  l  Ch.  (t)  Cathorne   ▼.    Scarfe,   i 

Cas.  333.  S.  C.  1  vol.  Eq.  Cas,  Atk.  606. 

Abr.  p.  78.  pL  4.  (0  Atton  v.  Aston,  1  Ves. 

(y)  SaviOeY.  SmOk,  9  Atk  ?p7-  Roe  v.  Ptgios,  «  Madd. 

463.  S.  C.  Sdect  Ca«.  32.  ^\^2'  !i            tf^'  ^I 

^  V  ,     .  ».     .          »,    •  (•«)  Bentham  v.  Hatncourt, 

(r)LordPenThyny.Hughet,  p^.  Chan.  30.    1  Eq.  Abr. 

5  Veg.  106 ;  and  see  Jenmn^  g^Q,  g  g   mentioned  in  Loft»t 

V.  Looks,  «  P.  Wms.  278.  Pre-  ^,  5^^  ,  gch.  &  Lefr.  657, 

cedento  in  Chancery,  989.  ^^  o&er casesthere  aliuded  w. 
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If  by  Act  of  Parliament  there  be  a  TeAanqy  in 
Tail  tmbarrable^  the  Tenant  in  Tail  will  be  com- 
pelled  to  keep  down  the  Interest,  because  it  is  a 
JrQ,ii4  not  to  keep  it  down  (<r) ;  but.  otherwise  a 
Tenant  in  Tail  is  not  obliged  to  keep  down  Interest 
on  a  Mortgage,  {y)  unless  he  be  an  Infant  (^z) ;  but 
if  the  Tenant  in  Tail  pays  the  Interest,  his  personal 
Representatives  cannot  come  upon  the  owner  of  the 
Reversion  for  a  satisfaction  (a). 

The  Tenant  for  Life  must  apply  the  Rents  and 
Profits  during  the  Estate  for  Life,  in  the  reduction 
of  any  Interest  accrued  prior ^  as  well  as  subsequentf 
to  the  commencement  of  that  Estate  (b).  The  old 
rule,  caUing  upon  the  Tenant  for  Life  to  pay  a  gross 
sum,  is  not  now  in  force  (c).  If  a  Mortgagee  permits 
a  Tenant  for  Life  to  run  in  arrear  for  the  Interest, 
and  purchases  the  Estate  for  Life,  and  takes  posses- 
sion imder  that  purchase,  he  is  bound  to  apply  the 
surplus  rents  and  profits  beyond  the  current  Interest, 
in  discharge  of  the  arrear  (ei). 

The  taker  of  two  funds,  one  productive  and  the 
other  unproductive,  must  keep  down  the  Interest  of 
the  charges  upon  them,  and  pay  off  the  accrued  Inte- 
rest out  of  the  Rents  and  Profits  of  the  Life  Estate, 
before  he  can  take  any  benefit  of  the  Devise,  and 
cannot  throw    the   charge  on    the    Reversion  (e). 


(ar)  Countess  of  ShremshUry  (b)  Lord  Penrhvn  v.  Hughes^ 
V.  Earl  of  Shrewsbury y  3  Bro.  5  Yes.  106,  7.  Tracey  against 
C.  C.  136.  Marquis  of  Herefi)raj  a  Bro. 


(y)  Chaplin  y.  Chaplin,  3  P.  C.  C.  128. 

Wins.  235.  (c)  Lord  Penrhynv.  Hughes, 

(2)  See  Amesoury  v,  Broome,  ^  y^g^  jq,-^         ^ 

^  Ves.  480.  SarjesonY.  Cruise,  ,'  -.' 

mentioned  1  Ves.  478.  («)  ^^a.  p.  gg. 

(a)  1  Ves.  481.    Redingtott  (je)  Tracey  Bgtajist  Vise,  Here* 

Y.Redington,  1  Ball  &  Bea.143.  Jbrd,  2  Bro.  C.  C.  128. 
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Though  the  Tenant  for  Life  omits  to  keep  down  the 
Interest,  yet  as  between  the  Mortgagee  and  the 
Estate,  the  Mortgagee  has  a  right  to  be  paid  out  of 
the  Estate,  into  whatsoever  hands  it  may  come  (^). 

A  Tenant  for  Life  paying  o£P  an  Encumbrance  will 
not  be  presumed  to  mean  to  exonerate  the  Estate  (^): 
nor  is  it  necessary  for  him,  in  order  to  keep  alive  a 
charge  against  the  Estate,  to  take  any  Assignment 
from  the  Creditor  (/t).  But  although  the  presump- 
tion is,  that  a  Tenant  for  Life  by  paying  off  an 
Encumbrance  upon  the  Estate  did  not  mean  thereby 
to  exonerate  the  Estate,  such  presumption  may  be 
rebutted  by  Evidence  (i). 

If  a  Lease  for  years  from  a  College  be  limited  by 
Will  to  persons  in  succession,  the  Remainder-man 
may  oblige  the  first  taker  to  renew,  and  contribute 
to  the  Fine  paid  on  such  renewal  (k). 

If  there  be  a  Lease  for  Lives  from  a  Church  or  a 
College,  and  the  Life  of  the  Devisee,  or  Grantee  for 
Life,  is  one  of  the  Lives  upon  which  the  Lease  is 
held,  and  it  is  a  devise  of  the  legal  Estate,  the  Tenant 
for  Life  will  not  be  compelled  to  contribute  to  a 
renewal,  because  his  Interest  is  only  for  Life,  and  that 
Life  is  in  the  Lease,  but  the  fine  and  chaiges  of 
renewal  must  be  paid  by  the  Remainder-man.  This 
is  so  in  the  case  of  a  Devise  of  a  legal  Estate,^  and  it 
seems  it  would  be  the  same  in  regard  to  a  cestui  que 
Trust.  But  where  the  Lives  are  qll  strangers  to  the 
Tenant  for  life,  there  the  Tenant  for  life  must 

(f)  LmrdPenrhynyj.  Hughes^        (A)  1  Ball&  Bea.  14«. 
5  Vea.  106.  /,^  i|,y 

Tff)  Redington  r.  Redington         V,^  „       ^    ,       1,1 

1  BaU  &  Beatty  140.    1  Bro.  ,,  (*)  f  ®e  Lock  qni  ^och  1 

C,  C.  flp8,  ai?,  1  Ves.  jun,  ^33,  V^™-  ^^' 
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tontribute,  together  with  those  who  have  a  chance  in  the 
benefit  of  the  succession  provided  for  by  the  Will  (/). 

Sometimes  the  nature  of  the  £state  bequeathed,  or 
the  Will  of  the  Testator,  compels  a  renewal  (m)  ; 
but  where  there  is  no  such  compulsion,  it  is  in 
the  discretion  of  the  Tenant  for  Life  to  renew  or 
not(n).  But  where  such  a  Tenant  has  renewed, 
there  the  Court  has  said,  that  the  Estate  given  him 
being  from  its  nature  capable  of  renewal,  the  Tenant 
for  Life  in  renewing  for  his  own  use  would  be  taking 
an  unconscientious  benefit  of  the  Estate  :  The  Court, 
therefore,  thought  of  an  Apportionment^  and,  that  so 
much  as  the  Tenant  for  Life  took  for  himself  he 
should  pay  for ;  so  much  as  he  took  for  the  benefit  of 
another,  he  should  be  paid  for  by  that  other  (0). 

The  old  doctrine  (p)  of  throwing  one  third  of 
the  fine  for  Renewal  upon  the  Tenant  for  Life,  does 
not  now  prevail ;  but  the  Rule  seems  to  be,  that  the 
Tenant  for  Life  contributes  only  in  proportion  to  the 
benefit  he  takes,  which  always  depends  much  upon  his 
age  (q). 

If  the  Tenant  for  Life  of  a  College  Lease  renews  in 
her  own  name,  it  will  yet  enure  to  the  benefit  of  the 
Devisee  in  Remainder  (r). 

(I)  Vemey  v,  Vemey,  1  Ves.  blished  in   Vemev  v.  Vemey^ 

4t9»  430.  Wilson  against  Den-  1  Ves.  428.  Arobl.  88. 

nuoyt,  Ambl.  88.  (7)  Nightingale  v,  Laxosotij 

(in)  As  in  Stfone against  Theed,  1  BrO.  C.  C.  44.0.    There  is  an 

2  Bro.  C.  C.  348.  error  in  the  printing  of  the 

(n)  Nightingale  ▼.  Lawson,  Judgment  in  this  case,  which 

1  Bro.  C.  C.  443;  and  see  3  is  corrected  in  1  Cox,  181. 

Bro.  C.  C.  348.  White  v.  White,  4  Ves.  24,  on 

(o)  Stone  against  need,  a  Re-hearing,  5  Ves.  554;  and  on 

Bro.  C.  C.  848 ;  and  see  Ad*  Appeal,  9  Ves.  554. 

derlev  v.  Clavering,  2  Cox  192.  (r)     Sic  diet.  Broohnan  ▼. 

(p)  Supposed  .  to  be    esta-  Hales,  a  Ves.  &  Bea.  50. 

VOL.  I.  B 
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XIV.  Bills  for  Dower,  or  Partttion. 

I.   BILLS   FOR  ]>OW£R. 

There  haye  been  doubts  as  to  the  priacipb  on 
which  £quity  at  first  interfered  in  cases  of  Dower ; 
but  so  early  as  in  the  Reign  of  £lizidbeth»  proceedings 
in  Equity  for  the  Recovery  of  Dower  i^pear  to  have 
]been  permitted  (^). 

Doxver  is  a  mere  legal  demand,  and  it  serais  to  be 
the  difficulty  under  which  a  Widow  labours  at  Law, 
from  not  being  able  to  ascertain  the  Landa  out  of 
which  she  is  dowaUo  (t\  or  the  Pevsens  agamst  whom 
to  bring  her  Writ  (u),  and  from  the  embarrassBents 
occasioned  by  outstanding  Teims^  that  entitles  her  to 
equitable  reliefl  The  Law  gives  her  Dowei  out  of 
the  Estates  of  her  Husband^  and  the  mesne  profits 
from  his  death ;  and  if  she  prooeeds  at  Law,  and 
there  should  appear  to  be  any  Mortgage^  or  Terms  of 
Years  in  her  way,  she  would  lose  her  Costs*  The 
Heir  has  all  the  Title  Deeds  in  his  hands,,  and  knows 
what  the  Estates  are ;  his  conscience  therefiHre  is 
affected,  and  hence,  it  seems,  Equity  in<;erposea(4r^ 
and  so  usefully,  that  Writs  of  Dower  are  now  seldom 
brought  (y). 

Htm  far  Courts  of  Equity  will  assist  a  Widow  in 
the  assignment  of  Dower  has  been  much  questioned ; 

(5)  WM^i.  Welky  1  Dick.  3.  (s)  See  on  this  subject  Lord 

(t)  Dormer  v.  Fortescue,   3  Redesd.    Tr.    PI.    110,    iiu 

Atk.  130.  Curtis  v.  Curtis^  t  Bro.  C  C* 

(tt)  Manaton  v.    Squirey    a  631,  &c. 

Freeni.26.  S.C.  2Ch.Cas.237.  (^)   Mund^   V.  Mundify   t 

but  not  as  to  thift  point.  Yes.  jun*  1 28* 
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imt  the  remit  of  the  decisions  seems  to  be,  that  where 
there  is  no  ground  of  Equity  to  prevent  their  inter- 
ference, such  as  a  purchase  for  a  valuable  consideration, 
the  Courts  will  proceed  to  set  out  Dower ;  though  if 
the  Title  to  Dower  be  disputed  it  must  first  be  estab- 
lished at  Law  (z) ;  and  if  the  Wife  be  divorced  a 
mensa  et  thorop  a  Court  of  Equity  will  not  assist  her 
in  recovering  Dower,  but  leave  her  to  Law  (a). 

In  Equity,  as  at  Law,  there  is  lio  limitatidn  to  a 
cdaim  of  the  arrears  of  Dower  (6),  and  though  at 
JLaWj  by  the  death  of  the  Heir,  the  Widow  loses  all 
arrears  incurred  in  his  Lifetime  (c),  yet  in  Equity, 
if  she  has  filed  her  Bill  before  the  death  of  the  Heir, 
she  is  entitled  to  the  mesne  profits  (e2)  from  the  time 
her  Title  accrued  (e),  provided  she  has  made  an 
JEaOry  {f)y  and  so,  in  case  of  her  death,  are  her 
Kepresentatives  (g). 

As  no  Costs  are  given  at  Law  upon  a  Writ  of 
Dower,  so  none  have  commonly  been  given  in 
Equity,  upon  a  Bill  for  Dower  (A). 

In  concluding  this  sdbject,  it  may  be  observed^  that 
if  a  Mother  be  Guardian  to  her  child,  and  receives 
the  Rents  of  the  Estate  of  which  she  was  dowable, 
and  a  Bill  is  filed  against  her  for  an  Account,  she  wiU 
be  allowed  a  third  of  the  profits  in  respect  of  her 


(2)  Redesd.  Tr.  PL  98,  3rd 
edit,  and  see  the  cases  there 
cited;  and  also  D*Arcy  v. 
Blakej  a  Sch.  &  Lefir.  391. 

(a)  Shuie  t.  Siute,  Prec. 
Chan.  111. 

(Jk)  Oliver  v.  Richardson^  9 
Ves.  232. 

(c)  MordaufU  v.  Thorold, 
3  Ire? .  375. 


(d)  Curtis  V.  Curtis,  3  Br«. 
C.  C.  620. 

(f)  Dormer  v.  Fotteseue,  3 
Atk.  130. 

(/)  TiUevv.  Bridge,  2  Vem. 
519.  S.  C.  rrec.  in  Ch.  252. 

ig)  Wakefieldv.  Child,  men- 
tioned 1  Fonb.  Eq.  p.  158,  in 
note. 

(h)  Redesd.  Tr.  PI.  98,  3rd 
edit. 

ft  2 
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Dower,  though  the  same  has  not  been  assigned  te 
her  (i). 

II.    :dlLL  FOR  A  PAUTITIOK. 

Proceedings  in  Chancery  to  obtain  a  ParU&m 
of  Estates,  are  of  constant  occurrence. 

The  Jurisdiction  in  these  cases  appears  to  have 
arisen  in  consequence  of  the  Act  of  the  32  Hen.  VIIL 
which  makes  one  Tenant  in  Common  accountable  to 
the  other,  so  that  since  the  Statute  they  are  become, 
as  it  were.  Trustees  the  one  to  the  other  (/)• 

The  earliest  instance,  however,  of  a  Bill  for  Parti- 
tion is  thought  to  be  (m)  in  the  time  of  Elizabeth  (n). 

In  the  14  Car.  2,  (0)  a  Partition  was  decreed, 
notwithstanding  Femes  Covert  and  Infants,  as  well 
as  Encumbrancers,  were  concerned.  In  the  Reign 
of  James  2,  they  were  become  frequent  (p)  ;  and  in 
that  of  his  Successor,  the  Chancellor  observef^  **  he 
did  no  more  question  the  Jurisdiction  of  the  Chan- 
^cellor  in  these  cases  than  he  did  whether  a  gift  to  a 
Man  and  his  Heirs  were  a  Fee«simple  (q)*** 

Proceedings  to  obtain  a  Partition  of  Estates  may 
k^  referred  to  this  head,  since  a  Court  of  Equity  issues 
a  Commission  of  Partition^  on  account  of  the  ex- 
treme difficulty  attending  the  process  of  Partition  at 
Xaw,  where  the  Plaintiff  must  prove  his  Title  as  he 

(0  HamUton  v.  MtAurif  1  P.     tions  of  Chancery,  tit.  ^*  Ptf- 
Wms.  191.  tition." 

(k)  See  tit.  "  Fraud."  (p)  Martyn  r.  Perryman, 

(0  Sic.  diet.  arg..iVern.     "X^^^^'^^^.  ^  C^..  C^ 
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<m)  Harg.  Co.  Litt.  i^\  (^j   Manatan  v.    Squire^   « 

<n)   See  Tothill's  Traosac-     Freem.  26, 
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dtelares,  and  also  the  .Tides  of  the  Defendants,  and 
Judgment  is  given  for  Partition  according  to  the' 
respective  Titles  so  proved.  That  is  attended  with 
so  muck  difficulty,  that  by  analogy  to  the  Jurisdiction 
of  a  Court  of  Equity,  in  the  case  of  Dower ^  a  Parti- 
tion may  be  obtained  by  Bill  (r).  And  a  commission 
so  obtained  is  much  more  convenient  than  the  Writ ; 
the  valuation  of  the  proportions  is  better  considered, 
and  the  Interests  of  all  parties  much  more  attended 
tft(s). 

A  Partition  at  Law  operates  by  the  Judgment  of 
a  Court  of  Law,  and  delivering  up  of  Possession  in 
pursuance  of  it,  which  concludes  all  the  Parties  to  it. 
Partition  in  Equity  proceeds  upon  Conveyances  to  be 
executed  by  the  Parties ;  and  if  the  Parties  be  not 
competent  to  execute  the  Conveyances,  the  Partition 
cannot  be  effectuated  (0- 

If  the  Defendants  be  Infant  CesttUs  qtce  Trusty 
the*  Conveyance  is  respited  until  they  attain  twenty- 
,  one  (u). 

It  has  been  said,  that  a  Decree  for  a  Partition  is 
a  matter  of  right,  and  that  there  is  no  instance  of  not 
succeeding  in  it,  but  where  no  proof  is  adduced  of  a 
Title  in  the  Plaintiff  (a:).  On  the  other  hand,  it  has 
been  observed,  that  as  a  Plaintiff  has  a  legal  Title, 
it  is  discretionary  in  the  Court  whether  they  will 
grant  a  Partition  or  not ;  and  where  there  are  suspi- 
cious circumstances  in  the  Plaintiff's  Title,  the  Court 

(r)  Agary.  Fairfax^  lyVes.  (t)  Whalei/Y.Datosony^Sch. 

5i5^-  &  Lcfr.  p.  373. 

,  ^    ^  ,       ,          ^  t      ,  (")  Attorney-General  v.  //a- 

W  Calmadt/  v.  fahnady.j  ^^^^  ^  ]vja/d.  Rep.  214. 

Ves.  jmi.  570.  Redesd.  Tr.  PI  (^)  p^^j^^  against  Gerard, 

^  *^-  j^mbl.  236.  I  Ves.  &  Bea.  554. 
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will  leave  the  Party  to  Law  ( y).  The  Plaintiff  mnst, 
it  appears,  state  upon  the  Record  his  own  Title  to  a 
Moiety  {z\  and  the  Titles  of  the  Defendants ;  and 
the  better  to  enable  the  Plaintiff  to  obtain  a  Judg« 
ment  for  Partition,  the  Court  will  direct  inquiries  to 
ascertain  who  are,  together  with  him,  entitled  to  the 
whole  subject  (fl). 

On  a  Partition,  every  part  of  the  Estate  need  not 
be  divided.  If  there  be  three '  houses,  it  would  not 
be  right  to  divide  every  house,  for  that  would  be  to 
spoil  them ;  but  some  recompense  is  to  be  made,  either 
by  a  sum  of  Money,  or  Rent  for  owelty  of  Partition, 
to  those  that  have  the  houses  of  least  value  (V). 
If,  however,  there  be  but  one  house,  there  may  be  a 
Decree  for  the  Partition  of  the  same,  though  highly 
inconvenient  (c) ;  and  where  exceptions  were  taken 
to  the  Report  of  Commissioners  for  the  Partition  of  a 
House  among  Joint-tenants,  one  party  complaining 
that  she  could  not  get  to  her  division,  except  up  stairs, 
w*hich  stairs  were  allotted  to  another  Person,  the  * 
Chancellor  would  not  interfere  (d) ;  and  where  the  Bill 
was  for  a  Partition  of  a  Cold  Bath,  it  was  decreed  (e). 
So  it  is,  if  there  be  but  one  Mill,  or  an  Advowson,  (/) 

(v)  Carimright  v.  PuUeney,  Ves.  143 ;  and  see  1  P.  Wms. 

2  Atk.  380 ;  and  see  SecU  and  447. 
Fflioc^,  1  Dick.  399,  and  Bar-         (^  ^non.  MS. 
tng  V.  Nashy  1  Ves.  &  Bea.         ,  v   „r 
556,  7.  W  Warner  against  Baj/neSf 

(2)  CaHwight  V.  Pulieneu,  Ambl.  589.  S.  C.  alluded  to  in 

2  Atk.  380.  Parker  against  Gerardj  Ambl. 

(a)  Agar  y.  Fairfax^  17  Ves.  ^3^* 
552.     cialmadyy.  Calmady^  2         (/)  As  to  Partitions  of  an 

Ves.  }un.  570.  Advowson,    see   Bodicoate  ▼. 

{h)   Earl   of  Clarendon   v.  Steers^  1  Dick.  69.  Mattheios 

Hornby,  1  P.  Wms.  446.  v.  Bishop  of  Bath  and  WeUs, 

(c)  Turner  v.  Morgan,  11  2  Dick.  652. 
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to  be  divided;  but  it  is  different  where  there  are 
other  Lands  which  may  make  np  the  share  {g). 
A  Partition  was  decreed  between  Tenants  in  com* 
mon  of  a  Waste^  though  great  inconvenience  might 
eosue^  as  the  wwit  of  Pasture,  shade,  &c.  (K). 

It  is  no  objection  to  a  Partitiofij  {hat  other  persons 
may  come  in  esse  and  be  entitled :  otherwise,  in  every 
case  where  there  is  a  setded  Estate,  with  Remainders 
to  persons  who  may  come  in  esse^  there  never  could 
be  a  Partition  (i). 

An  Infant  Tenant  in  Common,  or  Joint-tenant, 
may  file  a  Bill  for  2^  Partition^  or  such  a  Bill  may  be 
filed  against  him  {k\  and  it  will  be  decreed ;  but  the 
Conveyance  will  be  respited  till  the  In&nt  is  of  age 
(Q.  If  a  Contingent  Remainder,  not  capable  of  being 
barred  or  destroyed,  is  limited  to  a  Person  not  in 
being,  the  Conveyance  must  be  delayed  until  such 
Person  shall  come  in  being,  or  until  the  Contingency 
shall  be  determined;  in  either  case  a  Supplemental 
Bill  would  be  necessary  to  carry  the  Decree  into 
execution.  An  Executory  Devise  may  occasion  a 
similar  embarrassment  (m). 

A  Bill  for  a  Partition  may  be  sustained  on  behalf 
of  a  Joint-tenant  of  a  Lease  for  years^  nor  in  such 
case  is  the  Reversioner  a  necessary  Party  (w).  And  a 
Bill  for  a  Partition  of  Tithes  will  lie  (0);  but  the 

{g)  Turner  v.   Morgan^   11  (/)    Lord  Brook   t.   Lord 

Ves.  143;  and  see  1  P.  Wms.      Hertford^    2    P.  Wms.    518. 
447.  Ambl.  197.  S.  C.  1  Dick.  240. 

(h)  Manaton  v.  Squire,  2  ^^l^i'^J'fl^'l;,^'''^  ^f^., 
Ch.  Cas.  237.  '^.^  Redesd.Tr.Pl.97,  Sdedit. 

•N  wri7      ri  ^    /jTr         o  («)  Banng  ▼.  Nash,  1  Ves, 

(i)  WtUs  v.  Slade,  6  Ves.  498.  ^  )^'^^  ^^,  ° 

{k)  Tvckfield ^geansi  Bulier,         (0)  Baxter  v.  KnoUt/i)  \  Ves. 
Ambl.  197.  S.  C.  1  Dick,  240.     495.  . 

R  4 
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Court  has  no  Jurisdiction  to  grant  a  Commission  of 
Partition  between  Tenants  in  Common  of  a  Copyhold 
{p\  the  Statutes  relative  to  Partition  not  applying  to 
Copyholds  (jq).  It  is  the  same  as  to  JoinUtenants  of 
a  Copyhold,  and  also  as  to  Parceners  (r) ;  and  on 
the  same  ground,  an  agreement  to  divide  Copyhold 
X^ands  will  not  operate  as  a  Partition,  nor  can  be  en* 
forced,  it  being  without  the  Lord's  privity  {$)• 

By  the  Statute^  41  Geo.  3.  c.  1 09,  s.  16,  it  is  enacted, 
that  it  shall  be  lawful  for  the  Commissioners  in  Inclo- 
sure  Acts,  upon  the  request  in  writing  of  any  Joint- 
tenants,  Co-parceners,  or  Tenants  in  Common,  or  any 
or  either  of  them,  or  of  the  Husbands,  Guardians, 
Trustees,  Committees,  or  Attomies  of  such  as  are 
under  Coverture,  Minors,  Lunatics,  or  under  any 
other  incapacity,  or  absent  <  beyond  Sea,  to  make 
Partition  and  Division  of  the  Estates  and  Allotments 
to  such  of  the  said  owners  or  proprietors  who  shall  be 
entitled  to  the  same  as  Joint-tenants,  Co-parcener^ 
or  Tenants  in  Common ;  and  to  allot  the  same  accord- 
ingly in  Severalty. 

A  Bill  for  a  Partition  of  Lands  in  Ireland  can- 
not be  sustained  here,  as  the  Court  cannot  award 
a  Commission  there;  just  as  at  Common  Law  no 


{p)  Scott  V.  Faxvcett^  1  Dick. 
399*  ^>8  case  appears  to  be 
correct  on  search  into  the  Re" 

fitters  Book,  except  that  the 
defendant's  name  is  Faussett. 
HaU  v.  Freethf  10th  March 
1819,  MS.  In  this  case  the 
parties  agreed  to  a  Decree  for 
a  Sale,  the  Plaintiff  finding  the 
Master  of  the  RoUs  against 
him,  as  to  so  much  of  the  Bill 


as  prayed  a  Partition  of  certain 
Copyhold  Premises. 

(y)  See  Gilb.  Ten.  185.  Co. 
Coph,  8. 54.  Cro.  Car.  44.  Bur* 
reU  v.  Dodd,  3  Bos.  &  PuIL 
378.  Oakley  V.  Smith,  1  Eden 
s6i. 

(r)  See  Hale's  MS.  note» 
mentioned  Co.  Litt.  59^  n.  i. 

(s)  Oakefy  V.  SnUih,  1  Edea 
861. 
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Vftit  of  Petition  lies  in  England   for  Lands   in 
Ireland  (/)• 

Under  a  Commission  of  Partition  to  four  Commis- 
sioners, and  two  diiferent  returns  made,  one,  by  two 
of  the  Commissioners,  and  another,  by  the  remaining 
two,  the  Court  cannot  act ;  but  will  grant  another 
Commission  directed  to  ^ve  Commissioners  (ti).  In 
cases  of  this  kind  the  proper  mode  is  to  move  to 
quash  the  return  (s). 

With  respect  to  Costs  in  cases  of  Partition,  it  is 
said  to  have  been  determined,  that  where  the  Plaintiff 
was  entitled  to  three  or  four  hundred  Acres,  and  the 
Defendant  to  four  or  five  only;  and  though  the 
Defendant  would  have  rather  given  up  his  part  than 
be  at  the  expense  of  a  Partition,  yet  it  was  decreed, 
and  to  be  at  the  equal  expense  of  both  parties  (^)  ! 
This  unreasonable  doctrine  seems  not  now  adhered 
to :  the  Rule  now  appearing  to  be,  that  in  these  cases 
no  Costs  are  given  until  the  Commission  ;  and  that 
the  Costs  of  issuing,  executing,  and  confirming  the 
Commission,  are  borne  by  the  Parties,  in  proportion 
to  the  value  of  their  respective  Interests,  and  no 
Costs  allowed  of  the  subsequent  proceedings  (z). 


(f)  Carhmghi  v.   Petius,  2 
Chan.  Cas.  214. 

(ti^     WaUon    v.    Duke    of 
Northumherlandy  11  Ves.  153. 
S.  C.  MS.  and  see  Corbettv- 
Davenanty  2  Bro.  C.  C.  252. 

{x)  Ibid. 

(y)  Parker  against  Gerard^ 
Ambl.  237»  and  so  determined 
by  Lord  ThurloWf  in  Hi/de  t. 
Ilindli/,  2  CoXy  408. 


(z)  Asary.  Fairfax^  17  Ves. 
558.  Calmady  v.  Calmadyy 
2  Yes.  jiin.  568 ;  and  see 
Metcalf  V.  Bechnith^  3  P. 
Wms.  377,  8.  Baring  v.  Ntuhj 
1  Yes.  6c  Bea.  554.  Sed 
vid.  Redesd.  Tr.  PI.  98.  In 
Hyde  y.  Hindht  2  Cox,  408, 
it  was  held,  that  where  the 
parties  are  entitled  uneaually, 
i£  the  Plaintiff  be  entitled  to 
the  smaller  share,  the  costs 
shall  be  borne  equally  I 
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Commissioners  under  a  commission  of 
have  no  lien  on  the  Commission  for  their  cfaaiges  (a). 

XV.  Bills  to  establish  a  Modus. 

A  Bill  to  establish  a  Modus  is  in  the  nature  of  a 
Cross-Bill  against  a  demand  for  Tithes ;  for  a  Person 
is  not  allowed  to  file  a  Bill  to  establish  a  Modus 
unless  he  has  been  actually  disturbed  by  Proceedings 
at  Law,  in  Equity,  or  in  the  Ecclesiastical  Court  (b). 
And  the  Bill  must  set  out  the  Modus  sought  to  be 
established,  with  certainty,  or  the  Bill  will  be  dis- 
missed (c). 

It  seems  settled,  that  occupiers  only,  who  are  not 
owners,  can  have  a  decree  for  establishing  payments 
in  lieu  of  Tithes  (d),  but  there  is  only  one  case  of 
that  description  (e). 

XVL  Bills  to  marshal  Securities. 

It  has  been  held,  that  if  a  Party  has  two  Funds  by 
which  his  Debt  is  secured,  a  Person  having  an  In- 
terest in  one  Fund  only,  has  a  right  in  Equity  to 
compel  the  former  to  resort  to  the  other  fund,  if  that 
is  necessary  for  the  satisfaction  of  both.  If  therefore 
A.  has  two  Mortgages,  and  B.  has  one,  B.  lian  a 
right  to  throw  J.  upon  the  Security  which  B.  cannot 
touch  (/). 

(fl)  Young  Y.  Sutton,  2  Ves.         (d)  Vid.  Warden^  SfC.qfSt. 

&c  Bea. 365. •  Paul's  v.  Morris,  9  Ves.  163. 

{b)    Gordon  v.  Simpkinson,         {t)  Wardens,  S^c.  of  St.  Paul's 

n  Ves.  510.  S,  C.  MS.   Lord  v.  Crickett,  2  Ves.  jun.  563. 
Coventry  v.  Burslem,  3  Anstr.         (y )  Lanoy    v.   Dtdte    and 

567,  n.  4  Gwill.  Tith.  1596.  Duchess  ofAthoB,  2  Atk.  446; 

(c)  Ekins  v.  Dormer,  3  Atk.  see  Aldrichv,  Cooper  and  others, 

534'  8  Ves.  388, 395.  This  last 
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.  Bankniptcy  the  Cromi  by  Extent 
.  1  the  Property,  even  against  Creditors, 
i'onfined  to  such  property  as  would  leave 
lies  of  Encumbrancers  effectual  (g). 

case,  where  the  Loyalist  Estates  in  America 

under  the  forfeiting  Acts,  to  be  sold  for  the 

ment  of  debts,  this  was  held  not  to  be  a  ground 

>r  an  Injunction  to  restrain  an  Action  here  on  a 

Bond  (K). 

But  though,  if  two  Funds  of  a  Debtor  are  liable 
to  one  Creditor,  and  only  one  Fund  to  another,  the 
former  shall  be  thrown  upon  that  Fund,  to  which 
the  other  cannot  resort,  in  order  that  he  may  avail 
himself  of  his  own  Security,  where  that  can  be  done 
without  injustice  to  the  Debtor  or  the  Creditor  j  yet 
that  principle  has  never  been  pressed  to  the  ^fect  of 
injustice  to  the  common  Debtor.  Much  less  have 
persons  who  are  not  common  Creditors  of  the  same 
Debtor,  a  right  to  compel  the  Creditors  of  both  Funds 
to  resort  to  the  one,  in  order  to  leave  a  larger  divi- 
dend for  those  who  can  claim  against  the  other  (i). 

Where  the  Property  of  an  American  Loyalist  had 
been  confiscated  during  the  American  War,  subject 
to  the  claims  of  such  of  his  Creditors  as  were  friendly 
to  ^  American  Independence  to  be  made  within  a 
limited  time,  and  restrained  to  the  Inhabitants  of  a 
particular  State,  a  Bill,  it  was  holden,  would  not  lie 
to  have  Bonds  delivered  up,  or  to  compel  the  Creditor 
to  resort  in  the  first  instance  to  the  Fund  arising  from 

contains  a  luminous  exposition  (A)   Kempe  against    AniiUf 

of  the  suUect,  in  all  its  bearings.  2  Bro.  C.  d.  ii. 

(jg^)  Aidrich  V.  Cooper  wid  (r)  ExpartcjKen<iiff,  17  Ves. 

others^  8  Ves.  388,  395.  527, 
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the  confi9catjo»i .  aa  it  .did » not  appear  that  the  Ck* 
ditor  had  the  dmr  nifeans  of  niatdng  his  denumd 
eflbctual  against  that  Fuad  {k)i  aod  if  that  had  so 
af^iearedf  the  Oeditor  it  aeems  woidd  have  had  a  ri^t 
to  sue  personally  (0* 

Where  a  Testator  devised  two  several  Estates  for 
the  payment  of  his  debts,  and  devised  also  an  Annuity 
payable  out  of  one  of  them }  and  the  Trustees  sold 
that  estate  out  of  which  the  Annuity  was  payable ; 
the  Court  decreed  the  other  Estate  to  stand  chai^d 
with  the  Annuity  (jn). 

XVII.  Bills  to  secure  Property  in  Litigation  in 

other  Courts. 

Where  a  Suit  was  pending  in  the  Ecclesiastical 
Court  to  recall  a  Probate^  on  the  ground  that  the 
Testator  was  insane,  Lord  Loughborough  appointed 
^  a .  Receiver  before  Answer,  and  without  notice  of 
the  Motion  (n).  Ia  such  case,  as  Probate  had  been 
granted,  no  Administrator  pendente  lite  could  be 
appointed  by  the  Ecclesiastical  Court  (o).  But 
where  there  is  a  dispute  respecting  Probate,  and  no 
Probate  has  been  granted,  this  Court,  it  has  been 
hbld,  will  not  interf^^,  because  the  Ecclesiastical 
Court  has  Jurisdiction  to  gnmt  Administration  pen- 
dente Ute,  and  the  Administrator  may  maintain  an 
Action  to  recover  Debts,  by  which  means  no  loss  can 

Qc)  Wr^kty. Simptmi,&Yet.  .flluatratiTe  of  the  doctrine  of 

71 4-  marshalling  Securities. 

(h  Ibid,  eontaj,  Wright  y.  j  )  p^/,^  y,  p^^   „«,. 

•M««,  3  Bro.  C.  C.  326.    iH.  tioned   ar^.    in    Aiionymou* 

'  ?2','rtR«.an<«,d.^     cage,  13  Vl..  p.  4. 
{m)  I'Cn.Kep.  205.  and  see         ^  v  »*     •        ^  » 

Francis's  Max.Eq.  p.  10,  where      .  <^>     T*  ^'  ^^^^?^'  ^^' 
other    cases   are    mentioned,     tioned  1  Yes.  3*4; 
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fall  upon  the  personal  Estate  (p) ;  but  in  a  receut 
case  (^)  it  was  determined  that  a  Bill  will  lie  for  an 
Account  of  personal  Estate  and  a  Receiver,  pending 
Litigation  for  Probate,  though  an  Administration 
pendente  lite  might  be  obtained  in  the  Ecclesiastical 
Court  J  but  if  no  ground  be  stated  in  the  Bill,  to  show 
that  in  case  of  Intestacy^  Letters  of  Administration 
could  not  be  immediately  obtained,  it  cannot  be 
sustained  (r). 

A  Bill  of  this  description  lies,  similar  to  the  Writ 
of  Estrepement,  formerly  in  use,  to  prevent  the  Com- 
mission of  Waste  by  a  Tenant  whilst  the  Title  to 
Land  is  in  Litigation  (s)  ;  but  against  a  mere  Tres- 
passer the  Court  will  not  interfere,  though  the  Writ 
of  Estrepement  applied  in  such  case  (/)• 

XVIII.  Bills  to  compel  the  Lord  of  a  Ma?ior  to 
hold  a  Court,  or  to  admit  a  Copyholder ;  and 
Bills  to  reverse  an  erroiieous  Judgment  in  a 
Copyhold  Court. 

Where  the  Lord  of  a  Manor  refused  to  hold  Courts 
and  grant  Admittances,  &c.  the  Copyhold  Tenants 
exhibited  their  Bill,  and  Lord  Coventry  decreed, 
that  the  Defendant  and  his  Heirs  should  from  time 
to  time,  as  occasion  should  require,  procure  Courts 
to  be  held  for  the  said  Manors,  and  suffer  the  Plain- 
tiffs and  their  Heirs  to  make  Surrenders  to  such  Per- 
sons and  for  such  Uses  as  the  Copyholders  should 

(  d)  Knight  V.  Du  Plems,         (r)  Jones  v.  Frosty  3  Madd. 
1  Yes.  324.  Rep.  1. 

(n\      Jfhin.nf.     v       Ws^.hnn.  W   Redcsd.  Tf.  PL  1  lO,  3rd 

{a)    Atmnson    v.   litnsnow^        j|*x 
1  Ve».  &  Bea.  85.  ^,^  8  Ves.  90 ;  &  9  Ves.  291 . 

VOL.  I.  ■*"  R  7 
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limit  and  direct,  and  that  the  Surrenderees  should  be 
admitted  accordingly (t/). 

From  the  earliest  times,  it  has  been  held,  a  Bill  lies 
to  compel  a  Lord  to  admit  a  Copyholder  (.r) ;  the 
reason  given,  being,  that  an  Action  would  not  lie 
against  the  Lord,  and  there  is  no  remedy  but  in 
Chancery  (y).  In  a  recent  case,  however  (5f),  the 
Court  of  King's  Bench  granted  a  mandamus  to 
compel  the  Lord  to  admit  the  Heir  of  a  Trustee 
to  enable  him  to  try  his  Title ;  but  this  assumed 
Jurisdiction  of  the  Courts  of  Law  does  not,  it 
is  presumed,  oust  the  Jurisdiction  of  a  Court  of 
Equity. 

If  a  Copyholder  sues  by  Petition  in  the  Lord's 
Court,  upon  which  the  Lord  gives  Judgment,  though 
no  Appeal  or  Writ  of  Error  will  lie  in  respect  of  such 
Judgment,  yet  the  Court  of  Chancery  will  correct 
the  proceedings  in  case  any  thing  is  done  therein 
against  conscience  (a). 


Having  considered  the  instances  in  which  a  Court 
of  Equity  interferes  to  prevent  Fratid^  we  now 
proceed  to  the  consideration  of  those  cases  where 
Equity  interferes  to  redress  Frauds  which  have  been 
committed. 

* 

(a)    Moor   v.    Huntingdon^         (y)  King  v.  Cogganf  6  Eatt, 
!Nels.  13.  ^31. 

(«)  See  Cro.   Jac   3^.   a         /\  c     n     ^^      u 
Bulstr.  336.  S.  C.  and  see  other         W  See  Co.  Copyh.  sect  39- 

cases  of  the  kind  noticed  (a)  Per  Ch.  J.  Parker,  in 
in  Grounds  ayd  RudimenU ;  Christian  v.  Corren^  i  P.  Wins, 
P'  ^4-  330. 
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Judges  hare  nerer  ventured  to  predicate  as  a  ge*> 
Beral  j^apontion,  wkat  coRsdtutes  Fraud  (e) ;  nor 
can  any  inyariable  Rule  be  eslablisked.  Fraud  is 
infinite ;  and  were  a  Court  of  Equity  to  by  down 
Rules  how  fiu:  they  would  go  in  extending  relief 
against  it,  or  to  define  strictly  the  species  of  Evidence 
e£  it,  the  Jurisdiction  would  be  cramped,  and  perpe- 
tually eluded  by  new  schemes,  which  the  fertility  of 
Man's  invention  would  contrive  (d). 

Crescit  m  orbe  Dolus  ^  cases  cannot  always  be  found 
to  serve  as  disect  Authority  for  subsequent  cases ;  but 
if  a  cose  arises  of  Fraud,  or  presumption  of  Fraud,  to 
which  even  no  principle  already  established  can  be 
^plied,  a  new  principle  must  be  established  to  meet 
the  Fraud,  as  the  princi]^  on  which  former  cases 
have  been  decided  have  been  from  time  to  time 
established  as  Fraud  contrived  new  devices ;  for  the 
possibility  will  always  exist,  that  human  ingenuity 
in.  contriving  Fraud  will  go  bejrond  any  cases  which 
have  before  occurred  (e). 

All  Frauds  are  cc^nizable  in  one  or  other  of  the 
Courts  of  Justice.  Some  are  of  such  turpitude,  that 
the  Criminal  Courts  only  have  Jurisdiction  over  them ; 
for  Courts  of  Equity  do  not  afiect  to  consider  Fraud 
in  the  light  of  a  crime :  it  is  not  their  province  to 
punish  (/)  ;  nor  have  they  a  censorial  Authority  (g) : 
they  interfere  in  cases  of  Fraud  in  a  civile  and  not  a 

(c)  See  Mortlock  v.  BuUer,     v.  Vatix,  Doin.  Proc.  27  Feb. 
10  Vcs.  306,  7.  1739. 

T  if  ^  ^'^T  ^?i  Hwd'^cke's         (^)  ^^^^  ^.  ji^^j^     2  Sch. 

i^r?  ^'1?  ^"^"^^  *  """"h  &  I^fr.  666. 

lafe  of  Lord  Kaunes,  237;  and  >^  o.     «r  , ,          « 

see  what  is  said  to  the  «ame  (/)  ^^^  ^altham  v.  Brought 

effect,  in  Lawtet/  v.  Hoopery  ^^>  ^  ^^^'  43- 

3   Atk.  378,  and  in   G^ard  {g)  See  1  Ves.  Sc  Be^.  298. 
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criminal  point  of  view.  The  Court  of  Star  Chamber^ 
as  before  observed,  not  only  gave  the  same  Relief  as 
Courts  of  Equity  now  do,  in  cases  of  Fraud,  but  also 
punished  the  fraudulent  Defendant ;  and  it  vras  the 
ancient  course  of  the  Court  of  Chancery,  in  cases  of 
notorious  Frauds,  to  decree  a  Defendant  to  pay  ex^ 
emplary  Costs  ;  but  that  practice,  owing  to  the  dif- 
ficulty of  carrying  it  into  execution,  has  long  since 
been  superseded  (A). 

Fraud  has  been  defined  to  be,  any  kind  of  Art^e 
by  which  another  is  deceived  (i)  ;  all  surprise,  trick, 
cunning,  dissembling,  and  other  unfair  way  that  is 
used  to  cheat  any  one,  is  considered  as  Fraud  (A;). 
Colltcsiony  in  a  Court  of  Equity,  is  considered  as 
Fraud  (/).  And  it  is  worthy  of  remembrance,  that 
in  aU  cases  of  Fraud,  the  remedy  does  not  die  with  the 
Person,  but  the  same  relief  may  be  obtained  against 
the  Representative  of. the  Person  committing  the 
Fraud  (771)  :  nor  can  the  Statute  of  Limitations 
be  pleaded  to  a  Bill  for  the  discovery  merely  of  a 
Fraud  (ti) ;  length  of  time  forming  no  Bar  (0).  "  No 
length  of  time,**  ^as  Lord  Erskine  more  than  once 
emphatically  observed,  '*  can  prevent  the  unkennell- 
ing of  Fraud** (p).      "The  next  question,"   says 


(A  J  Waltham 'Y.  Broughton, 
2  AtK.  43. 

(1)  See  Pothier  Traite  des 
ObligatiooB,  Partie  1.  chap.  1. 
8.  1.  Art  3.  8.  3. 

(k)  Nels.  439. 

{I)  Garth  v.  Cotton,  3  Atk, 

757- 
(m)  Ibid,  and  the  decree  to 

that  effect,  ibid.  p.  758. 

(n)  BkkneUy.  Gough,  3  Atk. 

558. 


(o)  Pickering  and  Lord 
Stamford^  a  Ves.  jun.  280. 
Giffbrd  V.  Vaux,  Dom.  Proc. 
«7  Feb.  1739. 

<£)  See  on  chis  BuhjectCaitreU 
T.  Purchase^  Forrester  66,  and 
S.  C.  in  M8.  Bacon's  Tracts, 
p.  37.  I  Ves.  jun.  160,  328. 
and  see  Pickering  v.  JLord 
Stamford,  2  Ves.  280.  Booth 
V.  Lord  JVarrington,  1  Bro. 
C.  C.  455. 
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Lord  Northington  in  one  case(^)  "is  in  effect  whether 
delay  will  purge  a  Fraud  ?    Never,  while  I  sit  here. 
Every  delay  arising  from  it  adds  to  its  injustice,  and 
multiplies  the  oppression."    It  seems,  however,  where 
the  Fraud  was  committed  a  considerable  time  back, 
the  Bill  ought  to  state  that,  it  wcls  discovered  within 
six  years  before  the  Bill  was  filed  (r)  j  or  a  waver  of 
the  objection,  as  to  length  of  time,  should  appear  on 
the  face  of  the  proceeding  {s)  ;  length  of  time  always 
forming  a  strong  objection,  where  it  can  be  used  to 
show  acquiescence^  but  in  no  other  way.     Though 
persons  are  embarrassed,  and  reduced  by  the  Fraud  of 
others,  yet  the  Court  cannot  act  upon  such  circum- 
stances, for  then  there  would  be  an  end  of  all  limita- 
tions of  actions  in  the  cases  of  distressed  Persons ;  for 
if  relief  might  be  given  after  twenty  years  on  the 
ground  of  such  distress,  it  might  after  thirty,  forty,  or 
fiflty  years  (jt).      Even  in  a  case  of  gross  fraud,  the 
Court  will  not  decree  an  Account  after  a  considerable 
length   pf  time   against   Executors,   Legatees,   and 
innocent    Persons,    claiming  under  the  fraudulent 
party  (u).     Fraud  is  a  fact,  and  there  is  as  much 
danger  of  evidence   being  lost  in  such  case  as  in 
any  other.     In  the  case  of  a  Steward  keeping  his  Ac- 
counts in  a  fraudulent   manner,  it  has  been  said^ 

ig)  Alden  v.  Gngory^  s  Eden,         («]  Ficket  v.  Loggan^  1 4  Yes. 
285.  244- 

(r)    S^h  5ea    Cmjpany^.         ^^j  H<^don  v.  Lord  An^ 


is  said  in  C^^r  J  and  Hor^y  1st  (u)  Hercy  v.   Dinfiooody^  2 

vol.   Sch.  &  Lefr.  Rep.  406.  VeF.    jun.  92.    Doleraine   v« 

Jlofvendon  v.  Lord  Annedevy  2  Browne,   3  Bro.   C.   C.   633 ; 

Sch.  Sc  Lefr.  634,  5.  and  in  Bonney  ▼   .Bidgard,   l    Cox^ 

Medikott  V.  O^DontU,  1  Ball  149. 
And  Beatty,  i66« 

VX)L.  !•  s 
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^^  there  can  be  no  period,  however  remote,  through 
which  the  Court  will  not  look,  for  the  purpose  of 
setting  such  an  Account  right"  (y)J 

A  Bill  will  not  lie  by  a  Patron  against  an  In- 
cumbent to  resign,  where  no  quare  impedit  has  been 
brought,  nor  the  Bill  filed  till  seven  Months  after 
Institution  and  Induction,  though  by  misinformation 
and  fraud  the  Plaintiff's  consent  was  obtained ;  for  the 
Statute  {Westminster^  2.  ch.  5,)  makes  plenariy  a 
bar  against  all  mankind  {z). 

In  all  cases  of  Fraud  not  penal,  a  Court  of  Equity 
has  a  concurrent  Jurisdiction  with  Courts  of  Law  {a\ 
with  the  exception  as  to  Fraud  in  obtaining  a  Willy 
which,  where  it  relates  to  Real  Estate,  belongs  to  the 
consideration  of  a  Court  of  Law  (h)  j  and  if  to  Per- 
sonal Estate,  is  exclusively  decided  upon  in  the 
Spiritual  Court  (c),  where  Parties  may  be  examined  by 
way  of  allegation  touching  the  Fraud  (rf)»  It  has  often 
been  lamented,  that  a  Court  of  Equity  cannot  take 
cognizance  of  Fraud  as  to  Wills  of  Personal  Estate  (e). 

Although  there  may  have  been  instances  of  Issues 
directed  by  Courts  of  Equity  on  the  Bill  of  an  Heir 
at  Law,  to  set  aside  a  Will  for  Fraud,  where  no 
Opposition  has  been  made  to  that  mode  of  proceeding, 
he  cannot  insist  on  such  direction.     He  may  bring 

{y)  Earl  of  Hardwicki  v.  (c)  Kerrick  v.   Bamshy^  \ 

Vernon,  14  Ves.  511.  Str.  S.  C.    7  Bro.  P.  C.  449. 

[z)  Gardiner  v.  Cook^  Mos,  Toml.   Edit. ;  and  see  Archer 

18,  19.  V.  Mosse^  2  Vera.  8. 

(a)  CoUv.  JVoolaston,  2  P.  ,,^   c*    ,               ^     . 

Wms.  136.    Bnght  v.  Eunon,  ^LrV^^i^  v.  Gardener, 

1  Bur.  395.  4  I«5t.  84.  ^  P-  ^"^s-  ^^^• 

ifi)  Powis  y.Andrem,2  Bro.         (^)  Ex  parte  Fearon,  5  Ves^ 
P.  C.  476.    Bates  v.   Graves,     g.^;         * 

2  Ves.  jun.  2o8. 
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his  Ejectment  \  and  if  there  be  any  impediments  to 
the  proper  Trial  of  the  merits,  he  may  come  into 
Equity  to  have  them  removed  ;  but  he  has  no  right 
to  have  an  Issue  substituted  in  the  place  of  an  Eject- 
ment (^) :  but  where  a  Will  is  sought  to  be  set  aside 
for  Fraud,  and  there  are  outstanding  terms,  admitted 
by  the  answer,  an  Issue  will  be  directed  to  try  the 
validity  of  the  Will  j  nor  is  it  necessary  that  there 
should  be  evidence  as  to  the  Fraud  in  obtaining  the 
Will  ig). 

Every  question  concerning  the  execution  and 
validity  of  a  Will  under  which  any  legal  or  equitable 
Estate  in  Land  is  claimed,  is  properly  and  only  triable 
at  Law ;  nor  do  Courts  of  Equity  establish  a  Will  by 
which  a  Tncst  only  is  devised,  without  a  Trial,  if 
desired*  The  Court  will  not,  in  any  case,  set  aside 
a  Will,  without  directing  an  Issue  (h). 

If,  therefore,  a  Bill  be  filed  to  set  aside  a  Will  for 
Fraud,  and  for  a  Receiver,  the  Defendant  may  plead 
that  the  Will  was  duly  executed,  and  that  it  ought  to 
prevail,  till  upon  an  Issue  at  Law  it  should  be  found 
to  be  otherwise  :  but  the  Plea  cannot  be  extended  to 
the  Receiver,  for  the  Court  will  not  suffer  its  hands 
to  be  tied  up,  if  in  the  progress  of  the  Cause  it  should 
be  necessary  to  appoint  a  Receiver  (i). 

Though  a  Will  of  personal  Estate  proved  in  the 
Spiritual  Court,  cannot,  though  obtained  by  Fraud, 
be  controverted  in  Equity,  yet  if  a  Party  claiming 


(^)  Jones y,  JoneSf  sMenv.         (k)  Bates  v.  Graves,  2  Ve«, 
171.  jun.  p.  288. 

(^)  Sheunn  t.  Lewis f  men- 
tioned in  note,  Jones  v.  Jones,         (0  Anon.  3  Atk.  17. 
^Meriv.  167. 
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under  such  a  Will  comes  for  any  aid  in  Equity  it  will 
not  be  granted  him  (Jc)* 

A  Will  and  Probate,  even  in  the  common  form,  in 
the  proper  Ecclesiastical  Court,  which  is  in  the  nature 
of  a  Sentence,  is  a  good  Plea  to  a  Bill  by  Persons 
claiming  as  next  of  Kin  to  a  Person  supposed  to  have 
died  intestate  (/).  And  if  Fraud  in  obtaining  the 
Will  is  charged,  that  is  not  a  suflBcient  equitable 
ground  to  impeach  the  Probate ;  for  the  Parties  may 
resort  to  the  Ecclesiastical  Court,  which  is  competent 
to  determine  upon  the  question  of  Fraud  (vi).  But 
where  the  Fraud  practised  has  not  extended  to  the 
whole  of  the  Will,  but  only  to  some  particular  clause ; 
or  if  Fraud  has  been  practised  to  obtain  the  consent 
of  the  next  of  Kin  to  the  Probate,  Courts  of  Equity 
have  declared  the  Executor  a  Trustee  for  the  next  of 
Kin  (n) 

There  are  cases  also,  where,  when  a  Will  of  Real 
and  Personal  Estate  has  been  obtained  by  Forgery  and 
Fraud,  and  is  sought  to  be  set  aside  in  Equity,  and 
an  Issue  devisavit  vel  non  has  been  directed,  and  on 
a  Trial  at  Bar  the  Will  has  been  found  to  be  forged, 
the  Executors  under  the  Will,  notwithstanding,  the 
same  had  been  proved  in  the  Ecclesiastical  Court, 
have  been  held  to  be  Trustees  for  the  next  of  Kin, 
as  to  the  Personal  Estate  (o). 

And  in  some  cases,  it  seems,  a  Will,  though  good 

(*)  Nelson  v.  Oldfield,  8  V«m.  i  Ve».  284.  cited  Redesd.  Tr. 

76.  PL  209,  3rd  edit. 

(t)  1  Vcrn.  397.  (0)  Barnsley  v.  P<noeU,  18 

(«)  2  Vern.  8.  76.     2  Chan,  July  1749.  S.  C.  1  Ves.  219, 

Cas.  178.    1  P.  Wms.  389.  2  284.  tV  1  Str.    Marriot  v.  Mar- 

P.  Wms.  286,  riot ;  but  see  Gilb.  Almstoorthy 

{n)  1   Str.  6G^\   Gilb.  213.  v.  Skaplafid,  31st  Mardi  1772* 
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at  Law,  may  be  set  aside  in  Equity  for  Fraud :  as,  if 
A.  should  agree  to  give  B.  Bank  Bills  to  the  amount 
of  1,000  /•  in  consideration  that  B.  should  devise  his 
Lands  to  A.y  and  accordingly  B.  does  make  such  a 
Will,  and  A.  gives  JB.  the  Bank  Bills,  but  those  Bank 
Bills  prove  to  be  forged,  this,  though  a  good  Will  at 
Law,  may  nevertheless  be  avoided  in  Equity  by  the 
Testator's  Heir,  for  the  Fraud  ( p). 

Although  a  Man  may  have,  a  mind  of  sufficient 
soundness  and  discretion  to  regulate  his  affairs  in 
general,  yet  if  such  a  dominion  or  influence  be  ob- 
tained over  him  as  to  prevent  his  exercising  such  dis- 
cretion, in  the  making  of  his  Will,  he  is  not  consi-, 
dered  as  having  such  a  disposing  mind  as  will  give 
effect  to  the  Will  {q). 

Previous  to  the  consideration  of  cases  of  Fraud,  it  is  pro- 
per to  advert  to  some  rules  laid  down  \x\}on  the  subject. 

1 .  The  Rule  of  Law  as  to  Fraud,  is  considered  as 
a  good  Rule  in  Equity^  (viz.)  that  Frjud  is  never  to 
be  presumed ;  but  that  may  be  a  Fraud  in  Equity 
which  is  not  so  at  Law  (r). 

2.  If  the  Principal  in  a  Fraud  be  released^  Parties 
who  would  have  been  secondarily/  liable  cannot  be" 
proceeded  against  (/). 

3.  An  impeached  Deed  cannot  be  supported  by 
evidence  of  considerations  wholly  different  from  those 
alleged  in  it  (/)• 

(p)  G(ws  v.  Trflcy,  1  P.  Wms.  Chesterfield  v.  Janson,  1  Atk. 

288.  S.  C.  2  Vera.  700.  351>  2,  where  it  is  said  there 

(9^)    Mountain    ▼.    Bennett  may  be  presumptive  fraud. 

1  Cox,  353.  (5)  Thompson  against  Har- 
(r)    Trenchard   v.    Wanlcy,  ^-^^w,  2  Bro.  C.  C.  164. 

2  P.  Wms.  166 ;  and  see  Ttywn-         , .    „.  ^^      ^  ^  ^,.    c 
skend  V.  Lowfield,  2  Atk.  536.     ,  ^P  ^f  "•  ^"^'  '  ^*^''-  ^ 
Nel«.  185.    Sed  vid.  Earl  of    l-"""-  50J- 
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4f  A  Deed  cannot  be  set  aside  in  part  for  Fraud* 
If  set  aside  at  all,  it  must  be  in  toto  [ti)  ;  and  if 
obtained  by  Fraud,  it  will  be  set  aside  in  toto,  though 
innocent  Persons  are  interested  under  it  (s). 

Solemn  Conveyances,  Releases  and  Agreements, 
will  not  be  set  aside  on  slight  grounds  (y)  j  prima 
facie  they  are  conclusive ;  but  whenever  suppressio 
veri  or  suggestio  falsi  occur,  and  more  especially 
both  together,  they  afford  a  sufficient  ground  for  set- 
ting them  aside  (2r)< 

If  an  Instrument  is  obtained  from  Persons  ignorant 
of  their  Rights,  but  whose  Rights  are  known  to  the 
Party  obtaining  the  Instrument,  a  Court  of  Equity 
will  relieve  {a).  Courts  have  even  gone  farther,  and 
have  set  aside  Instruments  obtained  from  Parties  ig' 
norant  of  their  Rights,  although  no  Fraud  or  Impo- 
sition has  been  practised  {b). 

An  Agreement  for  a  Lease,  founded  on  a  fraudulent 
statement,  will  be  rescinded,  and  an  account  directed 
between  the  Parties  (c). 

If,  indeed,  a  Man  upon  a  Treaty  for  any  Contract, 
makes  2^  fake  representation,  whether  knowingly  or 
not  (rf)>  by  means  of  which  he  puts  the  Party  bar- 


(ti)  See  Myddkton  y.  Lord 
KenyoHy  2  Ve8.jun,4o8<  Lato^ 
ley  Y.  Hooper,  3  Atk.  281. 

(x)  DavicUon  y.  Russell,  2 
Dick.  761.  JVorseley  y.  De 
Mattos,  1  Bur.  474.  Huguenin 
and  Basekyy  14  Ves.  273. 

[y)  1  P.  Wms.  727.  1  Atk. 
10.   1  Ves.  19.  2  Atk.  592. 

(«)  See  Jervis  v. Duke,  1  Vem. 
J9.  Broderick  \.  Broderick,  i 
P.  Wms.  239;  Cann  y.  Cann, 
2  P.  Wms.  727.  Baioks  v. 
Stetoart,  1  Sofa.  &  Lefr.  209. 


(a)  Broderick  and  Broderid^g 

1  p.  Wms.  239,  )md  the  cases 
rdferred  to  in  the  note. 

(b)  Evans  against  Leasdlyn^ 

2  Bro.  C.  C*  150. 

{c)  Long  Y.  Fletcher,  s  £q. 
Abr.  5. 

{d)  Ansliey.  Medlycoi,  g  Ves. 
21.  S.  C.  MS. ;  and  see  Graves 
Y.  JVhiie,  Freem.  57.  ScoiC 
Y.  Scott f  mentioned  arg.  3  Ves. 
458>  and  fully  reported  1  Cox, 
366. 
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gaining  under  a  mistake  rxpoa  the  Terms  of  Bargain, 
it  is  a  Fraud,  and  relievable  in  Equity  (e). 

If  A.  be  about  to  marry  C.  on  a  false  representation 
by  D.  to  C  that  A.  is  worth  20,000  /.,  and  for  this 
representation  A.  gives  2).  5,000  /.,  A.  may  recover 
it  back,  not  because  the  Court  has  any  regard  to  A. 
in  such  a  transaction,  but  in  respect  to  C.  the  Lady 
thus  injured  (f)  ;  but  though,  if  a  representation  is 
improperly  made  on  an  intended  marriage,  it  must  be 
made  good,  yet  if  in  the  misrepresentation  the  Party 
refers  to  the  Deeds,  or  otherwise,  out  of  which  the 
misrepresentation  arose,  and  the  other  Party  is  capable 
of  seeing  whether  the  misrepresentation  was  right, 
there  the  Party  cannot  have  redress  for  such  misre- 
presentation (g). 

A  Purchaser,  it  seems,  will  not  be  relieved  against 
the  Title  of  A.y  who,  ignorant  of  his  own  Title,  en- 
couraged the  Purchaser  to  buy  (A). 

Suppressio  veri  is  often  considered  as  fraudulent, 
and  as  forming  a  ground  for  relief  in  Equity.  If  a' 
Person,  under  the  influence  of  mistake,  builds  on 
another  Person's  ground,  that  person  seeing  the 
Building,  and  not  interfering  to  put  the  party  on  his 
guard,  such  suppression  of  the  truth  is  considered  as 
Jiraudulentj  and  a  Court  of  Equity  will  relieve  (1). 


{e)  NeviUe  against  Wilkinson^ 
1  Bro.  C.  C.  546.  Evans  v. 
^»c^e//,  6  Yes.  174,183.  Bur- 
roughs and  Lock,  10  Ves.  475. 
X)e  Manneville  v.  Crompton, 
1  Ves.  &  Bea.  355,  6. 

(f)  Tookev,  Harwood,  MS. 
and  see  on  this  subject  2  Sch. 
Sc  Lefr.  362. 

ig)  Anslie  v.  MidlycoU  MS. 
1806. 

{h)   Hobs  V.  Norton^  2  Ch. 


Cas.  1128,  It  is  not  very  clear 
what  the  Chancellor*8  opinion 
was.  See  also  Dj/er  v.  Dyer^ 
ibid.  p.  io8. 

(»)  Pilling  and  Armita^e, 
12  Ves.  85 ;  see  also  2  Atk.  §2. 
East  India  Company  v.  Vin- 
cent ;  and  see  Dann  v.  Spur- 
rievy  7  Ves.  231.  Lord  Mans- 
Jidd  said,  if  a  man  lets  another 
build  on  his  Land,  it  shall  be 
pronounced  a  G}fl.     Sed  que. 
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A  Landlord,  therefore,  has  been  restrained  from 
cutting  ornamental  trees  in  a  Lawn  during  the  Term, 
his  conduct  amounting  to  a  consent  to  the  Tenant's 
plan  of  Improvement,  laying  out  the  Lawn,  &c.  (k)» 
But  there  does  not  appear  to  be  any  Case  in  which  a 
Lessee,  either  of  a  Term,  or  from  year  to  year,  making 
any  improvement  upon  the  Estate  in  his  possession, 
though  with  the  complete  knowledge  of  the  Landlord, 
has  been  held  entitled  as  against  that  Landlord,  to 
have  his  Lease  prolonged  until  he  shall  obtain  reim- 
bursement for  the  Improvements  he  has  made(/}; 
and  it  has  been  held  he  cannot  prove  under  the  Les- 
sor's commission  in  respect  of  such  improvements(m)« 
But  if  a  Landlord,  knowing  the  Tenant's  Lease  to  be 
bad,  stands  by,  and  allows  him  to  make  improvements 
on  the  faith  of  the  supposed  goodness  of  his  Lease, 
in  such  case,  it  seems,  Equity  would  relieve  (n). 

So,  too,  where  A.  being  Tenant  in  Tail,  Remainder 
to  his  brother  B.  in  Tail,  and  A.  not  knowing  of  the 
"Entail,  made  a  settlement  on  his  wife  for  life,  for  her 
jointure,  without  levying  a  fine,  or  su£Pering  a  reco- 
very, which  J3.,  who  knew  of  the  Entail,  engrosses,  but 
does  not  mention  any  thing  of  the  Entail,  because,  aa 
he  confessed  in  his  answer,  if  he  had  spoken  any 
thing  of  it,  his  brother,  by  a  recovery,  might  have  cut 
off  the  Remainder,  and  barred  him ;  although  after 
the  death  of  A.^  B.  recovered  in  Ejectment  against 
the  Widow  by  force  of  the  Entail ;  yet  she  was  relieved 

Vid.    Matts   v.    Hawkins^    5  (/)  1  a  Ves.  85 ;  but  see  7  Ves. 

T^unt.  23;  and  see   Norximy  331. 

V.  Re/toe^  19  Ves.  \^Q^  159.  (m)  Anon.  1804,  ^S. 

,,.     -    ,            i^  .          Tr  {^)  Pilling  and   Armitase, 

(k)  Jackson  y .  Caior,  5  Ves.  ^  3  ves-  85.  tCenney  v.  ^rotiSr^ 

^^^'  3  Ridgw.  P.  C.  518. 
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in  Chancei7,,and  a  perpetual  Injunction  granted  £ot 
this  Fraud  in.  B.  in  concealing  the  Entail ;  since,  had 
it  been  disclosed,  the  settlement  might  have  been  made 
good  by  a  recovery  (o). 

Although  (except  in  some  few  cases  already  noticed) 
a  power  defectively  executed  does  not  admit  of  relief, 
yet  if  the  Remainder-man,  with  notice  of  the  defect, 
has  Iain  by  a  considerable  time,  and  suffered  the 
Appointee  to  expend  Money  on  the  Estate,  and  ac- 
quiesced in  his  Title,  a  Court  of  Equity  will  compel 
him  to  make  good  the  defect  (p). 

So,  where  one  made  his  Will,  and  his  Wife  Exe- 
cutrix, and  his  Son  afterwards  prevailed  on  his  Mother 
to  get  the  Father  to  make  a  new  Will,  and  to  name 
him  Executor,  he  promising  to  be  a  Trustee  only  for 
his  Mother ;  this  was  considered  a  Fraud,  and  the 
Son  held  to  be  accountable  as  a  Trustee  (^). 

There  are  a  variety  of  cases  where  a  person  stand- 
ing by,  and  by  silence  contributing  to  a  Fraud,  has 
been  compelled  to  remedy  the  mischief  his  fraudulent 
silence  has  occasioned  (r). 

The  servants  of  a  Grazier  driving  a  flock  of  Sheep 
to  London  were  encouraged  by  an  Innkeeper  to  put 
the  Sheep  into  pasture  grounds  belonging  to  the  Inn  j 


(o)  3  Bacon's  Abr.  299. 

(/>)  Sugden  on  Powers,  303, 
i8t  edit,  and  the  cases  there 
cited* 

(a)  Thmev.  Thynt^  1  Vem. 
390  ;  and  see  also  other  cases 
determined  on  the  same  prin- 
ciple ;  as  Mead  and  Webb^  4  Bro. 
P.  C.  497,  a  case  between  Les- 
sor and  Lessee  as  to  a  suppres- 
j^ion  of  the  amount  of  Land 
denuded.  Ramsden  and  HyU 
ion,  2  Ves.  304*  where  Release 


held  bad  on  account  of  the  sup- 
pression of  a  Settlement.  Bea^ 
triff'  and  Smithy  £q.  Ca.  Abr. 
357 >  which  was  a  Sale  of  Land 
and  suppression  of  articles. 

(r)  See  Hunsden  v.  CJieney^ 
2  Vem.  150,  the  concealment 
of  an  Entail ;  see  also  Draper 
and  Borlan,  a  Vem,  370,  Con- 
cealment of  an  Encumbrance. 
Ibbotson  and  Rhodes^  2  Vem. 
554,  Concealment  of  a  Mort* 
gage. 
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the  Landlord  seeu^  th^  Sheep,  consents  they  shall 
stay  there  one  night»  and  then  distrains  them  for 
Rent ;  but  the  Court  relieved  him  ag^nst  the  dis- 
tress, with  Costs,  at  Law  and  in  Equity  (s). 

If  a  Conveyance  by  Lease  and  Release^  or  Bar- 
gain and  Sakj  has  been  obtained  by  means,  which 
in  a  Court  of  Equity  have  the  character  of  Impo- 
sition, Fraud,  Oppression,  or  under  Advantage, 
which,  indeed,  may  all  be  comprehended  under  the 
general  term  Fraud,  a  FinCy  constituting  part  of  that 
Conveyance  which  is  so  affected,  whatever  may  be 
the  effect  at  Law,  is  no  bar  to  relief  in  Equity.  The 
Person  deriving  Title  under  it  is  a  Trustee ;  and 
the  species  of  relief  is  by  directing  a  Re-convey- 
ance (0*  If  A  Contingent  Remainder  is  destroyed 
by  a  legal  Conveyance,  and  that  Conveyance  is  ob- 
tained by  Fraud,  Equity  will  relieve  against  it  (u). 
And  SQ,  where  a  Fine,  followed  by  Non^kam,  was 
levied  by  one  who  got  possession  under  ^forged  Deed, 
a  Court  of  Equity  decreed  against  the  Fine  {x).  In  a 
very  early  case,  where  a  Fine  and  Recovery  were 
obtained  by  circumvention,  it  was  held,  that  the 
Party  taking  the  benefit  of  them  was  compellable  to 
recompense  the  person  circumvented  (jf\ 


(*)  F(rt»ke9  V.  Joyccy  Prec. 
Ch.  7.  S.  C.  2  Vem.  lag. 

if)  Pickett  V.  LoggoTiy  14  Ves. 
234;  see  also  Wilkinson  ▼. 
Brwfeld,  a  Vera.  307.  Baiter 
V.  Pritchardf  2  Atk.  390.  Bam- 
dey  V.  Powell^  1  Ves.  289.  In 
Penne  v.  Peacock^  For.  42,  it 
was  doubted  how  far  fraud 
could  affect  so  solemn  an  ad 
as  a  Fine ;  but  in  the  same  case 
in  MS.  no  such  doubt  appears. 


(u)  Englefield  v.  EngltfiM^ 
X  Vera.  443,  446. 

(x)  Catiwright  y.  Pultgnetf^ 
2  Atk.  381 ;  and  see  Addison 
and  Committee  y.  DatosoHf  s 
Vera.  678,  and  Qarke  by  Com^ 
mittee  y.  Richards^  fl  Veni.  41 9. 

(y)  Welhy  V.  JVelby,  Tot. 
164 ;  and  see  Wright  y.  Booths 
Ibid.  166.  Ctmy  Y.  SwAh^ 
I  Vera.  205. 
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Letters  Patent^  if  obtained  by  Fraud,  may  be  set; 
aside  at  the  suit  of  the  Attomey-Genend  {z). 

Fraudulent  Instruments  may  be  proved  to  be  such 
by  facts  apparent  on  the  face  of  the  Instrument,  as 
well  as  by  extrinsic  Evidence*  The  consideration  of 
a  Deed  may  be  such  as,  of  itself,  to  show  the  Deed 
was  fraudulently  obtained.  Allusion  has  already  been 
made  to  the  case  of  young  Heirs,  and  Reversioners, 
and  in  what  manner  inadequacy  qf  consideration 
affects  Contracts  by  them  (a).  In  regard  to  JPersons 
not  standing  in  those  situations,  mere  inadequacy  of 
Price,  unless  it  amount  to  what  is  termed,  gross  in^ 
adequacy,  is  not  a  ground  for  annulling  an  Agree- 
ment,  though  executory^  if  the  same  appears  to  have 
been  fairly  entered  into,  and  understood  by  the 
Parties,  and  capable  of  being  specifically  performed  ; 
still  less  does  such  inadequacy  form  a  ground  for 
rescinding  an  Agreement  executed  \  but  under  such 
circumstances  the  Court  would  not  decree  a  specific 
performance  of  an  executory  Agreement  {li).  Lord 
Chief  Baron  Eyre  observed,  that  "  there  was  no 
case  where  mere  inadequacy  of  Price,  independent  of 
other  circumstances,  had  been  held  sufficient  to  set 
aside  a  transaction  (c)/'  A  bargain  may  be  hard 
and  unconscionable,  and  yet  valid,  ^*  unless  "  as  Lord 
Eldon  says,  "  the  inadequacy  of  Price  is  such  as 
shocks  the  conscience,**  and  amounts  in  itself  to  con- 
clusive and  decisive  evidence  of  Fraud  in  the  trans- 

(2)  Attomey'General  v.  Ver-  a  Bro.  180,  in  n.  S.  C.  1  Cox, 

won,  1  Vera.  277,  370.  S.  C  383,  by  the  name  of  Griffith 

2  Ch.  Rep.  353.  V.   Spradey ;  and  so  Moth  ▼. 

{a)  Ante,  p.  119.  Atwoody  5  Ves.  845,  and  what 

(6)  See   Day  v.  Newman^  is  said   by  Lord  £»kine  in 

a  Cox  77 ;  and  see  post.  Lonather  y.  LcfwihiTj  13  Ves. 

(r)  SeeG^&v.  %-a%,  103. 
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action  (rf).  The  inequality  must  be  so  gross  that  a 
man  would  start  at  the  bare  mention  of  it  (e)  ;  but 
•*  inadequacy,"  says  CMef  Baron  Macdonald,  "  is 
not  to  be  measured  by  a  little  on  one  side,  or  the 
other,  by  this  or  that  excess,  if  so,  where  shall  we 
cast  anchor  (^ )  ?** 

Whenever,  therefore,  an  Agreement  is  so  extremely 
inadequate  as  to  satisfy  the  conscience  of  the  Court, 
by  the  amount  of  the  inadequacy,  that  there  must  have 
been  imposition,  or  that  species  of  pressure  upon 
distress,  which  in  the  view  of  a  Court  of  Equity 
amounts  to  oppression,  the  Court  will  give  relief  (g)  j 
as  where  fifty  guineas  were  given  for  an  Estate  worth 
700/.  (h).  An  Annuity  cannot,  generally  speaking, 
be  set  aside  for  inadequacy  of  Price  (i)  ;  but  if 
the  price  be  grossly  inadequate,  it  may,  it  seems,  be 
set  aside  (A:).  What  shall  be  termed  gross  inade- 
quacy has  not  been  defined,  unless  the  saying, 
•*  what  shocks  the  conscience,**  be  a  definition.  If 
Premises  worth  23/.  are  let  for  16/.  8  5.,  the  differ- 
ence is  not  so  gross  as  to  vitiate  the  bargain  on  the 


{d)  Coles  V.  Trecoihicky  9 
Yes.  346;  and  see  Clarhon 
▼.  HantvMi/y  3  P.  Wms.  203. 
Gibson  v.  Jevesj  6  Ves.  273. 
Craaoe  v.  Bauard^  1  Ves.  jun. 
219.  S.  C.  2  Cox,  253.  Hffvo 
T.  Wildenf  3  Ves.  516.  Lou) 
and  Barchardf  8  Ves.  137 ;  and 
what  is  said  in  Burroughs  v. 
Lock,  10  Ves.  474;  Murray 
V.  Palmer,  2  Sch.  &  Lefr.  488. 
and  Western  v.  Russell,  3  Ves. 
&  Bea.  192,  3. 

(e)  Per  Lord  Eldon,  in  Ast' 
ley  V.  Weldon,  2  Bos.  &  Pull. 

351* 

ly)  Evans  v.  Brotimej  1 
Wight.  109. 


(^)  Underhill  and  Hortvood, 
10  Ves.  219.  Peacock  y.EvanSy 
16  Ves.  517;  and  see  what  is 
said  in   Darley  r.   Singleton^ 

1  Wight.  29. 

(A)  Booihby  v.  Vernon,  g 
Mod.  147. 

(£)  Floyer  against  Skerrard, 
Ambl.  18.  Speed  and  PhilipSf 
3  Anst.  752. 

{jk)  Heathcote  and  Paisnon, 

2  Bro.  C.  C.  167.  Lax3ey  v. 
Hooper,  3  Atk.  278;  but  see 
the  obsenrations  on  those  cases 
in  Mac  Gee  v.  Morgan,  2  Sch. 
&  Lefr.395,  in  note*  Lamplugk 
V.  Cox,  I  Dick.  411.  Unda^" 
hilly.  Uorvoood,  10  Ves.  219. 
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ground  of  inadequacy  of  consideration  ( /).  Where 
a  Sale  was  for  one  half  of  the  worth,  that,  it  has  been 
held,  would  be  relieved  against  (m) :  such,  certainly, 
was  the  doctrine  of  the  Civil  Law  ;  and  in  an  early 
Case  the  Chancellor  wished  it  were  so  in  England  (w), 
but  the  Decision  alluded  to  does  not  appear  to  have 
been  followed  (o). 

The  doctrine  of  the  Scotch  Law  as  to  Jacile  Men  (p) 
does  not  apply,  in  its  full  extent,  in  England  ;  but 
wherever  a  person,  taking  advantage  of  the  necessities 
of  another,  practises  ej:tortion,  a  Court  of  Equity 
will  decree  the  Party  to  refund,  and  without  in- 
quiring into  the  particular  circumstances  of  the  im- 
position (q).  Lord  Eldony  however,  has  on  this 
subject  put  a  very  strong  case  :  "  Suppose,"  says  he, 
"  that  A.  B.  had  said,  *  Make  out  your  Title  as 
Heirs ;  I  will  give  no  information  or  assistance ;  but 
if  without  doing  so  you  will  take  1,000/.,  I  will 
give  that  sum  :*  considering  the  passages  that  are  to 
be  met  with  in  the  Judgments  of  this  Court,  though 
a  valuable  Property  had  been  acquired,  to  which  that 
sum  was  very  inadequate,  I  will  not  say  whether  such 
a  case  would  have  been  reached  by  the  Doctrine  of 
this  Court,  protecting,  upon  public  principles,  persons 
in  distress  (r)." 

When  a  Bond  is  obtained  from  one  in  distress,  and 


{t)  Lukey  V.  O^Donnely  2 
Scho.  &  Lefr.  471. 

(wi)  Maskeen  v.  C(dey  T.  T. 
.8  Geo.  2.  1733.  MS. 

(n)  2  Chan.  Ca8.  121; 

(o)  See  what  16  said  in  Mort' 
locky,  BuUery  10  Ves.  292. 

(p)  As  to  this  doctrine  it 
may  gratify  curiosity  to  see 
what  is  said  in  Boswell's  Tour 


in  the  Hebrides,  p.  428,  and 
what  Dr.  Johnson  observes 
upon  it. 

(q)  ThomhiU  v.  Evans^  2 
Atk.  330. 

(r)  Pickett  v.  Loggan,  14 
Ves.  246;  and  see  on  this  sub- 
ject Ardglasse  v.  Muschamp^ 
1  Vern.  237,  239.  Proof  v. 
HineSf  Forrester  111. 
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not  then  bound  to  pay,  the  party  prevafled  upon  to 
give  it,  is  taken  from  the  evidence  of  the  transaction 
itself,  not  to  have  heen  properly  advised  on  the  sub- 
ject, and  it  will  be  set  aside  (^).  A  Conveyance  of  a 
Reversionary  Interest  from  an  uncle  to  a  nephew, 
under  circumstances  of  gross  inadequacy  of  price  and 
alleged  fraud,  was  attempted  to  be  set  aside  after 
forty  years,  but  held  to  be  supported  by  the  conside- 
ration of  natural  love  and  affection  inserted  in  the 
witnessing  part  of  the  Deed,  although  not  expressed 
in  the  recital  (/)• 

If  a  Bargain,  which  was  fair  at  the  time,  becomes, 
by  subsequent  events,  very  advantageous,  the  Vendor 
cannot  make  any  claim  in  a  Court  of  Equity  on  the 
ground  of  inadequacy  of  Price  (u).  If,  for  instance, 
a  Man  should  contract  to  sell  an  Estate  in  consider- 
ation of  an  Annuity  during  his  Life,  and  the  Con- 
tract is  signed,  and  the  Party  to  have  the  Annuity 
dies  befoi«  the  end  of  the  first  half  year,  the  Court 
would  still  execute  the  Contract  {a:). 

So,  if  a  Deed  be  entered  into  by  Parties  fully  ap- 
prized of  their  rights,  in  order  to  put  an  end  to  a 
Suit,  although  upon  inadequate  consideration,  it  can- 
not be  set  aside  (j/). 

Nor  does  the  Court  ever  give  relief  against  Marriage 

(«)  BrasUy  v.   Maprathy   3  1  Vem.  141,  and  Gmland  wadi 

Sch.  &  Lefr.   35.     Carpenter  2>«  JPana,  17  Vts.  25. 

y.  Herrioity  Cor.  Lord  North-  (x)   Sec  3  Bro.  C.  C.  665. 

iDgton,  cited  ar^.  2  Ves.  jun.  and  Lord  Eldon  adopts  ttus 

493»  by  the  name  of  Carpenter  case  in  Coles  and   Trecoihick^ 

V.  £Qfe/,  and  reported  1  JBden,  9    Yes.    246.    Mortimer  and 

338.  Capper,  1  Bro.  156. 

(t)  WhaOey  v.  WhaUey.  1  J^^  Stephens  agamst  Lord 
m1«-«  .  o^  *y/i<»«y,  1  Viscount  Bateman,  1  Bro.  C,  C. 
Menv.  430.  2^ ,  ^^  3gg  Leonard  v.  Leo- 

{u)    See  Batty  and  Lloyd,     nard,  2  Ball  &  Beatty,  179. 
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Contracts  for  Settlement,  Jointures,  or  other  Pro- 
visions, though  they  may  be  very  unequal,  and  in 
favour  of  the  Wife,  '*  because  it  cannot  set  the  Wife 
in  statu  qiu),  or  unmarry  the  Parties,"  as  was  said  in 
Wycherley  v.  Wycherlejfy  where  the  Remainder-man, 
on  a  Bill  to  be  relieved  against  a  Jointure  made  by 
Tenant  for  Life,  upon  his  death-bed,  in  consideration 
of  and  previous  to  his  Marriage,  by  virtue  of  a  power 
reserved  to  him,  was  denied  relief  (z). 

In  all  cases,  it  must  be  remembered,  that  if  a 
Contract,  voidable  for  inadequacy  of  consideration,  is 
coTifirmed  by  the  Party,  with  his  Eyes  open,  (as  the 
expression  is,)  it  will  not  be  relieved  against  {a). 

Voluntary  Conveyances  are  frequently  declared  by 
Courts  of  Equity  to  hejraudulent^  and  the  Court  will 
determine  the  fact  of  Fraud  without  a  trial  at  Law  (b). 

Whatever  previous  determinations  there  may  for- 
merly have  been  to  the  contrary  (c),  it  is  now  fully 
settled,  upon  the  Statute  27  Eliz.  c.  4,  which  was 
passed  to  prevent  Frauds  on  Purchasers^  that  a 
voluntary  Settlement,  however  free  from  actual  fraud, 
is,  by  the  operation  of  that  Statute,  deemed  fraudu- 
lent and  void  against  a  subsequent  Purchaser  for  a 
valuable  considerationf  even  where  the  Purchase  has 
been  made  with  TWtice  of  the  prior  voluntary  Settle- 
ment. The  Statute  receives  the  same  construction, 
and  produces  the  same  eSkct  both  in  Law  and  Equity ; 

« 

(z)  Cited  in  North  v.  An^eU,  (fi)   White  v.  Hussey^  Prec. 

2  P.  Wma.  619.    2  Eq.  Abr.  Ch.  15. 

391.  Anon.  Ch.  Cm.  17.  WhiU  ^^^  ^^  j^i.^^  v.  Stnnger, 

fidU  V.  Taylor,    bhow.  F.  C.  a  Lev.  105,  and  the  cases  men- 

^^*  tioned  by  Lord  EUenborough, 

(a)  Mdskeen  v.   Cote^  Trin.  in  his  Judgment  in    Otley  v. 

Term,  8  Geo.  2,  1733,  MS.  Manningy  9  East,  63,  4. 
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not  then  bound  to  pay,  the  party  prevai]  J 

give  it,  is  taken  from  the  evidence  of  t^  /f  • 

itself,  not  to  have  heen  properly  adv?  /  p 

ject,  and  it  will  be  set  aside  (s).     ^ '  < 

Reversionary  Interest  from  an  i; ./  '\    . 

under  circumstances  of  gross  in?      '; 

alleged  fraud,   was  attempter^  ^ 

forty  years,  but  held  to  be  f  ji  if, 

ration  of  natural  love  an  under- 

vntnessing  part  of  the  ^  '  picvious  voluntary 

in  the  recital  (t). 

If  a  Bargain,  wh'  ^.^^ace,"  says  Lord  Bard- 

by  subsequent  evr  ^^^  Conveyance  has  not  been 

cannot  make  ar        -  ;^  ^  ^^j^^uent  Purchaser  (gV 
ground  of  in   ,      3-^  ^^^  ^^^,  ^  voluntary 
a  Man  shov      -    -  -^  ^^  ^  ^^^^^  «Tv^*^Sl 
nf       .;.i;^^n.  the  Purchaser  wUl  have  the 

^"  '  ;  j  ,11^  a  ^nntary  Conveyance  of  I^. 

r^^^  «ils  the  same  for  a  valuable  «m- 

'  :J:^l^  the  court  i-Uned  *o  ti^ 

'\^^^    So  ««!  Appointment  of  Property 

ilitdWI.  18       (*)  ^«^'  ^"*'*  ^^*^' 

-'^'^^  *   ^^y*;,    r^  C^  lis.     4»«-  Sed  vid.  •/eiinnig 


5r  r»    il8      412-  sea  ▼!«.  •'•^ '"••"&' 


■*%*iW;.  U  J*"-  *  *^'-    MS       Vern.  44-  Roger*  y.  -WS'  i 
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has  an  unlimited  power  as  to 

nsideration  to  the  voluntary 

be  held  to  be  in  the 

'  first  instance  paid 

•en  granted,  or 

.A  is  void  as  against 

X  ation  of  the  surrender  of 

vj  Obligor  gives  another  Bond, 

/ond  is   good  against  Creditors ; 

.isaction  be  with  a   view  to  defraud 

Dy    an    insolvent   person   for    instance, 

to  substitute   a  valid,   for  an  invalid,   Se- 

/  (0. 

It  is  observable,  that  where  a  voluntary  Conveyance 
is  afterwards  defeated  by  a  Sale  for  a  valuable  con- 
sideration, there  is  no  instance  of  a  satisfaction  being 
decreed  against  the  maker  of  the  voluntary  Convey- 
ance, or  his  Estate,  unless  where  there  has  been 
some  Covenant  on  which  an  Action  or  Suit  might  be 
maintained  (m). 

Every  voluntary  Conveyance  by  a  Man^r  his  own 
benefit  is  fraudulent  against  Creditors  (n),  but 
every  voluntary  Conveyance  is  not  fraudulent  (0).  A 
'voluntary  Conveyance  of  Real  Estate,  or  a  Chattel 
Interest  in  favour  of  a  Child,  by  one,  not  indebted  at 
the  ivme,  though  he  afterwards  becomes  indebted,  is 
good  as  against  Juture  Creditors,  though  not  against 

(Jfc)  Dauheny  r-   Cockiumf         (n)  FUzcr  v.  Fitzer,  2  Atk. 
1  IVIeriv.  638.  513,  and  cited  in  fi  Ves.  sen. 

(/)  Ex  parte  Berfy^  19  Ves.      17 ;  and  see  1  Cox,  446. 

<^)  Wmamson  r.  Codring-         ^  Sagittary  v.  Hyde,  fl  Vem. 
ion,  1  Ves.  516.  ^• 

VOL.  I.  T 


272  EQUITY  JURISDICTION. 

and  a  Purchaser  of  an  Equitable  Estate  for  a  valuable 
consideration,  though  witli  notice,  is  no  more  affected 
by  a  voluntary  Settlement,  than  a  Purchaser  of  a 
legal  Estate  (d).  If,  therefore,  a  man  after  Marriage 
makes  the  most  prudent  Settlement  on  his  Wife  and 
Children,  such  as  every  wise  man  must  approve,  if 
the  Father  is  afterwards  dishonest  enough  to  sell  for 
a  valuable  consideration  the  subject  of  the  Settlement, 
he  may,  and  the  Sale  cannot  be  impeached  (e).  If, 
however,  the  Purchase  has  been  made  at  an  under- 
value it  would  not  invalidate  the  previous  voluntary 
Conveyance  (J*). 

"  I  hardly  know  an  instance,''  says  Lord  Hard- 
"wicke,  "  where  a  voluntary  Conveyance  has  not  been 
held  fraudulent  against  a  stcbsequent  Purchaser  (^g)" 
And  where  a  Power  is  executed  under  a  voluntary 
Settlement,  and  that  Power  is  afterwards  executed  for 
a  valuable  consideration,  the  Purchaser  will  have  the 
benefit  of  it  (H). 

If  a  Man  makes  a  voluntary  Conveyance  of  Land, 
and  the  Alienee  sells  the  same  for  a  valuable  con- 
sideration, the  Land,  the  Court  inclined  to  think, 
was  bound  (i).    So  on  an  Appointment  of  Property 

id)   Buckle  V.  MUchO,   18  (e)  Hill  v.  Bishop  of  Exeter^ 

Ves.  no.    Ptdvertq/i  v.  Pul-  2  Taunt  8a,  3. 

vertqfiy  18  Ves.  90.    Metcalfe  (f)DoeY,Rouiledffe,Cawp> 

V.  Pulvertqft,   i  Ves.  &  Bea.  705.    M^tdfe  v.   fuherkft^ 

183,  4.     Oiley  V.   Mannings  1   Ves.  &  Bea.  84.    Doe  t. 

9  East,  59.   hUI  v.  Bishop  of  James^  16  East,  3 is. 

Exeter y  a  Taunt.  69.    Evdyn  {g)  White  y.  Sansom,  3Atk. 

V.  Templar^  2  Bro.  C.  Ci  148,  412.  Sed  vid.  Jennings  v.  Sd* 

said  to  be  incorrectly  reported,  lick^  1  Vem.  467. 

.18  Ves.  91;  and  see  Ambl.  288.  (A)    Hart  v.   Middlehurst, 

1   Eq.  Abr.  334.    P&todl  v.  3  Atk.  377. 

PleydeUi  14  ^^^'  1702,  Dom.  (f )    Sagittary  v.    Hyde^  2 

Proc.    Lord  Harcourt's   MS.  Vem.  44.  Rogers  v.  Langhamy 

Tables,  Doe  v.  James f  16  East,  1  Sid.  133.    Dauheny  v.  Cock- 

2 1 2.  bum^  1  Meriv.  638. 


oter  i^^liich  a  Man  has  an  unlimited  power  as  to 
objects,  he  who  pays  a  consideration  to  the  voluntary 
Appointee  may  constructively  be  held  to  be  in  the 
same  situation  as  if  he  had  in  the  first  instance  paid 
it  to  him  by  whom  the  Estate  has  been  granted,  or 
the  power  executed  (Ar). 

So,  though  a  voluntary  Bond  is  void  as  against 
Creditors,  yet  if  in  consideration  of  the  surrender  of 
the  voluntary  Bond,  the  Obligor  gives  another  Bond, 
such  substituted  Bond  is  good  against  Creditors ; 
nnless  the  transaction  be  with  a  view  to  defraud 
Creditors,  by  an  insolvent  person  for  instance, 
wishing  to  substitute  a  valid,  for  an  invalid,  Se- 
curity  (0. 

It  is  observable,  that  where  a  voluntary  Conveyance 
18  afterwards  defeated  by  a  Sale  for  a  valuable  con- 
sideration, there  is  no  instance  of  a  satisfaction  being 
decreed  against  the  maker  of  the  voluntary  Convey- 
ance, or  his  Estate,  unless  where  there  has  been 
some  Covenant  on  which  an  Action  or  Suit  might  be 
maintained(^). 

Every  voluntary  Conveyance  by  a  Man^r  his  own 
benefit  is  fraudulent  against  Creditors  (n),  but 
every  voluntary  Conveyance  is  not  fraudulent  (o).  A 
vohmtary  Conveyance  of  Real  Estate,  or  a  Chattel 
Interest  in  favour  of  a  Childf  by  one,  not  indebted  at 
the  time  J  though  he  afterwards  becomes  indebted,  is 
good  as  against  Juture  Creditors^  though  not  against 

(it)  Daubeny  t.   Cockbumt         (n)  Fitzer  v.  Fitzer,  a  Atk. 
2  Meriv.  638.  513,  and  cited  in  «  Ves.  sen. 

(i)  Ex  parte  Berrtfy  19  Ves.      17 ;  and  see  1  Cox,  446. 

<m)  WUUaman  v.  Codring^         W  SagUtari, y.Hsfde,  a Vem. 
ion,  1  Ves.  51S.  ^ 
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Purchasers  (  p\  provided  there  be  no  particular  evi- 
dence, or  badge  of  Fraud,  (a  power  of  revocation,  for 
instance  (9),  or  retention  of  Possession)  (r).  A  volun- 
tary Agreement  by  que  not  indebted,  nor  a  Trader,  if 
executed,  cannot  be  invalidated  by  Creditors ;  but  if 
not  executed,  it  seems,  it  might  (i).  A  voluntary 
Conveyance  of  Copyholds  (unless  by  the  custom  of  the 
Manor  they  are  subject  to  Debts,)  is  not  considered  ai 
fraudulent,  because  they  are  not  liable  to  Debts  (/)• 

If  one  voluntarily  settles  his  Estate,  with  a  power 
of  Revocation,  with  the  consent  of  J.  S.  who  is  his 
own  Relation,  or  one  that  may  be  supposed  to  be  at 
his  command,  it  is  fraudulent  within  the  Statute; 
but  if  it  be  with  the  consent  of  others,  who  cannot  be 
supposed  to  consent  but  upon  very  good  grounds^  it 
is  not  fraudulent  within  the  Statute  {u). 

If  a  Father  takes  back  an  Annuity  to  the  value  of 
the  Estate  comprised  in  the  Settlement,  it  is  cop- 
sidered  as  tantamount  to  a  continuance  in  possession, 
and  Creditors  will  be  relieved  agiunst  such  Settle- 
ment. So,  if  a  Bond  or  Mortgage,  or  Conveyance  of 
an  Estate  is  made  to  himself  and  his  Wife>  making  her 
joint  purchaser,  obligee,  or  grantee,  so  as  to  entitle  htr 
to  the  survivorship  if  he  dies  in  her  life-time,  yet  that 
is  considered  as  a  mere  voluntary  act  with  resp^  to 
Creditors,  and  fraudulent,  although  as  between  the 
Wife,  and  the  Heir  or  Executor,  it  would  prevail  (js). 

(p)  See    RussdL  f.    Ham-  dt)fmh  %  Atk.  48 1»  and  JLori 

mond^  1  Atk.  15,  16.    HoUo-  Banbury  s  case,  2  Freem.  8. 

%My  V.  Millard^  1  Madd.  Bep.  {s)  Anon.  MS.  1805. 

414.    BatterAee  v.  Farringtony  (t)  Maikewsr.  Feavor,  1  Cox, 

1  Swanst.  106.  278. 

{q)  P§acock9niMonk^  lYez.  (u)  Lord  Banbury  b  .  caee, 

id3-  2  Freem.  8.* 

(r)  Bates  ▼.  Oraves,  2  Ves.  («)  Undertoood  v.   HUkcom^ 

29a  ;  and  see  SHUman  v.  Ash^  1  Vez.  280. 


If  one,  Indebted  at  the  Ome,  makes  a  mere  volun* 
taly  t^onyeyance  to  a  Child,  and  dies  indebted,  it  is 
stfll  considered  as  part  of  his  £state  for  the  benefit  of 
his  Creditors  :  a  Man  indebted,  conveying  voluntarily, 
being  always  looked  upon  as  meaning  a  Fraud  on  his 
Creditors.  (^)» 

If  a  Settlement  be  made  after  Marriage,  in  pur- 
suance of  a  Bond  (;s),  or  other  Agreement,  before 
Marriage  (a) ;  upon  payment  of  Money  as  a  Por- 
tion (b) ;  or  a  new  additional  sum  of  Moliey;  or  even 
upon  an  Agreement  to  pay  Money,  (provided  the 
Money  be  afterwards  paid,)  this  makes  the  Settle- 
ment good  and  valuable,  both  at  Law  and  Equity, 
against  Creditors  as  well  as  Purchasers  (c),  provided 
there  be  no  Fraud,  nor  great  inadequacy((/} ;  for  some 
inadequacy  is  unimportant  (e).  The  Court  will  not 
weigh  the  consideration  in  golden  scales  (J^.  So,  where 
a  Husband  who  had  made  no  provision  on  his  Wife, 
agreed  that  her  fortune,  which  was  in  Trustees  hands 


(y)  Lord  Tawnshend  ▼. 
Wyndham^  2  Vez.'io,  11 ;  and 
aee  1  Atk.  15,  and  94.  TaUor 
▼•  Joneif  2  Atk.  600.  Mattnews 
▼•  FetnoTt  1  Cox,  278. 

(z)  Jiuon  y.  Jeroiif  1  Vem. 
386. 

(a)  Hvbon  v.  Biscoe^  2  Ves. 
308 ;  and  see  Dundas  v.  Du* 
tens,  a  Cox,  236.  S.  C.  1  Ves. 
jon.  198 ;  but  see  Spurgeon  v. 
CUJUer,  Eden's  Rep.  ist  yoL 

(b)  SHkman  y.  Ashdowi,  2 
Atk.  479.  Jones  and  Marsh, 
For.  63.  S.  C.  MS.  Wheeler 
against  Caryl,  Ambl.  121 ;  and 
flee  Hibon  v.  Biscoe,  2  Ves, 
308  ;  see  Parshwe  y.  Weedon, 
Eq.  Cas.  Abr.  149.    Upon  this 


case  being  cited  in  Jones  and 
Marsh,  MS.the  Ld.  Chancellor 
said,  ^'  Mr.  Vernon  grumbled 
at  this  case  more  than  any  one 
of  the  Lord  Macclesfield  s  de- 
cisions, and  said  it  was  contrary 
to  the  uniform  practice  of  the 
Court,  and  I  ao*nt  belieye  he 
forgaye  him  as  long  as  he 
liyed." 

(c)  Browne  y.  Jones,  1  Atk. 
190;  see  also  ex  parte  Hali, 
1  Ves.  &  Bea.  lis.  Prec.  Ch. 
101,  405. 

(rf)  Ward  y.  Shallet,  1  Ves. 
18. 

{e)  See  Jones  v.  Marshy  For. 
65.  S.  C.  MS.  MaUheui^  y. 
Feaver,  1  Cox  280. 

(/)  1  Cox  280. 
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should  be  laid  out  in  a  purchase  of  Lands ;  the  Agree* 
ment  was  not  considered  as  voluntary,  and  impeach- 
able by  a  Creditor  of  the  Husband  (g).  And  where 
a  Husband  having  lived  in  a  state  of  adultery,  and  a 
separation  took  place  between  him  and  his  Wife,  and. 
upon  that  occasion  the  Husband  settled  Real  Estate  to 
the  amount  of  300  /•  per  annum  on  the  Wife  for  her 
separate  maintainance,  and  of  the  Children  of  the 
Marriage,  the  Settlement  was  not  considered  as  fraudu-. 
lent  under  the  1 3  £liz.  (h). 

A  Person  before  Marriage  may  settle  all  his 
Property  upon  his  intended  Wife,  even  his  moveable 
effects,  and  the  fact  of  his  being  indebted  at  the  time,, 
and  of  her  knowing  him  to  be  so,  will  not,  even 
against  Creditors,  invalidate  the  Transaction ;  nor  is 
it  necessary  that  the  Husband  should  receive  a  Por-. 
tion  with  his  Wife  (i);  for  the  consideration  of 
Marriage  protects  the  Settlement  (Jc).  And  if  Real 
Estate  form  part  of  the  Settlement,  and  after  the. 
Marriage  the  Husband  build  on  the  Land,  or  en- 
franchise Copyholds  included  in  the  Settlement,  the 
Creditors  will  not  have  the  benefit  of  these  Acts  by 
way  of  charge  jsgainst  the  Wife  (/). 

So,  if  a  Bond  is  given  on  Marriage,  and  receipt  of 
a  Portion,  conditioned  to  pay  a  sum  beyond  the 
Marriage  Portion,  in  case  of  death  or  insolvency^  such 
Bond  is  good,  so  far  as  relates  to  the  Property  re- 
ceived with  his  Wife  J  but  beyond  that,  is  fraudulent 

{g)  Moore  v.  Rycaut,  Prec.  (k)' Nairn  v.  Pratvse,  6  Ves. 

C^-  32.  y5g.     Wheeler  against   Caryl, 

(h)  Hobbs  y.  Hall,  1  Cox,     Ambl.  121. 

(0  Brotme  v.  Jones^  1  Atk,  <0  Cfiwpion  v.  Cotton,  17 
190.  Ves.  37  !• 
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as  against  Creditors ;  for  no  bounds  could  be  set  to 
such  Agreements :  if  a  Trader  could  make  a  provision 
of  that  sort  to  the  amount  of  1,000/.,  he  might  do  so 
to  the  amount  of  100,000/.,  and  take  all  his  property 
out  of  the  hands  of  his  Creditors  (ni).  All  prospec- 
tive dispositions  by  a  Man  of  his  Property,  in  the 
event  of  his  Bankruptcy,  different  from  that  which 
the  Bankrupt  Law  provides,  has  been  held  to  be  void 
as  being  a  Fraud  on  that  Law  (n). 

But  if  a  Settlement  be  made  after  Marriage  (a 
Marriage  in  Scotland  is  sufficient)  (0),  such  Settle- 
ment, unless  it  contains  a  Provision  for  Debts  (p\  or 
is  in  pursuance  of  articles  before  Marriage  (q),  or 
under  the  circumstances  before  mentioned,  is  fraudu- 
lent (r)  against  such  persons  as  were  Creditors  at  the 
time  the  Settlement  was  made  (s) ;  unless  it  be  a 
single  debt  (/),  or  unless  the  debt  be  secured  by 
Mortgage^  in  which  case  it  would  not  affect  the 
Settlement  (tt) ;  for  to  do  that,  it  seems,  the  Party 
must  have  been  insolvent  at  the  time  (x)  ;  but  it  is 
observable,  that  if  (with  the  exceptions  alluded  to,) 


(m)  Ex  parte  Meaghan^  1 
Sch.  &  Lefr.  179,  and  ex  parte 
Alurphj/^  Ibid.  p.  44,  over-rul- 
ing  what  is  said  by  Lord  Kenyon 
in  Staines  v.  Planky  8  T.  R 
389 ;  and  see  Higginbottom  v. 
Hdme^  19  Ves.  88.  Ex  parte 
Hodgson^  19  Ves.  206;  the 
marginal  note  in  that  case  is 
not  expressive  of  what  was  de- 
termined. 

(n)  19  Ves.  88,  * 

(0)  Ex  parte  HaUy  18  Ves. 
112. 

(p)  George  v.  MUbanie,  9 
Ves.  104. 


(q)  Beaumont  v.  Thorpty  1 
Ves.  27. 

(r)  See  Watts  v.  Thomas, 
2  P.  Wms.  304. 

(s)  Kidney  v.  Cousimakerp 
12  Ves.  155  ;  see  Middlecambe 
V.  Marlono,  2  Atk.  /i2o,  and 
IVhite  V.  Sansomy  3  Atk.  413. 

(t)  Lush  V.  Wilkinson,  5  Ves. 
387. 

(tt)  Stephens  against  Olive, 
2  Bro.  C.  C.  30. 

(x)  Lush  ▼.  WiUdnsw,  5  Ves. 
384 ;  akid  see  East  India  Com* 
pany  v.  Claxd,  Giib*  Kep*  37* 
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there  be  Creditors  at  the  time  of  such  Settlement, 
and  the  Settlement  is  on  that  accomit  declared  firau- 
dulent^  the  property  so  settled,  becomes  part  of  the 
Assets,  and  all  subsequent  Creditors  are  let  in  to 
partake  of  it  (^)  i  and  in  one  case,  a  subsequent  Cre- 
ditor filed  what  is  called  a  Jishing  BiU,  in  order  to 
prove  debts  antecedent  to  the  Settlement  {z\  and  thus 
establish  a  fund  for  the  payment  of  his  own  debt. 

By  the  Common  Law,  fraudulent  Gifts  or  Con- 
veyances were  avoidable  by  Persons  who  were  Creditors 
at  the  time  such  Gift  or  Conveyance  was  made ;  but 
such  Gift»  or  Conveyances  were  not  avoidable  by  per- 
sons who  became  Creditors  subsequent  to  the  making 
of  them  (a). 

And  though  a  voluntary  Deed,  a  Bond  for  instance, 
is  void  against  Creditors,  yet  if  arrears  have  accrued 
under  such  Bond,  these  will  form  a  valuable  consider- 
ation ;  and  if  a  new  Bond,  or  the  Assignment  of  a 
Lease,  is  given  for  such  arrears,  the  same  may  be 
sustained  against  Creditors  (i). 

So,  in  those  cases  where  Property  belonging  to  the 
Wife,  in  Trustees  hands,  is  sought  by  the  Husband 
by  a  Bill  in  Equity,  and  the  Court  directs  a  Settle- 
ment, such  Settlement  will  be  good  against  Cre- 
ditors (c). 


{y)  See  Taylor  ▼.  Janes^  3 
Atk.  600 1  and  see  what  is  said 
of  that  in  Dunda»  ▼.  DutenSf 
I  Yes.  jun.  sgS.  Arg.  Mounta- 
gue  ana  Lard  Sandtoichf  men- 
ti<med  in  note  to  Kidney  v. 
Coussmaker,  is  Ves.  p.  156. 
See  also  Walker  y>  Burroughs, 
1  Atk.  93. 

(z)  Lush  ▼.  WilkinsoHf  5 
Ves.  984 ;  and  see  what  is  said 


of  thatcaseinXM^u^Y.  Qmst" 
maker,  is  Ves.  155. 

•  (a)  TWfte'scase,  3  Co.  83. 
eu  Upton  and  BasseU,  Cro. 
Eliz.  444.  Dyer,  994,  5. 

(»)  GfOam  T.  Zecfe,  9  Ves. 
61a.  Stiles  Y.  AHorney^^e^ 
neral,  3  Atk.  15s. 

(c)  Wheder  against  Car^ 
AmbLisi. 
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A  Widow,  it  has  been  holden,  may,  previous  to  a 
second  Marriage,  make  a  Settlement  in  favour  of  the 
Children  of  the  first  Marriage,  and  of  the  second 
Masriage;  and  the  same  will  not  be  considered  a 
voluntary  Settlement,  or  as  fraudulent  and  void 
against  subsequent  Creditors  and  Purchasers  (cQ. 

It  seems  that  a  voluntary  Assignment  of  a  chose  in 
Actiorij  or  Stock,  which  could  not  at  the  time  be 
brought  within  the  reach  of  Creditors,  could  "not  be 
set  aside  by  them  (^)« 

There  a;*e  dicta^  that  a  settlement  after  Marriage, 
reciting  a  parol  Agreement  before  Marriage,  is  not 
fraudulent  against  Creditors,  provided  there  is  dis- 
tinct proof  of  the  parol .  Agreement ;  but  it  does  not 
appear  that  the  point  has  been  directly  decided.  It 
was  discussed  in  Dundas  and  Dutens  (/) ;  but  L(yrd 
Thurlow,  though  inclined  that  it  should  stand  good, 
^id  it  was  a  mere  matter  of  curiosity,  if  the  first  point 
was  against  the  Plainti£^  as  it  was.  A  ease  in 
Levinz  (g)  is  there  referred  to ;  a  dictum,  not  a  deci- 
sion, that  the  Settlement  was  void ;  for  though  a  parol 
promise  before  Marriage  was  proved,  and  a  Setde- 
ment  made  after  the  Marriage,  yet  it  was  not  made 
with  such  a  correspondence  to  the  parol  promise 
as  to  appear  to  have  been  made  in  execution  of  it ; 
and  therefore  it  was  held  that  the  Court  could  not  coh- 
nect  them,  but  that  the  Settlement  must  stand  upon 

id)  Nems^ad  ▼•  Searlet^  i  what  Lord  Thurk)w  said,  stated 

Atk.  364. ;  but  see  the  doubt  of  more  correctly  in  Grogan  v. 

Lord  Mansfield  as  to  this  po-  Cookcy   ut  supra,  p.  933  ;  see 

sition,  in  Chapman  y.  Emery^  also  Battenbee  v.  Farrington, 

1  Cowp.  aSo.  1  SwaDEt.  113. 

(e)  See   Grogan  v.   Cooke,  ,f.   i  Vc8.iun.  196. 

a  Ball  &  Bea.  330.     Dundas  7/    _           a 

V.  Dutens,  1  Ves.  jun.  196,  and  ^)  ^  ^"^  *+^- 
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its  own  footing,   as  a  mere  Settlement  after  Mar- 
riage (h). 

A  voluntary  Settlement  binds  the  Party  making  it, 
nor  can  he  alter  it,  how  much  soever  he  may  be 
inclined  to  do  so,  unless  there  be  a  power  of  revo- 
cation (f).  '^  He  must  lie  down  under  his  own  folly.*' 
It  is  void  only  as  against  Creditors ;  and,  only  to  the 
extent  in  which  it  may  be  necessary  to  deal  with  the 
Estate  for  their  satisfaction,  it  is  as  if  it  never  had 
been  made.  To  every  other  purpose  it  is  good; 
satisfy  the  Creditors,  md  the  Settlement  stands  (Ar). 
Nor  would  a  subsequent  Will  avoid  a  voluntary 
Deed  kept  by  the  maker,  and  never  cancelled  (/). 
A  voluntary  Settlement  may  be  surrendered  volun- 
tarily without  consideration  (m). 

Weakness  qfmind  alone,  without  fraud,  does  not 
appear  to  be  a  sufficient  ground  to  invalidate  an  In- 
strument. According  to  Sir  Joseph  Jekyl,  "if  a 
"weak  Man  gives  a  Bond,  if  there  be  no  Fraud,  or 
breach  of  Trust  in  the  obtaining  it,  a  Court  of  Equity 
would  not  set  it  aside  only  for  the  weakness  of  the 
obligor,  if  he  be  compos  mentis  ;  for  the  Court  will 
not  measure  the  size  of  people's  understandings  or 
capacities,  there  being  no  such  thing  as  an  equitable 
incapacity    where   there  is  a  legal   capacity  "  (n). 

{h)  Randal  v.  Morgan^    13  (m)  Free.  Ch.63. 

Ves.  74.  (n)  Osmond  and  Fiizro^f  3 

(t)  See  Ambl.  266.  ^'  Wms.  1 31.  S.  C.  MS.  under 

/7\  , «  17       ,            ^    r^  ^^c  name  of  Osmun  v.  Duke  of 

(*)  13  Ves.  103,  106.  Ci/r.  Cleveland.    See  ^Grounds  an'a 

Us  V.  Prtce.     IVhaUy  y.   Nor-  principles  of  Law  and  Equity, 

ton,  1  Vern.  483.  p.  gosf  and  Bridfrman  v.  dreen, 

(I)    Boughion  v.   Boughtony  Wilmot's  Rep.  61,  and  what  is 

1  Atk.  625.    As  to  the  effect  said  ar^,  5th  vol.    Erskine's 

of  cancelling  a  voluntary  set-  Speeches,  j).  9,  10.    Carol  v. 

tlement,  scfe  North  v.  Gillatn,  Chamberlatney   14  July,  1721. 

East,  9  Geo.  2.  1736,  MS.  Dom.  Proc. 
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Lord  HardwickCj  also,  clearly  held  that  it  was  not 
sufficient  to  set  aside  an  Agreement,  to  suggest  weak- 
ness and  indiscretion  in  one  of  the  Parties  who  had 
engaged  in  it ;  for  supposing  it  to  be  in  fact  a  very 
hard  and  unconscionable  bargain^  yet  if  a  Person  will 
enter  into  it  with  his  eyes  open,  Equity  will  not  relieve 
him,  unless  he  can  show  fraud  in  the  Party  contract- 
ing with  him,  or  some  undue  means  made  use  of  to 
draw  him  into  such  an  Agreement  (0).     Lord  Thur- 
Um^  however,  according  to  some  of  the  Reports,  ap- 
pears not  to  have  concurred  in  this  doctrine,  and  ob- 
served *^  that  in  almost  every  case  upon  this  subject  a 
principal  ingredient  was  a  degree  of  weakness,  short  qf 
legal  incapacity ;  and  that  in  the  case  of  Osmond  and 
Fitzroy  no  relief  probably  would  have  been  given  if 
the  Court  had  not  considered  Lord  Southampton  as 
more  liable  to  imposition  than  the  generality  of  Man- 
kind *'  CpJ'     ^^  seems,  however,  that  the  relief  in 
Osmond  and  Fitzroy  was  given,  not  on  the  ground  of 
the  weakness  of  the  Party,  but  principally  on  account 
of  the  relation  in  which  the  Parties  stood ;  the  servant 
who   obtained  the  Bond  in  that  case  having  been 
originally  hired  to  take  care  of  the  young  Lord  while 
an  Infant,  or  during  his  travels,   which  Trust,  the 
Court  thought,  continued  so  long  as  the  servant  re- 
mained in  the  service  ;  and,  indeed,  in  the  Report  of 
Griffin  and  Deveuille  by  Mr.  Wooddeson^  who  was 
counsel  in  the  cause,  it  appears  that  Lord  Thurlow 
admitted  that  the  Court  would  not  set  aside  the  volun- 

(o )     WiUis    and    Ternegan,  see  Anon.  2  Ves.  408,  and  what 

a  Atk.  251 ;  see  also  Stanhope  is  said  post. 

V.  Oope,  3  Atk.  231,  and  what  (p)  Griffin  v.  Deveuilley  men- 

Itord  Eldon  says  in  Huguenin  tioned  in  Mr,  Cox's  note  to 

and  Baseteyy  14  Ves.  290;  but  3  P.  Wms,  130,  n.  1. 
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tary  deed  of  a  weak  man  who  is  not  non  compos^  nor 
anj  Deed  of  improvidence  or  profuseness,  for  those 
reasons  merely  where  no  fraud  appears^  as  was  laid 
down  by  Sir  Joseph  Jekyl  in  Osmond  and  lUzrqy  ; 
but  he  said,  that  '*  Sir  Joseph  Jekyl  might  have  been 
pleased  to  add,  that  from  these  ingredients  there 
might  be  made  and  evidenced  a  collection  of  fact, 
that  there  was  fraud  and  misrepresentation  used^" 
and  accordingly,  in  this  very  case,  hord  ThwrUm 
decided  that  the  circumstances  of  the  Case,  and  the 
situation  of  the  Parties,  collectively,  showed  that  the 
Plaintiff  was  deceived,  abused,  and  circumvented,  and 
he  declared  the  Deed  which  had  been  obtained  to  be 
void.  He  further  observed,  (according  to  Mr.  tVoodde- 
son's  note,)  that  the  case  of  O^mon^  and  Fitzroy  could 
not  be  supported,  but  on  the  mixed  ground  of  Lord 

'  Southampton's  extreme  weakness  of  understanding, 
as  well  as  the  situation  of  Osmond  {q).  Of  the  two 
accounts  of  what  Lord  Thurlow  said,  Mr.  ^/pafs 
appears  to  diSer  much  from  Mr.  Woodd^on's  .;  from 
Mr.  Ck>a^s  it  might  be  inferred  that  weakness  of  mind, 
short  of  being  non  compos  mentis^  may  be  a  ground 

.  fpr  setting  aside  a  Deed ;  but  from  the  other  it-  may 
fairly  be  inferred,  that  weakness  of  mind  alone  would 
not  be  sufficient  to  set  aside  a  Deed ;  and  that  doctrine 
appears  to  be  the  most  conformable  with  authorities. 
The  Court  will  not  measure  the  d^rees  of  imder- 
standing,  and  say,  that  a  weak  Man,  provided  he 
is  out  of  the  re^h  of  a  Commission,  may  not  give  as 
w^U  as  a  wise  Man;  hu%  though  this  Court  dis- 
claims any  such  Jurisdiction,   yet  where  a  Gifl  is 

iq)  3  Wooddeson's  Lect.  Append.  p»  18. 
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immoderate,  and  bears  no  proportion  to  the  circum- 
stances of  the  Giver ;  ubi  modus  non  adhibeter^  ubi 
non  rtfertur  ad  faailtatesy  where  no  reason  at  all 
appears,  or  the  reason  given  is  falsified,  and  proved  to 
be  a  fiction,  and  the  Giver  is  a  weak  Man  of  a  facile, 
easy  temper,  liable  to  be  imposed  upon,  this  Court 
will  look  upon  such  a  Gift  with  a  very  jealous  eye» 
and  very  strictly  examine  the  conduct  and  behaviour 
of  the  Persons  in  whose  favour  it  is  made.  If  it  see 
th^t  any  arts  or  stratagems,  or  any  undue  means 
have  been  used  by  them  to  procure  such  a  Gift ;  if  it 
see  the  least  speck  of  imposition  at  the  bottom,  or  that 
the  Donor  is  in  such  a  situation  with  respect  to  the 
Donee  as  may  naturally  give  an  undue  influence  over 
him,  if  there  be  the  least  scintilla  of  Fraud,  in  such  a 
case  the  Court  will  and  ought  to  interpose ;  and  by 
the  exertion  of  such  a  Jurisdiction,  they  are  so  far 
from  infringing  the  right  of  alienation,  which  is  the 
inseparable  incident  to  property,  that  it  acts  upon  the 
principle  of  securing  the  full,  ample,  and  uninfluenced 
enjoyment  of  it  (r). 

Excessive  old  age,  with  weakness  of  mind,  may  be 
a  ground  for  setting  aside  a  Conveyance  obtained  under 
such  circumstances ;  but  where  a  Lease  was  obtained 
from  a  woman  who  was  upwards  of  seventy-five  years 
of  age  for  much  less  than  the  value  of  the  Lease,  still 
it  was  held  unimpeachable,  and  that  old  age,  without 
some  proof  of  fraud,  would  not  invalidate  a  trans- 
action (5). 

Underhand  Agreements  are  also  relieved  against  in 

(r)  Bridgman  v.  Greetiy  Wil-  v  Pead;  see  on  this  subject 
mot's  Cases,  61.  White  w.  Smalls  Ch.  Cas.  103. 

ijs)  1  Yes.  jun.  19.    Letvit 
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Equity.  If  a  Debtor  compromise  with  his  Creditors, 
and  a  Deed  of  Composition  is  signed^  or  acted  iqK)n 
as  if  signed  by  the  Creditors,  and  one  of  the  Creditors, 
unknown  to  the  rest  (if  known  to  the  Creditors  it 
would  be  different  (f),  obtains  from  his  Debtor  a  col- 
lateral security  for  his  Composition,  this  security  is 
fraudulent  and  invalid  (u) ;  and  bad  at  Law  (<r),  as 
well  as  in  Equity.  It  has  even  been  held  that  where 
a  Creditor  apparently  accepts,  and  gives  a  receipt  for, 
a  Composition,  to  enable  the  Debtor  to  deceive  his 
other  Creditors,  but  takes  a  security  for  the  rest  of  the 
demand,  such  security  is  void,  although  there  is  no 
joint  agreement  among  the  Creditors,  nor  any  one  is  in 
fact  deceived  by  the  Fraud  ( y).  But  such  agreement 
is  bad  only,  it  seems,  as  to  the  Creditors^  and  cannot 
be  relieved,  against  at  the  instance  merely  of  the  Deb- 
tor, who  has  himself  been  guilty  {z). 

Costs  in  these  Cases  are  of  course^  and  are  always 
given  on  grounds  of  public  policy  {a). 

Under  the  head  of  underhand  Agreements  msY 
be  ranked  Marriage- Br okage  Bonds. 

The  Civil  Law  allowed  the  proa^enetce^  or  match- 
makers, to  receive  a  reward  for  their  pains  (6) ;  and 


(0  See  HihbUthivaite^s  case 
mentioned  13  Ves.  586,  7.  & 
S.  C.  MS.  Mmt)son  v.  Stocky 
6  Ves.  300. 

(w)  ,  Child  V.  Danbridge,  2 
Vera.  71.  Middleton  v.  Lord 
OnshnOf  1  P.  Wms,  768.  Spuv 
retY.  SpUleTf  1  Atk.  105.  Ches- 
terfidaajid  Jansetty  s  Ves.  156. 
Sadler  and  Jackson^  Exparte 
15  Ves.  p.  52 ;  and  see  Easta" 
brooke  t.  Scoity  3  Ves.  406. 
Constantein  v,  Blache,  1  Cox, 
287. 


(x)  See  Jackman  v.  MitcheUf 
13  Ves.  586,  and  Leicester  v. 
Rose,  4  East,  372,  over-ruling 
Feize  v.  Randall,  6  T.  R.  146. 

(^)  Fawcett  and  another 
V.  Gee,  3  Anstr.  gio. 

(z)  Small  y.  BeacUeuj  9 
Vera.  602  ;  but  see  Cecil  ajod 
Plaist&voy  1  Anstr.  202,  and 
Fatocett  and  Gee,  3  Anstr.  9 10. 

(a)  Jackman  v.  Mitchell,  7th 
April  1807,  MS.  S.  C.  13  Vea. 

586. 
(6)  1  Bro.  Civil  Law,  79. 
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Jjiyrd  Somers  decreed  in  favour  of  a  Bond  for  procur- 
ing a  Marriage,  the  procuring  of  a  Marriage  being,  a 
good  consideration  at  Law  for  an  Assumpsit(c\  but  his 
decree  was  reversed  in  the  House  of  Lords  (d) :  and 
it  is  now  clearly  settled,  that  Equity  will  relieve  against 
Bonds  given  for  the  procuring  of  a  Marriage  (e) ;  and 
not  only  decree  such  Bonds  to  be  delivered  up,  but 
also  a  sum  paid,  to  be  refunded  (/*),  they  being  intro- 
ductive  of  infinite  mischief  (^) ;  and  as  relief  in  these 
cases  is  given  on  grounds  of  public  convenience,  such 
Bonds  do  not  admit  of  coiifirmation,  though,  perhaps, 
(a  sort  of  confirmation)  the  remedy  of  the  Party  may 
be  released  (h).  The  Court  on  these  occasions  does 
not  interpose  in  respect  of  the  particular  damage  to  the 
Party,  but  from  a  public  consideration.  Marriage 
greatly  concerning  the  Public  («).  Such  Bonds  tend 
to  introduce  improvident  Marriages ;  and  every  Con- 
tract relating  to  Marriage  ought  to  be  free  and  open 
(k) :  and  on  this  ground  it  is  that  though  the  match 
be  a  proper  one,  yet  the  Court  sets  the  Bond  aside. 
But  for  the  ingredient  of  public  policy,  the  Court 
would  not  set  such  Bonds  aside  at  the  instance  of  the 


(c)  See  Grisley  t.  Lather, 
Hob.  10,  and  what  Holt,  Ch. 
Just,  says,  in  Hall  v.  Potter, 
3  Ley.  411  ;  but  see  CoUin§ 
V.  Blanterney  2  Wils.  347. 

(</)  Potter  Y.  Keen,  or  Hall, 
Sbow.  Cas.  Pari.  76,  noticed 
3  P.  Wms.  76,  and  392. 

(e)  Drury  v.  Hook,  1  Vcrn. 
41 2.  Arundel  v.  Trevilian,  Ch. 
Rep.  87.  HaUy,  Potter,  3  Lev. 
41 1.  Sho.  P.  C.  76.  GlanviUe 
V.  Penning,  3  Ch.  Rep.  18. 
Toth.  27.  Cole  and  Cribson, 
1  Ves.  507.  Smith  v.  At^kweUf 
3  Atk.  s^* 


if)  Smith  V.  Bruning,  2 
Vern.  392. 

(g)  3  P.  Wms.  394. 

(A)  Shirly  V.  Martin^  men- 
tioned in  note  1,  to  Roberts  and 
Roberts,  3  P.  Wms.  74,  and 
noticed  1  Fonbl.  £q.  265. 

(f)  Zatuand  Law,  For.  142. 
S.  C.  MS.  and  more  fully  De- 
benham  v.  Ox,  1  Ves.  277. 
Cole  V.  Gibson,  1  Ves.  506. 

(k)  Roberts  ▼.  Roberts,  3  P. 
Wms.  76.  Debenham  ▼.  Ox, 
1  Ves.  277. 
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obligori  who  is  pariiceps  criminis ;   and  where  the 
obligor  has  sought  relief,  costs  have  not  been  given  (/). 

A  Bond  given  for  assisting  a  clandestine  Marriage 
has  been  set  aside,  though  given  voluntarily  after  the 
Marriage,  and  without  any  previous  agreement  for  the 
same  (m). 

Another  sort  of  underhand  Agreement  is,  wh^e 
a  Man  sells  his  Interest  to  procure  another  an  office 
of  trust  or  service  under  the  Crown ;  it  is  a  contract 
of  turpitude,  and  cognizable  by  the  Jurisdiction  of 
Equity  (n) ;  as  where  money  was  advanced  for  pro- 
curing a  commission  in  the  Marines,  and  the  Pur- 
chaser was  discovered  to  have  worn  a  livery,  he  was 
discarded,  and  it  was  held  that  he  was  entitled  to  a 
Decree  for  the  Money  paid,  with  Interest.  "  If," 
says  the  Lord  Keeper  Henley ^  ^*  there  is  no  precedent 
of  such  a  determination,  I  have  no  scruples  to  make 
one,  and  shall  glory  in  it "  (o). 

Fraudulent  Alienations  by  Executors  will  be  re- 
lieved against,  flxecutors  are,  in  Equity^  mere  Trm* 
tees  for  the  performance  of  the  Will,  but  in  many 
respects,  and  for  many  purposes,  third  persons  are 
entitled  to  consider  them  as  complete  owners  (/))• 
The  power  they  possess  over  the  Property  of  their 
Testator  is  very  large,  both  at  Law  and  in  Equity, 
and  it  is  considered  necessary,  the  better  to  enable 
them  to  execute  their  Trust,  and  prevent  the  general 


(Z)  1  Ves.  277.  igo ;  and  see  Latb  v.  Zato,  For. 

,(m)    Willifimson  v.    Gihon,  140.   Harrington  and  Du  Cha- 

3  Sch.  Sc  Lefir.  357.  td,  1  Bro.  C.  C.  124 ;  and  see 

(n)    WTiUHngham   v.    jBu r-  -  the  late  Act,  49  Geo.  3.  c.  1  s6. 

goynCi  3  Anstr.  900.  {p)  HiUBnd  Simpson^  7  Ve«. 

(o)    Morris  v.    M^CuDock,  160;  and  see  Taiftor  v.  Hato^ 

Ambl.  43a,  S.  C.  s  Eden's  Rep.  kins,  8  Yes.  209. 
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inconvenience  of  entangling  third  persons  in  inquiries 
as  to  the  application  the  Executors  may  propose  to 
iQake  of  the  Money  produced  by  the  conversion  of  the 
Assets  (q) ;  nor  is  it  of  any  consequence,  with  refer- 
ence to  the  power  of  Executors,  whether  the  Personal 
Estate  is  bequeathed  on  a  Trust  or  not. 

Though  an  unsatisfied  Legatee  has  an  InteresK;  in 
the  Estate  of  his  Testator,  and  a  right  to  have  it 
applied  to  answer  his  demands  in  a  due  course  of 
Administration  i  yet,  so  exclusive  is  the  power  of  the 
Executor,  that  the  Legatee  cannot  institute  a  Suit 
against  the  Debtors  to  the  Testator's  Estate,  for  the 
purpose  of  compelling  them  to  pay  their  Debts  in 
satisfaction  of  his  Legacy;  walesshj  coUusion  between 
the  Representative  and  Debtors,  or  other  collaterd 
circumstances,  a  distinct  ground  is  given  for  a  Bill 
by  the  Legatee  against  the  Debtors  (r) ;  for  there 
is  no  privity  between  the  Legatee  and  the  Debtors, 
who  are  answerable  only  to  the  personal  Representa- 
tive of  the  Testator. 

If,  however,  a  person  dealing  with  an  Executor, 
is  aware  that  the  Executor  is  misapplying  the  Tes- 
tator's Property,  a  Court  of  Equity  will  in  genehil, 
(but  it  must  be  a  very  strong  case,)  (5)  interfere  on 
behalf  of  Persons  beneficially  entitled  under  the  Tes- 


(a)  S^e  HumbU  and  Bill, 
d  Yero.  444,  the  doctrine  of 
which  case  appears  to  have 
been  followed,  though  the  de- 
cree was  reversed  (1  Bro.  P.  C. 
74,)  in  the  House  of  Lords; 
eee  Nugent  v.  Giffbrdf  1  Atk, 
463, 4.  S.  C.  a  ve&.  369.  EU 
iiei  V.  Merrimanf  2  Atk.  42. 
Mead  and  Lord  Orrery,  3  Atk. 
a  J7.  Peacock  v.  Monk,  1  Yes. 


131.  BricMeif  v.  Donninetony 
a  £q.  Abr.  253.  Franklin  t. 
Femcy  Bam.  32. 

(r)  Redesd.  Tr.  PL  129,  and 
cases  there  cited. 

(«)  Crane  ▼.  Drake,  2  Vem. 
616.  Etaery.  Corbet,  2  P.  Wms. 
148.  Jacomb  v.  Harwood,  2 
Ve8.268.  Dickenson  V,  Lockyer, 
4  Vet.  4«>  3- 
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tator's  Will  (t).  If,  for  instance,  one  concerts  witb 
an  Executor,  by  obtaining  the  Testator's  effects  at  a 
nominal  price,  or  at  a  fraudulent  under-value,  or  by 
applying  the  real  value  to  the  purchase  of  other  sub- 
jects for  his  own  behoof,  or  in  extinguishing  the  pri- 
vate debt  of  the  Executor  (t^),  or  in  any  other  manner 
contrary  to  the  duty  of  an  Executor,  ,such  concert  will 
involve  such  fraudulent  Purchaser,  and  render  him 
liable  for  the  full  value  (j^).  It  has  been  said,  indeed, 
that  even  if  there  has  been  only  gross  negligence 
in  the  Purchaser,  though  not  direct  fraud,  Legatees 
may  set  aside  the  Purchase  ( ^). 

If  an  Executor  should  release  a  debt  of  loo^., 
for  one  shilling,  that  would  not  bind  a  Creditor; 
but  in  case  there  is  no  other  Creditor  except  the 
Executor  himself,  it  would  bind  him  (z).  If  an 
Administrator  grants  a  Lease  to  a  Person  who  has 
notice  that  a  sale  of  the  Premises  were  required  by  the 
Parties  beneficially  interested,  it  will  be  set  aside  (a). 

Residuary  or  general  Legatees^  however,  and, 
under  some  circumstances,  Co-Ejcecutors  (6),  are  not 
permitted  to  question  the  disposition  which  the  Exe- 
cutors have  made  of  the  Assets ;  but  Creditors^  spe- 
cific or  pecwniary  Legatees  (c),  may  follow  either 


(0  See  TranUyn  v.  FemCy 
Barn.  30,  33.  Neoiand  v. 
Champioitf  1  Ves.  105.  Elmslie 
against  M^Aulay,  3  Bro.  C.  C. 
626.  Utterson  v.  Maire^  4  Bro. 
C.  C.  370.  S.  C.  2  Ves.  jun. 
95.  Doran  v.  Simpson,  4  Ves. 

66s. 

(m)  As  in  Scott  v.  Ti^r, 
2  Dick.  735,  and  Bonnet/  ▼• 
Ridgard,  1  Cox,  145. 

(x)  See  M^Leod  eaii  Drum" 
mdnd,  17  Ves.  167.    Elliot  y.- 


Merrimany  Barn,  p  78.  Bonney 
V.  Ridgardf  i  Cox^  145. 

(if)   Scott  V.  Tyfer,  2  Dick. 
735.  Hill  and  Simpson,  7  Ves. 

(z)  Sic  diet.  Nod  v.  Robin- 
son,  1  Vera.  455. 

(a)  Drohan  v.  Drokan,  1  Bait 
ABeattv,  185. 

.  (k)  M^Leod  and  Drummond, 
14  Ves.  353,  an^  S.  C.  17  Ves.  . 
173. 

(c)  Hill  V.  Simpson^  7  Vea. . 
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legal  or  equitable  Assets  into  the  hands  of  third  per- 
sons to  whom  fVaud  is  imputahle.  Why  a  Residuary 
X^agatee  should  not,  in  such  cases,  be  allowed  to 
follow  the  Assets,  is  not  very  obvious  (d). 

Though  a  tran^tion  with  an  Executor  or  Ad- 
ministrator be  suspicious,  yet  if  there  has  been  long 
possession  by  the  Purchaser,  or  the  Person  under 
whom  he  takes,  the  Court  will  not  relieve  (e). 

Fraudulent  Agreements  on  Marriage^  are  relieved 
against  in  Equity :  as  where  one  affects  to  put  the  Party 
contracting  for  Marriage  in  one  situation  by  the  Ar- 
ticles, and  puts  that  Party  in  another,  and  a  worse 
situation,  by  a  private  Agreement.  If  a  fortune 
paid,  is  in  part  privately  received  back ;  or  a  Bond  of 
Indemnity  is  given  ^  ),  underhand  Agreements  of  this 
description  are  always  set  aside  (g)  ;  for  that  which  is 
the  open  and  public  treaty  and  agreement  upon 
Marriage  must  not  be  lessened,  or  in  any  way  infringed 
by  any  private  treaty  or  agreement  (A). 

Where,  therefore,  a  Son,  on  his  Marriage,  was  to 

have  3,000 /.  Portion  with  his  Wife,  and  privately, 

without  notice  to  his  Parents  who  treated  for  the  Mar- 

^iage,  gave  a  Bond  to  the  Wife's  Father  to  pay  back 

1,000 /•  of  the  Portion,  seven  years  afterwards,  this 

^5^9   appears  to  be  the  first  (/)  Andrew  against  Wrigkt/^ 

case  in  which  a  mere  pecuniary  4  Bro.  C.  C.  125. 

Legatee  ever  succeeded  in  fof.  ^yj  p^/^^  ^  ^r^^  1 1  Ves. 

lowing  die  assets  into  the  hands  ^g/.  ^nd  see  Chesterfield  and 

of  third  persons.    M'Leod  y.  j^          ^  yes.  15C. 

Drummond,  14  Ves.  3t)i.   &  ,      ,  v   «  ^               d  ^ 

S.  C-  17  Ves.  16a  ^^S)  ^^dman  v.   Redmm,    1 

'               ^  Vem.  5548,  quot.  2d  vol.  Black. 

(d^    See  whaf  Lord  Eldon  Com.  309. 

9AysmMLeodmi.Drumm(md,  n^\  Lamlee  v.    Ilannam,   a 

17  Ves.  169,170.  Vem.  499. 

roL.  I.  V 
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Bond  was  held  void  in  Equity ;  nor  made  effectual 
by  being  assigned  to  Creditors  (i). 

So  where  a  Father,  on  the  Marriage  of  his  Son, 
gave  a  Bond  for  1 50  /.  per  Annum,  the  private  agree- 
ment of  Husband  and  Wife  being  that  he  should  only 
be  called  upon  for  100  /•  per  Annum,  the  Bond  being 
given  to  deceive  the  Uncle  of  the  Lady,  it  was  held 
that  the  father  could  not  file  a  Bill  to  have  this  B<md 
delivered  up,  though  the  Uncle  made  no  Settlement 
on  his  Niece  (k). 

So  if  a  Father  takes  a  Bond  from  a  Daughter  en- 
titled to  a  Fortune,  unknown  to  her  Husband,  it  is 
considered  to  be  in  the  nature  of  a  Marriage-Brokage 
Bond,  and  will  be  ordered  to  be  delivered  up  (/). 

Upon  the  same  principle,  not  only  Bonds,  but  a 
Lease  granted  by  a  Tenant  in  Tail,  in  consideration 
of  procuring  a  match,  has  been  set  aside  at  the  suit 
of  a  Remainder-man  {m). 

A  Bond  by  a  young  Woman  secretly  given  to  a 
Man,  conditioned  to  pay  him  a  sum  of  Money  if  she 
did  not  marry  him  within  a  certain  period  after  the 
death  of  her  Father,  he  giving  a  Bond  to  the  same 
effect  on  his  part  to  marry  her,  has  been  set  aside,  and 
principally  on  the  ground  that  it  was  a  fraud  on  the 
Pare/If,  who  was  ignorant  of  the  Bond,  and  disapproved 
of  the  Marriage.  The  Fraud  consists  in  this ;  that 
the  Father  thinks  his  child  has  submitted  to  his  opinion 
of  the  match,  and  in  that  opinion  makes  a  provision  for 
her  to  advance  her  in  Marriage,  which,  had  he  known 

•  

(i)  Turton  v.  Benson,,  i  P.         {t)  Anon.  3  £q.  Abr.  187. 

(*)'   PUcaim  V.  Ogbourne,     „  <"*>  StribblMa  v.  Brett,  s 
aV«i.375.  *  Vera.  446. 


of  the  Bond,  he  would  not  have  don^,  of  might  hirve 
done  in  such  a  maainer  as  would  have  prevented  the 
Marriage :  it  is  therefore  in  JrdUd  of  the  Father's 
right  of  disposing  of  his  Fortune  among  his  Childrea 
aecording  to  their  deserts  (n). 

In  the  cases  we  have  mentioned  of  Portions  secretly 
returned,  in  part,  there  is  no  Fraud  between  the  con* 
tr^kTting  Partis,  but  on  the  Fareiits  or  Friends  of  one 
of  them,  who  are  deceived  by  setding  Lands  equal 
to  the  Portion  thirt  appears  to  be  ^ven»  aiid  for  that 
reason  such  Bonds  are  set  aside  (o).  Although  the 
H»band  were  a  Paity  to  the  Fraud,  yet  his  Interest 
is  not  affected,  since  it  is  impossible  to  make  him  liable 
in  resp^  thereof  without  involving  the  Wife  and 
Oildren,  and  the  Family  in  the  deceit  that  has  been 
practised.  If  the  Wife  be  dead  without  Issue  the 
Rule  may  be  different  (p). 

Where,  however,  A.  treated  for  the  Marriage  rf 
les  Son,  and  in  his  sel^ement  on  the  Son  there  was 
a  power  reserved  to  the  Father  to  jointure  ai$y  Wile 
whom  he  should  marry,  in  200/.  per  Annumy  paying 
1,000/.  to  the  Son,  and  afterwards  t^  Father  treat- 
ing dbout  Rallying  a  second  Wife,  the  Son  agrees 
with  the  second  Wife's  Relations  to  release  the 
1,000  /.,  and  does  release  it,  but  takes  a  private  Bond 


(n)  Woodhouse  v.  Shefhy^ 
a  Atk.  535 ;  and  see  on  this 
subject  Cock  y.  Richards,  10 
Ves.  439.  S.  C.  MS.  A  wa- 
gering contract  for  fifty  gui- 
neas, that  the  Plaintiff  would 
not  marry  within  six  years,  has 
baen  held  ctt  Law  to  be  primS 
Jmek  in  restraint  of  tnatriage, 
and  Toid;  no  circun&stanceB 
appearing  to  show  that  such 
restraint  was  fi^adetft  and  pto- 


per  in  the  particular  instance. 
HafUeg  V.  Riee^  10  East,  22 ; 
and  see  Law  and  PeerSt  a  Burr. 
29,  25,  &  S.  C.  Wilmot's  Rep. 
364. 

(0)  Woodhouse  V.  ShepUi/, 
2  Atk.  539;  and  see  on  tms 
subject  Cock  V.  Richards,  Ip 
Vcs.  429.  S.  C.  MS. 

(ff)  Thompson  v,  Hanison, 
I  CoK,  844- 

U  2 
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£rom  the  Father  for  the  payment  of  this  i»<n}0^»  the 
Chancellor  would  not  set  aside  the  Bond»  because  it 
would  be  injurious  to  the  first  marriage,  which  being 
prior  in  time,  was  to  be  preferred  (^). 

In  Marriage  Contracts,  the  happiness  of  the  Pa- 
rents and  Children  are  so  much  at  stake,  that  it  has 
been  held,  that  whoever  treats  fraudulently  on  such 
an  occasion  shall  not  only  not  gain,  but  even  lose  by 
it«  As  where  upon  a  treaty  for  a  Marriage  the 
Woman  not  having  so  great  a  portion  as  the  Man  in- 
sisted upon,  prevailed  upon  her  brother  to  let  her 
have  160/.  to  make  up  her  portion,  and  gave  him  a 
Bond  for  the  repayment  of  it;  the  marriage  was 
had,  and  the  Husband,  who  knew  nothing  of  the 
Bond,  died  without  Issue.  The  Wife  survived,  and 
after  her  death,  send  the  death  of  the  brother,  the 
Defendant,  his  Executor,  put  the  Bond  in  suit 
against  the  Plaintiff,  her  Executor;  but  the  Bond 
was  set  aside  (r).  A  queere  is  put  by  the  Reporter, 
if  the  condition  of  the  Bond  had  been,  that  in  case 
the  Woman  survived  her  Husband,  she  should  pay  it, 
whether  she  could  have  been  relieved ;  but  Lord 
ThurUm  (ji)  thought  this  would  have  made  no  dif- 
ference. 

In  Lord  Harcourfs  MS.  Tables  he  notices  the 
following  strong  case  in  the  House  of  Lords : 

^^^.makes  an  absolute  Conveyance  to  B.  for  i,50oiL 
J3.  executes  a  defeazance  upon  payment  of  1,500  L 
within  sixteen  years.     J3.  on  Marriage  settles  it  as 

iq)  RoHeiit  V.  Roberts,  3  P.  C.  C.  546;  and  see  what  is  aaid 

Wms.  66.  iQ  ITibmft  against  Wooihme^ 

(r)  See  Gale  v.  Lindo,  1  Vem.  4  Bro.  C.  C.  230. 
475.  S.  C.  cited  by  Lord  Chan.         (#)  See  NeviUc  v.  WUkimoth 

inAh^and^iIlMieibiBro.  1  Bro.  C.  C.  jH^« 
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an  absolute  Estate  upon  the  Wife,  and  the  Issue  of 
that  Marriage ;  and  there  being  proof  that  A.  made  the 
Conveyance  to  enable  B*  to  get  a  fortune,  through 
another  Lady^  and  not  the  A^ife  he  really  married,  it 
was  decreed  that  A.  was  bound  as  particeps  criminis  y 
and  that,  though  the  Wife's  Father  had  notice  of  the 
Defeazance  before  the  Settlement  was  made  (/)• 

Upon  a  Treaty  of  Marriage  between  A.  and  5., 
the  Mother  of  A.  being  entitled  to  one  third  of  a 
Farm  and  Stock  of  which  A.  was  in  possession,  re- 
presented  to  the  Father  of  B*  that  the  Farm  and 
Stock  belonged  to  A.f  and  that  A.  was  not  indebted 
to  any  body.  The  Mother  afterwards  takes  a  Bond 
from  A.  for  the  amount  of  her  one  third  part  of  the 
Farm  and  Stock,  &c.  which  were  settled  on  the 
Marriage.  The  Bond  was  relieyed  against  as  being 
a  Fraud  on  the  Marriage ;  and  it  was  held,  that  the 
Parent  is  not  a  necessary  party  to  such  a  Bill,  but  is 
a  competent  Witness  to  prove  the  Fraud  on  a  Bill 
filed  by  the  Husband  and  Wife  (u). 

It  seems  doubtful  whether  the  wilful  concealment 
by  a  Creditor  of  his  Debt  from  the  Parent  of  a 
Woman  upon  a  Treaty  of  Marriage  between  her 
and  the  Debtor  is  alone  sufficient  to  vitiate  the 
Debt  (a:). 

In  a  Case  where  a  Widow,  on  the  Marriage  of  her 
^n,  agreed  to  release  her  jointure,  that  he  might 
make  a  Settlement,  and  the  Son  privately  agreed  to 

(/)  The  Decree  was  affirmed  Ch.  J.  Parker  Jor  it.     Webber 

in  the  House  of  Lords  by  8  v.  Farmer^  21  Jan.  1718. 

Lords  in  opposition  to  7.  Lord  (u)  ScM  v.  Scott,   1  Cox, 

Cmper  ana   Lord    Harcouri  366. 

were  against  tbe  Decree,  Lord  (x)  Ibid. 
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«S8tgpa  a  Leasehold  Estate  to  his  Mother,  the  Agree- 
ment of  the  Son  was  set  aside  as  fraudulent  (jc). 

Where  a  Mortgagee  had  accepted  several  Bonds 
for  Interest  due,  and  by  contrivance  with  the  Mort- 
gagor represented,  on  his  treaty  of  Marriage^,,  to  the 
Woman's  Father,  on  his  inquiring  what  was  due,  that 
only  the  principal  Mortgage  Money  was  due,  Bedemp* 
tion  was  allowed,  on  payment  only  of  what  was  so 
represented  to  be  due  (y). 

Other  Frauds  on  Marriage  besides  those  already 
noticed,  are  redressed  in  Equity.  A  Woman,  while 
unmarried,  may  dispose  of  and  convey  her  property 
in  any  manner  she  pleases ;  and  a  Husband  whom 
she  afterwards  marries,  without  any  Settlement  made 
by  him,  or  any  inquiry  concerning  her  fortune,  can- 
not impeach  a  Conveyance  which  she  has  made  of  her 
property  for  her  own  separate  use,  provided  the  Con- 
veyance was  not  attended  with  such  circumstances  at 
prove  the  same  to  be  fraudulent  (z). 

So,  if  a  Feme  Sole,  with  the  privity  of  her  in- 
tended Hu3band,  conveys,  before  Marriage,  a  term 
for  years  in  tiniurt;  for  herself,  it  is  put  of  her  Hus- 
band's power ;  but  if  a  Feme  Sole  secretly ^  on  the  eve 
qfMarriage^  without  the  knowledge  qfher  intended 
Husbandj  convey  her  ftoperty  to  a  mere  Stranger  (d)^ 
or  a  Term  for  years,  in  Trust  for  herself,  this  does  not 
exclude  the  Husband's  right  (&)•      But  though,  if  a 

(x)  LamUe  v.  Hannam^  s  (a)  Lance  v.  Newman^  a  Ch. 

Vera.  465,  499-  Rep.  41 .  BlaucheU  ▼•  Fwffr,  a 

(y)  Prec.  Chan.  1311.  Ves.  ^64. 

iz)  See  Bomes  v.  Strathmore^  ,v  ^         .                •, 

House  of  Lords,  6  Bro.  P.  C  t*)  DoMP«if «  CUwe,  a  Bwcm. 

436.  Toml.  Edit.  S.  C.  a  Bro.  ^9i  8o-  Piti^^jinni,  i  Vern. 

C.  C.  345.  a  Cox,  20.  «**  S.  C.  a  iGh.X:a8.  73. 
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Woman  on  the  eve  of  Marriage  secretly  conveys  her 
Property  without  the  privity  of  the  intended  Husband^ 
it  will  be  considered  as  a  Fraud  (c) ;  yet  where  the 
Deed  had  been  made  in  contemplation  of  a  Marriage 
with  another  Person,  and  with  the  consent  of  that 
person,  it  was  held  to  be  unimpeachable  {d). 

And  where  a  Widow  previous  to  a  second  Mar- 
riage, and  to  the  Treaty  for  the  same,  made  a  suitable 
^ovision  for  the  Issue  by  her  first  Husband,  this 
was  held  to  be  valid  (e) ;  but  a  power  reserved  to 
berself  to  dispose  of  the  remainder  of  a  Term  settled 
on  herself  and  Child,  after  the  decease  of  herself  and 
Child,  was  determined  to  be  void  (J*). 

Bonds,  to  be  paid  if  the  obligor  should  marry  such 
a  Man  (g) ;  or  being  a  Widow,  if  she  should  marry 
again  (h\  have  been  ordered  to  be  delivered  up  to 
be  cancelled,  as  being  contrary  to  the  nature  and 
design  of  Marriage,  which  ought  to  proceed  from 
£*ee  choice,  and  not  from  any  compulsion. 

Awards^  if  fraudulently  obtained,  may  be  set  aside 
in  Equity  (i),  if  the  reference  has  not  been  made  a 
Mule  of  Court  (k\  under  the  Statute  (9  and  10  W.  3, 

(c)  Cotton  V.  King^  3  P.  Wmi.  {g)  Key  t.  BradshatOy  2  Venu 

360.  Potdson  V.  -WeUingtoitt  2  102. 

P.  Wms.  535.  Cflr&<o»  V.  Earl  (^)  Bak<r  v.  White,  s  Vcrn. 

ofDorsety  2  Vera.  17.  215. 

{d)  Strathmore  v.  Bowesy  2  ,^  ^r               ▼,     »      -wt  , 

Bro.C.  G.  345.  Decree  affirmed  {f)Norgaie  v.  Ponder^  Nels. 

in  the  House  ofLords,  3  March  ^:  \7*^™- *57.  Harruv.MU- 

1789.  S.  C.  1  Ves.  jun.  28.  con-  ^"5'  ^  ^ern.  485.  Burton  v. 

tra.  Edmonds  against  Donning'  Knight,  2  Vern.  514,  Tutemon 

ion,  mentioned  in  Carleton  v.  Y'  ^^^^*  3  Atk.  529.  Chicot  v, 

Earlqf  Dorset,  2  Vern.  17.  Lequesne,  2  Ves.  315.  CW 

{€)  Cotton  Y,  King,  ^y.Yfm.  P^^  "P™^^  Winham,  AmbL 

357, 674.  Hunt  v.  Matthews,  i  ?45.  Knox  v.  Sifmnds,  1  Ves. 

Vern.  408.  y^  370- 

(J)  BUthe's  Case,  2  Freem-  (*)   Chicot  t.  Lejuetne^  2 

9^  «•  Ves.  315. 
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c.  15,)  and  also  where  it  has  been  made  a  Rule  of  a 
Court  of  Common  Law,  and  such  Court,  on  a  motioA 
by  one  Party  to  set  aside  the  Award,  and  on  a  motion 
by  the  other  Party  to  commit  for  a  contempt  in  not 
performing  the  Award,  has  been  divided  in  opinion, 
and,  consequently,  no  order  was  made ;  for  in  such 
case  the  Party  would  be  wholly  without  relief,  unless 
a  Court  of  Equity  could  relieve  (/)• 

Awards  made  in  causes  depending  upon  a  sub- 
mission to  Arbitration  in  Court,  have  been  held 
not  to  be  within  the  Statute,  and  that  though  the 
submission  has  been  made  a  Rule  of  Court,  the 
Party  may  file  a  Bill  to  set  aside  the  Award  (m). 
It  is  the  present  practice  of  the  Common  Law 
Courts,  in  all  cases,  upon  a  motion  to  make  the  sub- 
mission to  the  Award  a  Rule  of  Court,  to  make  it 
part  of  the  Rule,  **  that  the  Puties  shall  not  file  any 
Bill  in  Equity  against  the  Arbitrators,  or  against  each 
other."  What  is  the  efiect  of  such  a  Rule,  and  whe- 
ther it  precludes  the  Party  from  applying  to  Equity, 
does  not  appear  to  be  conclusively  determined  in  a  Court 
of  Equity  (n).  These  Rules,  if  binding,  would  operate 
is  an  Injunction  to  restrain  proceedings  in  a  Court 
of  Equity,  and  might  be  denominated  a  Common- 
Law  Injunction.  An  Agreement  in  an  Arbitration 
Bond,  that  Parties  should  not  file  a  Bill  in  Equity, 
would  not,  it  seems,  avail ;  for  Courts  of  Equity  hold 
that  2r  Man  cannot,  by  an  Agreement  to  refer,  de- 
prive himself  of  the  right  to  apply  to  a  Court  of 

(/)  Chicot  ▼.  Lequesne,   3  3G5 ;  and  tee  Gwineii  v.  Ban- 

Ves.  317.  See  also  2  Ves.  181.  nkter^  14  Vcs.  532. 

{m)  Lucas  v.  Wihon^  9  Bur.  (r)  NichoBs  r.  C^fie,  14  Ves. 

701.  Lord  Lonsiale  y.  Litik'  s68,   S70  ;   and    see  Ha$mp'-' 

dalCf  3  Ves.  jun.  453,    Bunb.  shire  ▼.  Youngs  2  Atk.  155^ 


Equity  (o) ;  and  will  the  Rale  of  Court  have  an 
effect  which  the  Agreement  of  the  Parties  could  not 
accomplish?  It  seems  that  in  these  cases,  according 
to  the  opinion  of  Lord  EUenborough,  a  Motion, 
supported  by  Affidavit,  might  be  made  to  the  Court 
of  Common  Law,  for  discharging  so  much  of  the 
Rule  for  making  the  submission  to  the  Award  a  Rule 
of  Court,  (iS  restrained  the  DefendantJromJiUng  a 
BiU  in  Equity  (p) ;  for  the  Bill  in  Equity  which  the 
Rule  of  Court  contemplates  is  a  Bill  filed  to  postpone 
the  payment  of  a  debt,  or  other  purposes  of  vexatious 
delay  (9) ;  sothvA  Lord  Ellenborough  seemed  of  opinion 
with  Lord  Ros^lyn  (r),  that  it  is  not  the  words  of  th^ 
Act,  but  the  terms  of  the  Rule  of  Court,  which  prevents 
the  party  ..ling  a  Bill.  If  indeed  the  Statute  prevented 
the  filing  of  a  Bill,  the  Courts  would  not  have  been 
so  long  and  so  constantly  in  the  habit  of  making  it 
one  of  the  terms  of  the  Rule  of  Court,  that  no  Bill 
in  Equity  should  be  filed.  It  appears  that  if  a  Bill 
be  filed,  and  an  Attachment  is  sought  for  suing  in 
Equity,  the  Court  has  a  discretion,  whether  it  will 
grant  it,  and  will  not  grant  it  if  the  proceedings  in 
Equity  appear  to  the  Court  to  be  proper  (s). 

In  a  late  case  (/),  where  a  Bill  was  filed  to  set 
aside  an  Award,  it  was  holden  that  there  is  no 
Jurisdiction  in  Equity  to  stay  by  Injunction  process 

(0)  NichoUs  V.  ChalM,  14  Yes.  {q)  4  TauBt  355* 

p.a70, and  i^atis said  in  S^rfjrf  ^y^  ^^  LordlAmsddUy.  Lit^ 

\R*gpy.Q  Ves.  815.  Sed  vide  ^^^^^  ^  yes.  jun.  453. 

a  Atk.  396,41-a,  as  to  an  Agree-  , .   o  ^           «    ■ 

mentthatnoBillshould  be  filed  .  (^)  Burton  ^-Peruim,  moi- 

against  the  Arbitrators.  ^^^^^  '^  Lord LontdakN.  LU- 

(p)  Braddick  v.  Thompson,  8  ^'««^»  «  ^es.  jun.  453. 


It,  347 ;  Grinutone  t.  BtU,         {t)  Gwnett  ▼.  Bannister^  14 
4  Taunt,  354.  Ves.  533. 
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of  a  Court  of  Law  upon  an  Award  made  a  Rule  of 
Court ;  and  it  has  been  recently  held,  that  if  an 
Award  is  made  a  Rule  of  Court,  this  Court  can- 
not apt,  the  Jurisdiction  being  transferred  to  the 
Court  in  which  the  submission  was  made  a  Rule ;  but 
if  the  submission  is  not  acted  upon,  no  other  Court 
acquires  Jurisdiction — ^no  process  of  contempt  lies — 
and  it  is  the  same  as  if  no  such  submission  had  been 
made  (u). 

When  the  submission  to  an  Award  is  made  a  Rule 
of  Courti  the  application  to  set  it  aside  must  be  made 
within  the  next  Term  subsequent  to  the  Award; 
and  after  the  expiration  of  the  Term,  and  when  an 
Attachment  is  moved,  for  not  performing  the  Award, 
the  Court  will  permit  a  Party  to  show  that  the  Award 
is  illegal  on  the  face  of  it,  but  no  matter  estrinm 
to  the  Award  can  then  be  urged  to  resist  a  com- 
pliance with  it  (a:).  If  Fraud  in  the  Award  were 
discovered  after  the  expii^tion  of  the  Term,  would-  not 
a  Court  of  Equity  relieve  ? 

When  Parties  of  age,  (for  an  Award  dqes  not  bind 
an  Infant)  (^),  have  submitted  to  make  the  submission 
to  the  Award  a  Rule  of  Court,  (and  it  is  no  part  of 
the  Rule  that  a  Bill  in  Equity  shall  not  be  filed,)  it 
is  a  contempt  of  Court  to  dispute  the  order,  unless 
partiaUiy,  corruption,  or  misbehaviour  in  the  Arbi- 
trators can  be  shown;  and  this  depends  upon  the 
denial  in  the  Answer  of  the  facts  charged,  and  if  that 
is  sufficiently  done,  a  plea  of  the  Award  will  be' suffi- 
cient (^z)  ;  but  still,  if  upon  the  hearing  of  the  Cause 

(tt)  Steffi,  Andrews f  s  Madd.  (^)  i  Ch.  Cas.  279. 

^9:  « •  ji         ^  j^   J     rr         W  Ld;  Redcsdale's  Tn  Pj. 
(x)  Pedky  V.  Goddardy  7  T,         ^  ' 

R.78.  lEast,  977, 11  East,  368.     «^- 
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the  Evidence  should  be  strong  enough  to  convince 
the  Court  that  the  Arbitrators  have  been  guilty  of 
corruption,  partiality,  or  misbehaviour,  jt  will  e£Pec- 
tually  open  the  plea  (a). 

Where  an  Award  is  impeached,  on  the  ground  of 
gross  misconduct  in  the  Arbitrators,  and  they  have 
been  made  Parties  to  the  Suit,  the  Court  has  ordered 

* 

them  to  pay  the  Costs  (b).  And  in  such  Case  a  de- 
murrer would  not,  probably,  be  allowed,  as  it  will  in 
general  where  a  Bill  is  filed  to  have  the  benefit  of  or 
to  impeach  an  Award,  and  the  Arbitrators  are  made 
Parties,  for  the  Plaintiff  can  have  no  Decree  against 
them,  nor  can  he  read  their  Answer  against  the 
other  Defendants  (c). 

Insurances  fraudulently  obtained  may  be  set  aside ; 
as,  where  a  Merchant  had  a  doubtful  Account  of  a 
Ship,  and  insured  his  ship,  without  acquainting  the 
Insurers  what  danger  the  Ship  was  in,  it  was  held  to 
be  a  Fraud,  and  the  Policy  was  ordered  to  be  de- 
livered up,  with  Costs,  but  the  Premium  to  be  paid 
back,  and  allowed  out  of  the  Costs  (d). 

So,  a  Policy  of  Insurance  for  insuring  a  Life, 
gained  by  fraud,  has  been  set  aside  with  Costs,  both 
at  Law  and  in  Equity,  and  the  Premium  received  on 
the  Policy,  directed  to  go  in  part  of  Costs  (e). 

A  Release  J  or  discharge  obtained  by  fraud  or  com- 
pulsion, may  be  set  aside  ;  as  where  a  Scrivener  ran 
liway  with  2,000  /•  which  he  was  intrusted  to  lend 

(a)  Lingood  t.  Crouchery  3  (d)  De  Costa  v.  Scandretf  2 

AtJc.  396,  and  S.  C.  p.506.  P.  Wins.  170. 

(c)  Redesd.  Tr.  PI.  131.  ^"'  ^°* 
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out,  and  after  some  time  writes  to  the  Party  that  if 
he  will  take  500  /•  of  his  money  and  give  him  a  dis- 
charge he  should  have  it,  which  he  did,  not  knowing 
how  to  come  by  his  money  ;  yet  afterwards  the  Cre- 
ditor was  relieved  in  Chancery  for  the  rest,  notwith- 
standing  his  own  release  {d). 

If  a  Verdict  has  been  obtained  by  fraud  a  Court 
of  Equity  will  give  relief  {e). 

So  if  a  Judgment  at  Law  be  obtained  against 
conscience,  a  Court  of  Equity  will  decree  the  Party 
to  acknowledge  satisfaction  on  that  Judgment,  though 
he  has  received  nothing  {f). 

A  Decree  obtained  by  fraud  may  be  set  aside, 
not  by  a  rehearing,  or  appeal  (^),  but  upon  an  original 
Bill  in  the  nature  of  a  Bill  of  Review  (Ji).  It  is  said, 
indee.d»  that  a  Decree^  or  interlocutory  Order,  ob- 
tained by  fraud,  may  be  set  aside  upon  Petition  (i) ; 
but  this  was  probably  meant  to  extend  only  to  th« 
case  of  a  Decree  not  signed  and  enrolled,  and  where 
the  fact  of  Fraud  could  not  be  controverted  (Jc).  An 
Order  in  Lunacy  may  be  set  aside  by  Bill  if  obtained 
by  fraud  (/). 

When  a  Decree  is  sought  to  be  impeached  on  the 
ground  of  Fraud,  the  proper  defence  seems  to  be,  a 

{d)  Dr.  Lake  v.  Deane ;  for  (A)  MtusM  against  Morgan^ 

by  Lord  Egerton,  volenti  nan  3  Bro.  C.  C.  74 ;  and  see  i&A- 

^  injuria^  H  dolo  sit  inductus  mond  t.  Tayleur^  1  P.  Wms. 

ad  cansentiendum.  [Gooding's  734.    Lqyd  v.  Mansett,   3  P. 

Bank.  Law,  sdedit.  19a,  quot.  Wnis.  73.  Bamsley  v.  PaweUj 

2  Christian's  B.  L.  156.]  1  Ves.  iso. 

{e)  Bateman  v.  WUloe^  1  Sch.  w     «»  . .              « 

&Lefr.p.fl05.  ^/*^^*1^??.   "^^    Fartatcue, 

(/)  Bamslev  v.  PtnveU,  1  Aland,  3  P.  Wms.  111. 

Ves.  289.  See  diet.  Mitcheily.  (^x  R^desd.  Tr.  P.  73,  n.  (1) 

Hams,  2  Ves.  jun.  135.  3^^  j^j^ 
(g)    Bradish    against    Gee,  ,,  _  .  . 

AvM.  229.  W  I^*d. 
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Plea  of  the  Decree,  accompanied  by  a  denial  of  the 
Fraud  charged  {pi). 

So,  if  Probate  be  obtained  of  a  Will  procured  by 
fraud,  the  Court  will  oblige  the  Party  so  obtaining 
Probate,  to  consent  to  a  revocation  of  the  same  (n). 

The  Purchase  of  an  Estate  in  the  West  Indies  by 

a  Creditor  under  his  own  Execution,  and  which,  under 
the  circumstances,  appeared  to  be  a  sham  Sale,  and 
without  competition,  and  contrived  with  a  view  to  get 
the  Estate  at  an  under-value,  has  been  set  a^de  (0) ; 
but  unless  Fraud  is  proved,  a  Judicial  Sale,  had  under 
the  Process  and  Judgment  of  a  Court  having  a  com* 
petent  Jurisdiction,  cannot  be  set  aside  Q9). 

So  if  Dower  be  fraudulently  or  partially  assigned 
by  the  Sheriff,  a  Court  of  Equity  will  give  relief  (y). 

Deeds  procured  from  a  drunken  Man,  will  not, 
according  to  some  decisions,  be  relieved  against.  Lord 
Coke  observes  in  regard  to  inebriation,  *^  Although  he 
who  is  drunk,  is  for  the  time,  non  compos  mentis^  yet 
ids  drunkenness  does  not  extenuate  his  act  or  offence, 
nor  turn  to  his  avail ;  but  it  is  a  great  offence  in  itself, 
and  therefore  aggravates  his  offence,  and  doth  not 
derogate  from  the  act  which  he  did  during  that  time ; 
and  that  as  well  in  cases  touching  his  life,  his  lands, 
his  goods,  or  any  other  thing  that  concerns  him  (r).** 
And  it  was  the  doctrine  of  Sir  J.  JekyU  (^),  that  the 

(m)  Uedesd.  Tr.  PI.  237,  and  Ves.  277.   and  see  White  v. 

cases  there  cited.  Hall,  12  Ves.  324. 

(r)  Bamsley  and  Pamdl,   1  (/>)   White  v.  HaU^  12  Ves. 

Ves.  2gib ;   but  see  2  Vera.  8,  321. 

76.  a  Ch.  Cas.  178.  1  P.  Wms.  (y)  Hoby  ¥•  Hohyy  i  Vera. 

389.  2  P.  Wms.  286.  1  Ves.  218.   S.   C.  2   Ch.  Cas.  160 

JUB.  411.  Sneyd  v.  ^neyd,  1  Atk.  442. 

(0)  Lord  Cranstawn  ▼.  John-  (r)  4  Co.  125. 

j/oa,  3  Ves.  170;  and  S.  C.  5  («)  Johnson  v.  Medlicott,  3 
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having  been  in  drink  is  not  any  reason  to  relieve  a 
Man  against  any  deed  or  agreement  gained  from 
hiin,  when  in  those  circumstances,  unless  the  Party 
was  drawn  into  drink  through  the  management  or 
contrivance  of  him  who  gained  the  Deed.  So,  too, 
the  opinion  of  Lord  Hardmcke  on  this  subject  ap- 
pears to  have  been,  that  the  drui^tenness  of  one  of 
the  parties  was  not  sufficient  to  set  aside  an  Agree^ 
menty  uiiless  some  unfair  advantage  was  taken ;  and 
therefoi^  in  the  case  before  him,  the  agreement  being 
to  settle  dispiites  in  a  family,  and  reteonable,  and  no 
unfair  advantage  appearing  to  have  been  tak^,  be 
refused  to  set  it  aside,  though  the  party  doniphiiiiHig 
of  it  was  drunk  when  he  executed  it  (i). 

Decisions,  by  such  Lawyers,  are  as  a  Law  to  suc- 
ceeding Judges,  though  the  reasons  for  them  may 
not  be  satisfactory.  It  may,  however,  be  observed, 
that  by  the  Scotch  Law,  Persons  in  a  state  of  absdute 
drunkenness^  and  consequently  deprived  of  the  exer- 
cise of  reason,  cannot  oblige  themselves ;  but  a  lesser 
degree  of  drunkenness,  which  only  darkens  reason, 
has  not  the  effect  of  annulling  a  contract  (u).  The 
distinction,  thus  taken,  seems  reasonable  ;  for  it 
never  can  be  said  that  a  Person  absolutely  drunks  to 
use  the  Scotish  term,  has  that  freedom  of  mind  gene- 
rally esteemed  necessary  to  a  deliberate  consent  to  a 
contract ;  the  reasoning  faculty  is  for  a  time  deposed. 
At  Law  it  has  been  held  that  upon  non  est  factum 
the  Defendant  may  give  in  evidence  that  they  made 

P.  Wmg.  p.  130.  n.  a.  and  see  servedy   "  it  is  a  Tcry  stromr 

Cook  V.  Clayuorth,   18    Ves.  case."  Stockley  v.  SMdey^  18 

13-  Ves.  30,  31. 

(f)  Cory  and  Cory,  1  Ves.  p. 

19  ;  but  Lord  Eldfon  hns  ob-  («)  Ersk.  Inst.  p.  447. 
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him  sign  the  Bond  when  he  was  so  drunk  that  he  did 
not  know  what  he  did  (oc)*  So,  a  Will  made  by  a 
drunken  Man  is  invalid  (^).  And  will  a  Court  of 
Equity  be  less  indulgent  to  human  frailty  ?  It  seems 
to  be  a  Fraud  to  make  a  contract  with  a  Man  who  is 
so  drunk  as  to  be  incapable  of  deliberation ;  and  if  so, 
the  contracts  of  such  Persons  would,  one  might  thinks 
be  relievable  in  Equity.  Cases  of  glaring  injuMice 
may  easily  be  imagined  (jc). 

Heineccms  (a),  Pt^Bf^ndorff(b\  and  Pothier  (c), 
all  agree  in  considering  contracts,  under  such  circum- 
stances as  invalid ;  and  the  admirable  Author  of  the 
Treatise  of  Equity  thus  expresses  himself:  **  Although 
drunkennesa  is  a  kind  of  insanity  for  the  time,  yet  as 
it  is  of  its  own  procuring  it  shall  not  turn  to  his  avail, 
either  to  derogate  from  his  act,  or  to  lessen  his  punish- 
ment ;  but  it  is  a  great  offence  in  itself,  and  this  holds 
as  well  to  his  life,  his  lands,  his  goods,  or  any  thing 
concerning  him.  However,  Equity,  as  it  seems,  will 
relieve  in  this  case,  especially  if  it  were  caused  by  the 
fraud  or  contrivance  of  the  other  Party,  and  he  is  so 
excessively  drunk  that  he  is  utterly  deprived  of  the 
use  of  reason  or  understanding;  for  it  can  by  no 
means  be  a  serious  and  deliberate  consent''  (^0  :  and 
in  a  recent  Case  (e)  where  the  Plaintiff  did  not  con- 
tribute to  make  the  Defendant  drunk,  but  entered  into 

(x)  CoU  y.  Robhins,  BmU.  N.  (c)  Traite  des  Obligations, 

P.  172.  S.  C.  referred  to  in  MS.  R  1  Cli.  1 .  s.  1 .  art.  4. 

in^i  Selw,  Abridgment,  493-  (rf)  1  vol.  Treatise  of  Equity, 

"•'•  edited  by  Fonbl.  p.  67.    See 

(y)  1  Cox.  6,  33.  also  on  this  subject  Cragg  v. 

(«)  See  pn  this  subject,  post  Holme,  18  Ves.  14. 

(a)  B.  1  Ch.  14.  s.  393.  W  Smers  v.  EiggonSj  Rolls, 

(J)B.lCh.4,t.8.  Md  Feb.  1814. 
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aa  Agreement  with  him  when  drank,  and  a  Bill  was 
filed  for  a  specific  performance,  it  was  dismissed  with 
Costs* 

Conveyances  in  fraud  qf  the  Lcm  are  relieved 
against ;  for  as  the  Court  acts  to  protect  Individuals 
in  cases  of  Fraud,  so  it  will  act  to  prevent  a  Fraud 
upon  the  Law  itself. 

A  Devisee  is  bound  to  answer  a  charge  by  the  Heir 
that  the  Devise  was  upon  a  secret  Trust,  or  under- 
taking for  a  charitable  purpose,  contrary  to  the  Sta- 
tute of  Mortmain  (/*)• 

It  is  not,  however,  considered  as  a  Fraud  on  ths 
Law  to  take  put  a  Commission  for  the  purpose  of  de- 
feating an  Execution  (g-),  or  after  a  Judgment  obtained, 
and  before  Execution,  to  convey^ull  the  Party's  effects 
by  way  of  Mortgage  (A).  Even  after  ^Jieri  facias  the 
Debtor  may  assign  a  Legacy  bona  Jide  for  a  valuable 
oonsiderasion  and  without  notice,  and  the  Assignment 
will  be  good  against  the  Creditor  (i). 

A  Bond  given  for  Silks  purchased  to  sell  again  to 
raise  Money,  has  been  ordered  to  be  delivered  up 
upon  payment  of  the  Sum  really  raised,  this  being  a 
method,  under  the  mask  of  trading  to  lend  Money 
at  an  extraordinary  rate  of  Interest  {k).  So,  a  bene- 
ficial Lease  granted  at  the  same  time  with  a  loan  of 
Money  by  Lessee  to  Lessor,  has  been  set  aside,  as 

(/)  9  Geo.  a.  c.  36.  Strick-         (g)  Ex  parte  Edmonson,  7 
landv.  Aldridge,  9  Ves.  516.      Vei,  303. 

S.    C.    MS-    M^^one   Y.  (h)  King  y.  Marissal,  3  ^tk. 

Browne,  6  Ves.  53.  S.  C.  MS.  iq^/       ^ 

and  see  on  this  subject,  Adling-  ,  .\, ,    „     ,,           ,     *  • 

torn  and  Cann,  3  Atk.  141,  and  it)Edgdlv.  Haytoood,  3  Atk. 

Bpsan  V.  Siathan^  1  Cox,  16.      357- 

and  8.  C.  Bdeq's  Rep,  1  toI.         (Jc)  5arJtw^  against  Vauom^ 

509-  war,  1  Bro.  C.  C.  149, 


fRAUD.  3OJ 

igmng  to  the  lender  a  Profit  on  the  Money  lent  be- 
yond legal  Interest  (/).  In  a  subsequent  Case  (m)  the 
Court  said  it  would  not  extend  the  doctrine  of  Lease 
and  Loan  farther  than  it  had  already  been  carried  ; 
«nd  held  that  a  Lease  at  a  fair  Rent,  Lessee  paying 
two  Years  Rent  in  advance,  secured  by  Lessor's  Bond, 
and  an  Insurance  on  his  Life,  was  not  impeachable. 

There  has  long  been  a  struggle  in  Courts  of  Equity, 
with  persons  who  have  made  it  their  endeavour  to  find 
out  schemes  to  get  exorbitant  Interest,  and  evade 
the  Statutes  of  Usury  ;  and  the  Court,  it  seems, 
hath  never  laid  down  any  general  rule  beyond  which 
it  will  not  go,  lest  other  means  of  avoiding  the  Equity 
of  the  Court  should  be  found  out :  they  therefore 
always  determine  upon  the  particular  circumstances 
of  each  case  ;  and  wherever  they  have  found  the  least 
tincture  of  fraud  in  any  of  these  oppressive  bargains, 
relief  hath  always  been  given  (n)  ;  but  whenever  it  is 
necessary  to  have  the  assistance  of  a  Court  of  Equity 
to  set  aside  an  usurious  Contract,  it  must  be  upon  the 
terms  of  paying  what  is  fairly  due  with  legal  Inte- 
rest (0). 

Before  the  Statute,  37  Henry  8,  c.  9,  all  Interest 
on  Money  lent  was  prohibited  by  the  Canon  Law,  as 
it  is  now  in  the  Roman  Catholic  countries.  This 
gave  rise  to  many  shifts  and  devices  to  evade  the  law. 
One  which  was  then  most  common  was  provided 


(/)  Braame  ▼.  OdeOf  l  Sch,  (m)  Obrien  v.  Griersony  2  Ball 

&,Lefr.  115 ;  and  soe  Drew  v.  &  Bea.  332. 

P&toerp  ibid.  p.  iSs.Afo/byv.  (n)   Lavoley  v.  Hooper^    3 

Iroin^    ibid.    310.  Guhbins  v.  Atk.  379. 

Creed,   a  Sch.  &  Lefr.  1118.  (0)  Scott  v.  Nesbit,  s  Cox, 

mdeeeLed^eyy.  O'Dcnnd^  ib,  183 ;  and  iS.  C.  9  Bro.  C.  C; 

466,  &c.  641. 

VOE,  r.  X 
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against  by  that  Statute,  but  the  prohibition  being  con- 
fined to  that  particular  sort  of  tran8ad;ion,  Usurers 
were  thereby  put  upon  other  contrivances  j  ahd  ex- 
perience taught  the  Legislature  in  more  modem  SV/l- 
totes  (o),  not  to  particulariifce  ^ecific  modes  of  Usury, 
because  that  ^nly  led  to  evasion,  but  to  enact,  gene- 
rally, that  no  shift  shouM  enable  ft  man  to  take  more 
than  the  legal  Interest  iJ^Km  a  Loan.  Therefore  the 
only  question  in  all  these  cases,  is,  what  is  the  real 
substance  of  the  transaction,  not  what  is  the  cdioor 
and  fortn  (p). 

A  Bill  may  be  filed  to  have  a  fiond  delivef ed  up, 
ahd  the  Principal  being  discharged,  to  have  repaid 
what  has  been  paid  over  and  above  legal  Interest  (;). 

« 

It  might  be  diflferent  if  the  Seciurities  had  beeli 
delivered  up  (r). 

In  the  case  of  Money  lost  at  Gaming,  and  paidf 
the  Court,  it  seems,  would  not  grant  relief,  the 
Plaintiff  in  Equity  heing  particeps  criminis  (s). 

Other  instances  where  the  Court  has  interfered 
to  prevent  acts  in  fraud  of  the  Law  may  be  men- 
tioned  ;  as,  where  A.  granted  an  Annuity  of  300L  a 
year  to  quatify  his  Son  to  sit  for  a  Borough,  and  after 
his  Son  was  chosen  he  tore  off  the  Seal ;  but  the 
Grant  was  established,  it  being  an  impo^tittn 
on  the  Public  (/).  So,  where  a  Father  sought  by 
Bill  a  Re-Conveyance  from  bis  Son  of  an  Estate 
given  to  him  as  a  qualification  to  enable  him  to  sit  in 

(0)  See   the  last  Stat,   is         {q)  BosuHquH    and    JDoxA- 
Aane,  St.  2,  c  16.  utood^  For.  37.  &  C.  MS. 

{p')lM9e  V.  WaUer,  Dougl.         (^)lbid.^** 
'4«-  (/)  Anon.  MS. 


Parluument,  the  purpose  being  answered ;  the  Bill  was 
diamissed  with  Costs  (u).  K  the  Party  found  his 
mistake,  and  repented  of  it  before  he  had  carried  his 
intention  into  execution,  and  the  Person  did  not  go 
into  Parliament,  the  determination  would  be  dif- 
ferent (jp).  So  if  a  Father,  a  citizen,  makes  a  volun- 
tary Ccmveyance  to  a  Child,  to  enaUe  himself  to  swear 
he  is  not  worth  the  Sum  of  15,000/.  so  as  to  avoid 
being  chosen  Sheriff,  the  Child  would  be  entitled  to 
the  Estate  (y).  But  it  seems  a  Conveyance  of  an 
Estate  to  qualify  as  a  Game  Keeper,  can  be  recovered 
back  (j2^);  there  were,  however,  circumstances  engross 
fraud  in  this  case. 

Conveyances  made  of  Estates  in  Trust,  in  order  to 
acreen  them  from  forfeitures  for  Treason  or  Felony 
have  been  set  aside  as  against  the  Crown  (a),  though 
good  88  against  the  Party  (b). 

So  if  an  Estate  in  Fee,  or  in  Tail,  be  given  to  A. 
but  in  case  he  commits  Treason  within  such  a  term 
of  Years,  is  limited  over,  this  is  a  void  clause,  and 
will  not  prevent  a  forfeiture  (c). 

Frauds  on  Covenants  are  relieved  against. 

If,  for  instance,  a  Father  covenant  on  his  Daugh- 


(tt)  See  what  Lord  Eldoxi 
says,  in  Curtis  and  Pem/y  6 
Ves.  747;  and  Lord  Hardwicke 
in  Birch  gainst  Blagrave^ 
Ambl.  ^6$,  6.  I  have  heard 
the  late  Lord  Kenyon  approve 
of  this  doctrine. 

(c)  Birch  against  Blagrave, 
Ambl.  266.  PUztamone  v.  StC" 
pky  Coop.  250. 

{y)  Birch  against  Blagrave, 
Ambl.  265,  6. 

(«)  See  Bridgman  v.  Green, 
3  Ves,  637. 


(a)  Young  if.  Peachy ^  s  Atk« 
258.  The  case  of  Fletcher 
V.  Robinson^  Prec  Ch.  250, 
contra,  was^over-ruledin  Chap^ 
lin  V,  Chaplin^  3  P.  Wms.  233, 

(b)  Duke  of  Bedford  v.  Coke, 
2  Yes.  117;  and  see  on  this 
subject  Cottington  v.  Fletcher, 
2  Atk.  155,  and  the  observar 
tions  of  Lord  Eldon  on  that 
case,  in  Muckleston  v«  Browne, 
6  Ves.  68. 

(c)  Carte  v.  Carte,  3  Atk. 
180.  6.  C.  Ambl.  32. 
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ter's  Marriage  to  leave  her  at  his  death  a  full  aild 
equal  share  of  his  Personal  Estate  with  his  Son,  and 
afterwards  transfers  his  Personal  Estate  in  the  Funds 
into  his  Son's  name,  who  yerbally  promised  to  pay  the 
Father  the  Dividends  for  his  life,  this  will  be  set 
aside  as  a  Fraud  on  the  Ckyvenant  (d).  Covenants  of 
this  nature  are  by  no  means  censurable.  They  do 
not  confine  or  restrict  the  Father's  powers.  He  may 
alter  the  nature  of  his  property  from  personal  to  real ; 
or  he  may  give  scope  to  projects,  or  indulge  in  a  free 
and  unlimited  expense ;  but  he  is  not  allowed  to 
entertain  n^ore  partial  inclinations  and  dispositions 
towards  on^  Child  before  another.  If  his  partiality 
to  one  Child  is  greater  than  to  another,  and  he  deter- 
mines to  make  a  difference  in  favour  of  such  Child, 
he  must  do  it  directly,  absolutely,  and  by  an  unqua- 
lified gift,  surrendering  all  his  own  Right  and  Inte- 
rest. He  must  give  out  and  out.  He  must  not 
exercise  his  power  by  an  act  which  is  to  take  effect, 
not  against  his  own  Interest,  but  only  at  a  time  when 
his  own  Interest  will  cease  (e). 

If  a  Husband,  on  a  separation  from  his  Wife,  co- 
venants to  leave  her  such  a  portion  of  the  Personal 
Estate  as  she  would  be  entitled  to  under  the  statute 
of  Distributions,  if  he  had  died  intestate,  the  Hus- 
band, it  seems,  might  spend  all  his  substance,  but 
could  not  reserve  to  himself  any  part  for  his  own 
benefit,  nor  lay  it  out  in  Land  (/) ;  but  if  under 

(J)  Janes  v.  Martin^  6  Bro.         {e)  Jones  and  Martin^   in 

^P.  C.  437;  and  8ch  toI.  p.  34a,  House  of  LorcU,  5  Ve«.  «68, 

reversing  a  decree  in  £xche-  in    note;   see  ako    Fortescuit 

Suer,  3  Anstr.  88s.     See  a  v.  HojifiaA,  i9yes.67. 
Tote  of  the  Chancellor's  Argu-         ,  ^,  „       ^     .      .,  .   ^   • 
ment  in  tlus  case,  in  the  House         ^  ^)  ^^  ^^**  m  said  in  Coc*- 

of  Lords,  5  Ves.  266,  n.  a.  ^^^  ^"  Groha^  »9  Ves.  ^. 


FRAUD.  309 

such  circumstances  the  covenant  be,  that  the  Wife 
surviving  shall  be  entitled  to  her  Dower,  and  Thirds 
of  all  the  Real  and  Personal  Estate  whereof  the  Hus- 
band shall  die  seised  or  possessed,  it  has  been  held 
this  leaves  the  Wife  in  the  same  situation  as  if  not 
living  separate  with  regard  to  Dower  and  Thirds,  and 
does  not  interfere  with  the  Husband's  power  of  testa- 
mentary disposition  (^). 

U  undue  influence  be  used  to  obtain  a  Deed,  a 
Court  of  Equity  will  set  it  aside  ;  as  if  a  Parent 
abusing  the  authority  over  his  Child,  obtains  from  it 
a  Conveyance  (A). 

An  Act  done  from  the  fear  of  displeasing  a  Father 
or  Mother  is  not  that  sort  of  fear  which  vitiates  a 
Contract ;  but  if  a  Person  having  another  under  his 
authority  employs  ill  treatment,  or  menaces,  to  pro- 
cure a  Contract,  the  same  would  be  void ;  but  Lord 
HardwicJce  was  of  opinion,  that  if  a  Son,  Tenant  in 
Tail,  and  a  Father  Tenant  for  Life,  agree  on  some- 
thing for  the  benefit  of  the  younger  Children^  and 
afterwards  the  Son  complains  of  paternal  authority 
being  exerted,  though  there  wight  be  something  qf 
that  sortf  yet  if  the  Agreement  be  reasonable  the 
Court  will  not  set  it  aside  (0* 


{g)  Cochran  t.  Johnson,  19 
Ves.63. 

(h)  See  IversY.  IverSy  Dom. 
Proc.  1734,  5.  Scropey.  Offley^ 
Dom.  Proc.  24th  Mdj  1735, 
noticed  in  Grounds  and  Rudi- 
nents  of  Law  and  Equity,  p. 
19 ;  and  see  Green  ▼.  Green^ 
35  January  1710*  Dom.  Proc. 
noticed  in  Lord  Harcourt's 
Tables  as  foUows;  ''  BiU 
brought  by  a  Son  to  set  aside 


an  agreement  with  his  Father 
for  releasing  his  Inheritance 
(being  a  Trust  Estate  in  Tail) 
for  an  Annuity,  because  he 
was  under  the  awe  of  his  Fa- 
ther, dismissed,  there  being 
no  fraud  proved,  and  the  Son 
having  been  extravagant;  but 
without  prejudice  to  his  Heira." 
(f)  Cory  V.  Cory^  i  Vez.  19 ; 
and  see  Kinchant  against  Kin" 
dkantf  1  Bro.  C  C.  369 ;  see 

X  3 
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In  some  of  the  Cases  it  is  said  that  transactions  of 
this  sort  between  Parent  an^  Child  wiU  be  looked  at 
with  jealousy,  and  so  that  the  Father  shall  not  take  an 
improper  advantage  of  his  Authority  (Ar) ;  but  the 
complaint  must  always  be  made  in  time,  and  not  after 
the  Father  is  dead,  and  the  Son  has  entered  into  an 
act  by  his  Marriage,  under  which  immediately  the 
moment  it  is  celebrated,  persons  unborn  acquire  a 
right  (*/)•  As  where  a  Son,  Tenant  in  Tail  in  Re- 
mainder, when  just  of  Age,  joined  his  Father^  who 
was  Tenant  for  life,  in  a  Recoyery,  for  the  purpose 
of  raising  3,000/.  for  the  Father,  and  re-settling  the 
Estate,  the  Son  taking  back  only  an  Estate  for  JJfe, 
with  Remainder  to  his  first  and  other  Sons,.  &c  it  was 
held,  that  whatever  Equity  he  might  have  had  against 
that  Settlement  was  lost  by  his  Marriage  and  acquies- 
cence, till  after  the  death  of  his  Father  (m). 

If  a  Son,  in  plentiful  circumstances,  gives  his 
Father  a  Bond  to  pay  him  an  Annuity  for  his  Life, 
and  it  is  done  freely  and  without  coercion,  it  is  good 
(n) ;  but  if  a  Father  who  is  Tenant  for  Life  draws 
in  a  Son  who  is  Tenant  in  Tail  to  join  in  a  Convey- 
ance which  will  destroy  his  Remainder,  the  Court 
upon  very  slender  evidence  will  relieve  the  Son  (0). 

Where  a  Father  had  advanced  a  Child  in  his 
InfSmcy,  and  upon  his  coming  of  Age  took  a  Bond 

also  on  this  subject  Pothier,  (I)  Bofeoer  v.  Carter^  5  Ves. 

Tom.  1.17;  and  Domat's  Civ.  877 ;  and  see  1  Vest,  401.  Cedt- 

L.  ist  vol.  243.  Broom  v.  Car-  ing  v.  Pratt. 

ter,  5  Ves.  576,    and   Howes  (m)  Browne y.  Carter, sYes. 

V.  IVyatt,  a  Cox  263,  and  S.C.  862. 

3  Bro.  C.  C.  156.    Wycherley  (n)  Blaekb&m  v.  Edgle^f  1  P. 

V.  Wycherleyy  2  Eden,  180.  Wms.  607. 

(*)  Young  V.  Peadiy,  2  AA.  (o)  Herwt  v.  HeroHj  a  Atk. 

254.  161. 
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froqi  hiiQ  to  a  greater  amount  than  the  sum^  advanced, 
th^  Bpipd  was  held  to  be  obtained  by  parental  in- 
^uencei  and  it  was  not  allowed  to  stand  as  a  security, 
even  for  the  sums  advanced,  but  was  set  aside  alto- 
gether ip). 

If  ^  Warrant  of  Attorney  (j),  or  a  Compromise, 
be  obtained  from,  a  Man  in  Gaol,  it  will  not,  it  seems, 
be  goodf  unless  he  has  proper  advice  and  assistance 
(r),  the  presence  of  Counsel  for  instance  (5). 

Frauds  on  Powers  are  often  the  subject  of  Relief 
'm  Equity. 

A  Party,  for  instance,  will  not  be  allowed  to  exe- 
cute a  Power  for  his  own  benefit,  which  was  intended 
for  the  benefit  of  others ;  as  where  a  person  having  a 
Power  of  Appointment  amongst  Children,  and  thinlc- 
ing  one  pf  his  Children  was  in  a  consumption,  ap- 
pointed in  favour  of  that  Child,  with  a  view,  as  the 
Couft  supposed,  to  take  the  chance  of  getting  the 
Money  as  Administrator  of  the  Child,  the  Appoint- 
ment was  set  aside  (0*  So,  when  a  Parent  having 
a  Power  to  appoint  the  Estate  to  any  of  his  Children 
exclusively  of  the  others,  appoints  to  one,  upon  a 
bai|[ain  made  before-hand  with  that  Child,  that  he 
shall  pay  a  consideration  for  it,  a  Court  of  Equity 
will  relieve  against  the  Appointment ;  and  the  same 
relief  will  be  administered  against  a  Purchaser  tpith 
notice  of  the  Fraud  (u),  or  without  notice  of  th^ 

(o)  Carpenter  v.  Heriot^  {t)  See  what  is  said  in  Mac 
1  Ucuen,  33S.  Qtff^  v.  Farguhar,   1 1  Ves. 

(9)  Roy  y- Duke  of  Beaufort  f     479. 

^  (r)  'iPti'on  V.  Hinton,  2  Vcs.         <«)  ^""^^  *>"  ^^^f ^"'  S^O' 
yn  ^3^  and  doctrine  adopted  m  Fah 

(s)  itoify.  J)uU  qfPeanfirt,  "^  ^-  Wkeder,  a  BaU  &  Bea. 
3  Atk.  193.  SO* 

X  4 
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Fraud,  if  the  Purchaser  has  not  the  legal  Estate  (x)^ 
But  the  Court  mU  not  act  against  a  Title  under  a 
Power  upon  a  mere  suspicion  that  the  Power  had 
been  fraudulently  exercised  (i/) :  as  where  there  was 
a  Purchase  under  the  Execution  of  a  Power  of  Ap- 
pointment by  a  Father,  subject  to  Estates  for  Life  in 
him  and  his  Wife,  in  favour  of  their  Son }  all  three 
joining  and  receiving  the  Money,  •  the   fair  value, 
which  is  presumed  to  be  received  according  to  their 
Interests  in  the  Estate,  and  the  Purchaser  not  bound 
to  see  to  the  application,  and  the  transaction  appearing 
fair  both  upon  the  Instrument  and  the  abstract,  it  was 
held  that  the  Purchaser  could  not  object  to  the  Title 
on   the  ground  of  a  fraudulent  execution  of  the 
Power  (z). 

A  Child  giving  a  consideration  for  an  Appointment 
in  its  favour  is  a  fraud  in  the  Appointer  and  the 
Appointee,  both  on  the  other  objects  of  the  Power, 
who  might  not  have  been  excluded  but  for  such 
Agreements,  wid  also  upon  those  who  are  entitled  in 
default  of  Appointment ;  for  non  constat,  the  Father 
would  have  appointed  at  all  if  there  had  been  no  such 
Agreement ;  nor  can  a  purchaser  for  a  valuable  con- 
sideration, without  notice,  under  the  appointment, 
maintain  his  purchase  against  the  person  entitled 
under  the  settlement  in  default  of  Appointment^  who 
has  the  legal  Estate  in  the  Fund,  the  subject  of  die 
Appointment  (a). 
Where  a  Party  interested  in  the  non-execution  of 

(«)  Daubeny   v.    CodAum^        (x)  Ibid,  ii  Yes.  467. 
1  Meriv.  633. 

{y)  See  what  is  said  mMac      -  («)    Sec  Dauieny  v.  Cock^ 
Qneen  v.  FaryuAcr,  u  Ves.     ^^* »  Mtm.  fa6. 
167. 
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a  Power  prevents  a  strict  compliance  with  the  cir- 
cumstance required  in  the  execution  of  the  Power, 
there,  if  the  person  who  has  the  power  does  any  act 
that  plainly  evinces  his  intention  to  execute  it,  such 
act  will  in  Equity  be  deemtd  a  good  execution  of  it 
(6).  As  where  the  Remainder-man  gets  the  Deed 
containing  the  Power  into  his  possession,  and  will  not 
allow  the  Tenant  for  Life  to  see  it,  the  Tenant  for 
Life  may  execute  Conveyances ;  and  though  he  does 
not  pursue  the  terms  of  the  Power,  yet  Equity  will 
relieve,  even  in  favour  of  a  volunteer ;  the  Remainder- 
man not  being  allowed  to  take  advantage  of  his  own 
wrong  (c). 

So  if  a  Wife  having  a  Power  is  desirous  of  execut- 
ing it,  but  is  prevented  by  her  Husband,  Equity  will 
relieve  (d). 

Though  there  be  a  Power  in  a  Settlement  to  raise 
a  portion  for  a  younger  Child,  at  such  time  as  the 
Parent  should  direct^  the  Parent  cannot  direct  it  to 
be  raised  at  an  early  age,  fourteen  for  instance  ;  for 
this  is  against  the  nature  of  the  Power.  Such  a 
Power  only  enables  the  Parent  to  raise  it  in  his  own 
Life,  if  it  should  be  necessary.  It  would  be  proper 
so  to  do  upon  the  Daughter's  Marriage^  or  for  se- 
veral other  porposes  (e). 

The  Cases  relative  to  illusory  Appointments  un- 
der Powers  have  created  much  difficulty  in  the  minds 
of  Judges,  and  great  contrariety  of  opinion.      At 


(i)  Sugden  on  Powers,  302.  {d)  Sugden  on  Powers,  301. 

Cruise's  Digest,  4th  voL  376,  Pigoi  v.  Penrke^  ,Com.  240. 

3d  edit.  3  Cha.  Cas-  67.  Prec.  Ch.  471,  there  cited. 

(c)  Cruise's  Disest,  4th  toI.  (e)  LordHinchinbrokeagpinst 

976,  2d  edit  Gilo.  Chan.  306.  Seymour^  1  Bro.  C.  C.  395. 
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Law»  if  scone  share^  hmeoer  small^  be  aUottedy  the 
A{^i)Qtinent  is  effectual  (J')  ^  but  in  Equity  the  doc- 
trine is  very  different.  There  an  illusory  Appoint- 
ment is  considered  as  a  Fraud  (g) ;  and  it  is  there  held, 
that  if  a  Person  has  a  Power  of  Appointment  among 
Children,  or  other  objects^  i^  such  shares,  manner, 
and  form,  and  at  such  times  as  he  thinks  fit,*  he  must 
make  a  fair,  substantial,  reasonable,  and  not  an  illu- 
sory Appointment ;  and  of  this  the  Court  mlU  on  (z 
Bill  filed  for  that  purpose  ^  form  its  Judgment  (h)* 
This  doctrine,  reluctantly  adhered  to  in  conformity 
to  Precedents,  seems  to  have  overturned  the  principle 
laid  down  in  several  other  cases  (i),  where  the  Court, 
from  the  difficulty  of  determining  what  is  an  illusory 
Appointment,  has.  surrendered  all  discretionary  autho- 
rity on  the  subject,  and  has  said,  in  determining  what 
is  illusory,  that  it  will  go  as  far  as  it  is  bound  by 
Authority,  but  no  farther ;  or  in  other  words,  that 
where  the  sum  appointed  in  any  case  is  not  so  small 
in  proportion  to  the  whole  sum  to  be  appointed,  as  in 
former  cases  where  the  proportion  given  has  been 
held  to  be  illusory,  the  Appointment  is  valid. 

A  Person  having  a  Power  of  Appointment  aipongst 
Children,  the  terms  of  the  Power  oompeUing  him  to 
give  something  to  each  Child,  is  a  Trustee,  and  must 
execute  the  Trust  reposed  in  him,  pursuant  to  the 

(J^  Vandtrzee  v.  Aclom^  4  79,  &c.     Colman  v.  Sa^wrt 

Vm. 785.  1  Vex.  ail; and  ^ee Pkiec.  Cb. 

(g)  Boyle-w,  Bishop  of  Peter^  256,  and  Cracker  v.  Parrotij 

borough,  1  Ves.jun.  310.  1  Chan.  Gas.  3 a8. 

(h)  Bax  V.    mUbrtady    16  ,^  „  ,  ^         „     , 

Veg.  33.  S.  C.  MS;  and  see  par-         (0  ^^^cher  v.  Butcher,  o  Vcs. 

ticularly  Kanderzee  v.  AOom,  383-    Moccata  v,  Lous^da,  i« 

4  Ves.  784, 5.  Btftdw  V.  But-  Ves.  1 23,  and  D^te  v.  Sy/»«- 

cher,  pn  appeal,  i  Y^.  &  Bea-  ^^>  **^  ^^®- 
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intent  of  the  Trust ;  he  cannot  execnte  it  so  as  to 
leave  one  of  the  children  without  proviuon,  for  that 
would  be  contrary  to  the  intent  of  the  Trust.  It  has 
been  generally  said,  that  such  a  Power  is  intrusted  to 
a  Parent  because  he  is  likely  to  know  best  the  wants 
of  his  Family  ^  as  circumstances  may  arise  which  could 
not  be  foreseen  when  the  Power  was  given^  and  to 
apportion  the  provision  made  for  his  children  accord- 
ingly ;  and  if  he  properly  executes  his  discretionary 
Power  according  to  existing  circumstances,  mere  ine- 
quality, however  gross,  will  not  vitiate  the  Appoint- 
ment: But  when  he  acts  from  mere  caprice,  or  mis- 
take, and  places  one  of  the  Children  in  such  a  situation 
thi^b  the  provision  intended  for  him  amounts  to  no- 
thing, the  reasoning  fails  on  which  so  gross  an 
inequality  which  renders  the  Appointment  in  his 
power  merely  illusory  might  have  been  supported, 
and  the  Appointment  must  be  deemed  bad  (k). 

If  an  Appointment  be  determined  to  be  illusory, 
and  therefore  proper  to  be  rectified,  the  Court,  it  has 
been  holden,  cannot  do  otherwise  than  by  decreeing 
an  equal  distribution  (/),  and  giving  the  property  as 
in  default  of  execution  of  the  Power  (m). 

Where,  upon  the  face  of  the  A^K>intment,  a  suffi- 
cient reason  has  appeared  why  a  nominal  Sum  is 
given,  it  has  been  held  to  be  eflPective  (ri) ;  and  Lord 
Atvanley  was  of  opinion,  that  as  between  Parent  and 

(Jc)Lysaug1Uv.Roy9ey  ^&c\i.         (n)  Bristotve  and    fVard^  2 

&  Lefr.  154.  Ves.  336.    Long  and  Long^ 

(J)  Gibson  and    Kinvetiy    l  5  Ves.  448;    and  8ee  Kemp 

Vern.  67,  last  edition ;  and  see  v.  Kemp,  5  Ves.  859.    Boyte 

SpencerY.  Swenoer^  5  Ves.  36a.  v.    Bishop    of  Petertforough^ 

(m)  PockUngton  and  Batftie^  1  Yes.  jun.  310.    Spencer  and 

1  Bra  C.  C.  450.  Spencer,  5  Ves,  368. 
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Child  a  sufficient  reason  for  giving  such  a  sum  might 
he  proved  (o). 

If,  where  there  is  a  Power  of  disposing  among 
younger  Children,  in  such  shares  and  proportions  as 
the  Party  should  by  Deed  or  Will  appoint,  a  younger 
Son  is  provided  for  amply  by  a  Fortune  aUunde,  by 
obtaining  a  lucrative  situation,  or  the  like,  it  may  be  a 
ground  for  an  Appointment  so  unequal  that  it  might 
be  otherwise  deemed  illusory;  but  that  cannot  be 
considered  as  a  provision  which  is  a  mere  expectancy, 
depending  on  the  will  and  pleasure  of  another ;  and 
an  Appointment  cannot  be  deemed  good  or  bad  accord- 
ing to  the  manner  in  which  that  pleasure  may 
be  afterwards  exercised.  If  a  Father  supposed  that 
provision  would  be  made  for  one  of  his  Sons  by  his 
Brother,  which  expectation  might  be  finally  disap- 
pointed, a  very  unequal  appointment  made  under  that 
expectation,  however  founded  and  however  reasonable 
at  the  time,  could  not  be  supported  (p). 

If  a  Power  of  Appointment  be  in  part  defectively 
executed,  the  whole  of  the  Fund  will  not  be  distri- 
butable as  in  default  of  Appointment ;  but  so  much 
of  the  Fund  which  is  well  appointed  will  stand, 
and  the  remainder  divided  as  in  default  of  Appoint- 
ment (y). 

It  has  been  long  settled  that  an  Appointment  can- 
not be  made  to  a  deceased  Child  (r). 

(o)   Spencer  and  Spencer^  5  which  last    case   is  obserred 

Ves.  360.  upon  in  Leake  t,   Robintmh 

(p)  Lysaught  T.  RoysCf  3  Sch.  8  Meriy.  39 1 . 
&  tefr.  154. 

(a)  Bristol  V.  Warde,  2  Ves.  ,,  (0  MadAstm  v.  An^,  1 

350.  fr&o«v.PfVo«,  ibid.  357.  ^^s  57-   BuHher  ▼.  Bukkery 

RouOedge  v.  Dorrtf,  ibid.  360,  1  Ves.  &  Bea.  91. 
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After  a  partial  execution  by  Baron  and  Feme  of  an 
original  Power,  a  secondary  Power  to  arise  in  default 
of  the  execution  of  the  original  Power  cannot  be  exe- 
cuted (s). 

If  under  a  Power  of  Appointment  among  Children 
a  substantial  share  is  given  to  each  Child,  it  may  be 
by  different  Instruments,  at  different  times  (/)•  A 
Power,  for  instance,  of  appointing  a  Fee  may  be 
executed  at  several  times — ^at  one  time  to  pass  an 
Estate  for  Life,  and  the  Fee  at  another  (u).  So 
Powers  of  Revocation  and  Appointment  may  be  exe- 
cuted at  different  times  over  different  parts  of  the 
Estate  that  are  subjecWto  the  Power  (<r). 

Wherever  a  Power  is  given  to  appoint  to  and 
among  several  Persons,  the  Power  is  not  well  exe- 
cuted unless  some  part  is  allotted  to  each  (^). 

In  some  of  the  Cases  it  has  been  determined,  that 
where  there  is  a  Power  to  divide  among  Daughters  in 
such  proportions  as  the  Wife  should  think  fit,  it  must 
be  equaUy^  unless  a  good  reason  appeared  {z) ;  but 
that  is  not  now  the  Rule  of  the  Court.  But,  under 
words  of  that  sort,  if  some  very  good  reason  does  not 
appear  for  giving  a  very  small  sum  to  one,  such  a 
disposition  will  not  be  allowed  (a).     If,  for  instance. 


(^)  Simpson  v.  Paul^  a  Eden's 
Rep.  37. 

(0  See  Wikan  v.  Pigoit, 
3  Vtt.  354.  Simpson  v.  Paulj 
51  Eden*s  Rep.  37,  and  Difrge*s 
ctuse,  1  Co.  173,  there  cited; 
see  also  Doe  v.  MUbome^  9 
Term  Rep.  721. 

(u)  Borcy  v.  Smithy  i  Vem. 
85;  and  see  2  T.  R.  735.  Zouch 
▼•  Wookioni  3  Burr.  1136. 
1  Black.  Rep.  a8i. 


ix)  4  Cruise's  Digest,  245, 
I>iege*»  case,  1  Rep.  173. 

(^)  Menzie  against  nalker. 
For.  72.  Vanderzee  v.  Adom^ 
4  Ves.  784. 

(js)  Astry  v.  Astry^  Prec- 
Ch.  256. 

(a)  Kemp  v.  Kemp^  5  Ves. 
859 ;  and  see  Gibson  v.  Kinveny 
I  Vem.  67,  and  Maddison  v. 
Andrew^  1  Ves.  59.  Burrdl  Yi 
Burrellf  Anibl.  660. 
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Ae  F^non  having  the  execution  of  the  Power  has 
provided  for  one  of  iHne  objects  of  it  in  soue  odter 
way,  that  is  sufficient,  and  the  Appointment  will  not 
be  considered  as  illusory  (b). 

If  the  words  of  the  Power  be,  ^  then  to  he  disposed 
of  amongst  her  childTCn,  as  she  shall  think  |iro^»" 
a  series  of  Judges,  from  Lord  Nottingham  to  the  )pie» 
sent  time  (c),  have  held  ikBt  tdiejr  jmtount  to  a  gift  to 
aUtiiaol^ects;  and  the  ^xchiaion  of  one  is  an  Midnc 
execution  (d).  If  the  words  of  the  Power  are,  ^^  to 
^uck  of  her  Childnenw  she  ehall  thidk  proper,''  that 
would  give  aktitnde  to  appoint  to  one  only  (e).  So 
where  the  words  are,  ^'  to  one  or  more  of  his  CUi- 
dim,"  or,  "  to  any  of  his  Children  C/*),"  or,  **  to 
and  amongst  all  such  Child  or  Children  (g)^'^  or, 

amongst  all  or  such  of  his  Children  (h)/'  or, 

to  such  of  my  Children  (i),"  they  hasve  be^i  held 
to  show  a  manifest  intention  to  give  a  Power  to 
appoint  to  any  one  Child  that  should  answer  the 
descriptioai  (k). 

Powers  of  this  description  oannot  be  delected  (I). 

A  Power  of  aj^inting  «moQg  Children  will  in- 
clude Children  by  any  Marriage  (m). 


(i)  Kentp  v.  Kempi  5  •  Ves.         (g)  IVoUen  v.  Tanner^  5  Ves. 

861.    Bristtnoy.lVarde,  2Ye8,  a  18. 
jim.  336.  (A)  Maceyy.  Shurmer^  1  Atk. 

(c)    See   Qihson  v,  Ktnven^  389. 
1  Vera.  66.  Mtnseyy.WMer^         (0  jL«/e  v.  SttUinmstone^  in 

For.  72.  Maddison  v.  Andrew^  C.  P.  1  Mod.  189,  2  Xiev.  lofi 

1  Ves.  57.  Alexander  v.  Alex^  Carter  232. 
ander,  2  Ves.  640.  (k)Keny)Y.Kemp,sVe8,S5^, 

(</)  Kemp  V.  Kemp^  5  Ves.         (/)  Ingram  v.  Ingram^  s  Atk. 

856,  7.  88,  cited    1   Ves.  259.  org. 

(e)   Thomas  v.   Thomas,    2  and  recognized   in  HamlSm 

Vera.  51 3«  Y.  RoysCy  2  8ch.  &  Lefr.  330. 

(/)  TonSinsm  v.  Dighton,         {^) Bvicher^,Buich€r^\N&. 

1  P.  Wins.  149,  &  Bea.  91, 
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A  pG#er  to  mAe  h  Jomtkre^  if  frwodhildiilly  exer- 
cised, will  be  relieved  against.  As,  where  a  J^isHxtre 
is  to  be  made  in  proportion  to  the  PcMiion  to  be 
received,  the  transaction  must  be  fair,  bond  fide^ 
without  fraud  and  collusion,  not  a  Nominal  but  a  real 
Portion.  It  often  happens  a  Man  marries  a  Lady 
with  a  small  Portion,  timd  to  warrant  a  Jointure,  he 
or  his  firiends  advance  Money  to  make  up  that  a 
Nominal  Portion,  afterwards  taking  it  back  ;  that  is  a 
Fraud.  So  if  the  Wife  has  the  requisite  Portion,  and 
it  is  settled  to  her  separate  use,  that  is  not  allowable ; 
but  wherever  the  Portion  of  the  Wife  is  irtipulated  to 
be  applied  in  a  j^oper  and  reasonable  manner,  in  the 
usual  way  of  settling  for  the  benefit  of  the  family,  that 
will  be  considered  as  a  Portion  received  (n). 

A  Josntute  of  a  "  clear  yearly  Stmiy*^  means  clear 
at  the  time  of  making  the  Jointure,  and  not  that  it  is 
to  be  so  during  its  continuance  (o).  The  term  clear 
is  adjudged  to  mc^n  clear  of  encumbrances,  and  all 
other  charges  which  by  the  course  and  usage  of  the 
country  in  which  the  Lands  lie  ought  to  be  borne 
by  the  Tenant ;  but  subject  to  the  Land-Tax  and  all 
other  outgoings,  which  according  to  such  course  of 
the  country  ought  to  be  home  by  the  Landlord  (^). 

The  Books  abound  with  a  variety  of  Cases  {q) 
vrhich  have  been  considered  as  a  fraud  on  the  Ctistom 
qf  London  ;  but  the  Statute  of  1 1  Geo.  I.  c  1 8.  s.  1 7, 
having  enabled  Freemen  of  London  "  to  give,  devise 
(r),  will  and  dispose  "  of  their  Personal  Estates,  '*  as 

(n)  See  Earl  qf  Tyrconnel  (a)  See  Broers\.  Faitbeard, 

V.   Duke  qf  Ancastery  2  Vcs.  2  vem.  202.   Turner  v.  Jen- 

501,2.  nif^s,  2  Veni.  612,  685,  and 

(o)  Ibid.  502.  other  cases. 

{p)  Ibid.  504,  5,  (r)  This  is  the  only  statute, 
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they  shall  think  fit/'  such  oases  can  now  seldom,  if 

ever,  arise. 

Fraud  occasioned  by  preventing  the  execution  qf 
Deeds  will  be  relieved  against  in.  Equity.  As,  where 
a  Recovery  was  prevented  by  a  Person,  with  a  view 
that  the  Estate  should  devolve  upon  another,  with 
whom  he  was  connected,  Lord  Thurlow  considered 
it  as  against  conscience  that  any  one  should  hold 
a  benefit  which  he  derived  through  the  fraud  of 
another  (s). 

It  has  been  doubted  whether  on  the  Sale  of  a  Ship 
the  want  of  an  Indorsement  upon  the  Certificate,  as 
required  by  the  Register  Acts  (Ot  though  occasioned 
by  fraud,  can  be  remedied  in  Equity ;  so  imperative 
are  the  words  of  the  Acts(tt)  ;  and  in  some  recent 
cases  it  has  been  held  that  under  such  circumstances 
no  relief  can  be  given  on  the  ground  of  fVaud  or 
accident  (.r). 

Where  an  Heir  apparent  (^),  or  Devisee,  prevents 
a  Testator  from  charging  a  Legacy,  by  telling  him 
it  was  unnecessary  to  give  himself  that  trouble,  and 

I  believe,  where  the  word  de-  of  a  Ship  at  Sea  is  made,  it  is 
we  is  exclusively  applied  to  prudent,  to  prevent  any  fraud 
personal  property.  m  the  Vendor,  by  refiuring  to 

{s)  Huguenin  v.  Baseley,  14  indorse  the  Certificate  ten  dajs 

Ves.  390;  see  also  389 ;  and  see  after  the  arrival  of  the  Ship,  in 

Mestaer  v.  GiUesjpie^  11  Ves.  addition  to  the  Bill  of  Sale  to 

638.  Deoenish  v.  Baynes^  Prec.  have  a  power  of  Attorney  to 

€h.  5;  andsee  Ambi.67.  Prec  sign  an  Indorsement  pn  the 

Ch.  393.  Certificate ;  which  power  would 

(f)  26  Geo.  3.  c.  60,  and  34  not  be  revoked  by  the  bank- 

Geo.  3.  c.  68.  ruptcy  of  the  Vendot-,  subject 

(«)  See  Mestaer  v.  GUlegpief  to  the  execution  of  the  power, 

II  Ves,  621.  S.C.  MS.  and  see  but  previous  to  the  Indone- 
Speldi  v.  LechmerCf  13  Ves.  ment.  See  Dixon  and  oihersr. 
588.  S.  C.  MS.  Etoart  and  others  J  3  Meriv.  3ft2. 

(x)  Thompson  ▼.  Leake,  1  (y)  See  Chamberkune  v. 
Madd.  Rep.  39.    When  a  Sale     Chamberlaine,  2  Freem.  34. 
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Ihtft  it  should  be  paid ;  such  undertdking*  has  been 
enforced  in  Equity  (z)  ;  but  if  the  promise  has  been 
made  by  a  person  not  interested,  or  not  solely  in- 
terested, it  would  be  different  (a). 

So,  where  a  Father  purchased  Lands  to  him  and 
his  Heirs,,  and  when  he  was  on  his  death  bed  sent 
for  his  eldest  Son,  and  told  him,  that  these  Lands 
Were  bought  with  his  second  Son's  Money,  and  that 
he  intended  to  give  them  to  him,  upon  which  the 
eldest  Son  promised  that  he  should  enjoy  them  ac- 
cordingly,  and  the  Father  died ;  the  Lord  Keeper 
Wi^ght  and  the  Master  of  the  Rolls  held  that  the 
eldest  Son  took  the  Lands,  there  being  no  declaration 
of  the  Trust  in  Writing ;  but  Lord  (hxoper  held  it 
to  be  a  Fraud,  and  that  the  second  Son  should  enjoy 
the  Lands.  (&). 

With  regard  to  Fraudulent  Devises^  it  is  observ- 
.  able,  that  before  the  Statute,  3  fViL  &  Mar.  c.  14, 
bond  and  other  specialty  Creditors,  whose  debts  did 
not  immediately  affect  the  Lands  of  their  Debtors, 
were  liable  to  be  defrauded,  either  by  their  Debtor 
devising  his  Lands,  or  by  the  alienation  of  the  Heir 
before  any  Action  coidd  be  brought  against  him  ;  to 
obviate  which  frauds,  the  Statute  declares  all  Wills 
and  Testaments,  Limitations,  Dispositions,  and  Ap- 
pointments of  real  Estatess  by  Tenants  in  fee  simple, 

(z)  Mestaer  v.  Gittespiey  11  31,  Devenhh  y.  BayneSy  Prec. 

Ve^.  638.  S.  C.  MS. ;  sec  also  Ch«  3.   Chamberiaine  v.  Agar, 

Strickland  ^.  Aldru^e,  9  Ves.  8  Yes.  &  Bea.  a62, 

519.  S.  CMS.;  ^iseeRu^  (^j  g^  ^^^  ^  ^^,^g 

V.   Kennegal,  1  Ves.  123.  S.  ^  Atk.449. 

C.    Ambl.  67.     Barrough  r.  ,,,    ^.       ^^              ^.„ 

GreenoughrZYe^  15^.  Sdlack  ^  (*)  5  Vin.  Abr.  52i-  Gilb. 

and  Harris,  Vin.  Abr. tit.  Con-  %  Rep.  4,  n.  cited  3  Wood. 

tract  and  Agreement,  (H.)  Cag.  ^^''  +3^- 

vol-.  I.  Y 
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or  having  power  to  dispose  by  Will,  fraudulent  and 
void,  as  against  Creditors  by  bond  or  other  specialities; 
and  that  such  Creditors  may  maintain  their  Addons 
jointly  against  the  Heir  and  Devisee ;  and  that  if  the 
Heir  alien  before  Action  brought  he  shall  be  liable 
to  the  value  of  the  Land,  and  that  the  Devisee  shall 
be  chargeable  in  the  same  manner  as  the  Heir  would 
have  been  if  the  Lands  had  descended.  By  these 
Provisions  the  specialty  Creditor  is  in  some  d^ree 
protected  against  the  Fraud  of  his  Debtor,  .  or  his 
Heir;  but  the  statute  having  expressly  accepted 
Devises  for  payment  of  Debts,  or  for  raising  Chil- 
drens  Portions,  in  pursuance  of  any  Agreement  or 
Contract  made  before  Marriage,  bond  and  other 
specialty  Creditors,  whose  demands  do  in  their  nature 
affect  the  Land,  are  still  liable  to  be  prejudiced  by 
such  right  of  their  Debtor  so  to  devise  his  real  Estate; 
for  if  he  devise,  subject  to  the  payment  of  debts,  his 
simple  contract  Creditors  will  be  entitled  to  be  paid, 
pari  passu,  with  such  bond  or  other  specialty  Cre- 
ditors (c) ;  and,  in  such  case,  even  Creditors  whose 
demands  are '  barred  by  the  Statute  of  Limitations 
have  been  let  in  (d). 

Before  the  Statute,  if  the  Testator  had  devised  bis 
Estates  for  the  payment  of  his  Debts,  all  Creditors, 
whether  by  specialty  or  simple  contract,  were,  pari 
passu,  allowed  to  take  the  benefit  of  the  devise  (e) } 

(c)  See  Fonbl.  £q.  i  vol.  282,  Vera.  61.  Wilson  y«  Fidding^ 

3,  in  note,  who  cites  Woolsion-  2  Vera.  763, 

croft  V.  Longf  1  Ch.  Caa.  32.  (d)  See  Fonbl.  Eq.  1  vol.  383. 

3Ch.Rep.7.  Hixomy.Witham,  in  note,  who  cites  Gofton  y« 

1  Ch.  Ca.  248.  Anon.  2  Ch.  MiU^  2  Vera.  14.1. 

Ca.  54.  Girling Y.  Lee,  1  Vera.  {e)    Vid.    WooUtoncr^    ▼ 

63.  ChUd  V.  Stephens^  1  Vera.  Longy  Ch,  Ca.  32.  Anon.  2  Ch. 

101.      Swvoley    v.    Gotoer^    2  Ca.  54. 
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for  as  the  Money  in  those  cases  never  reached  the 
hands  of  the  Executors,  no  Action  lay,  and  the 
Creditor  was  obliged  to  apply  to  a  Court  of  Equity 
for  Satisfaction,  whereupon,  Equity  not  being  tied 
down  to  the  Rule  of  Law,  introduced  a  new  method 
of  administration  ;  and  seeing  the  Testator  had  made 
no  distinction  between  the  difference  of  Securities 
given  for  the  payment  of  debts,  the  Court  conceived 
that  the  Testator  meant  to  do  equal  justice  to  all  his 
Creditors  ( f) ;  and  the  Statute  was  supposed  to  be 
an  approbation  of  Equitable  assets,  and  therefore, 
after  that  Statute,  when  a  devise  was  made  for  pay« 
ment  of  debts,  all  the  Creditors,  were,  as  before  the 
Statute,  allowed  to  avail  themselves  of  the  Devise, 
and  share  the  Estate,  pari  passu,  as  equitable 
Assets  (g). 

If  the  Heir  taking  by  Descent,  or  the  Devisee, 
alienate  the  Estate  to  a  bona  Jide  Purchaser,  they 
themselves  remain  personally  responsible,  but  the 
purchasers  are  not  liable  (A). 

As  we  shall  have  occasion  more  particularly  to 
consider  the  important  doctrine  as  to  Assets  in  a 
future  part  of  this  Work,  that  subject  will  not 
be  further  considered  here. 

It  is  a  maxim,  that  a  Party,  enabling  another 
to  commit  a  Fraud,  is  answerable  Jbr  the  conse^ 
quences{t).  As  a  corollary  from  this  doctrine,  it 
was  the  old  notion  of  the  Court,  that  a  second  Mort- 
gagee, who  has  the  Title  Deeds,  without  notice  of 


{f)  1  Bro.  C.  C.  139,  in  n,  (A)   Mattheaos  v.   Jonesy    2 

(g^)  See  the  able  judgment  in  Anstr.  506. 

Silk  and  Prime^  1  Bro.  C.  C.  ,.   ^,. ,  «        .   ^, 

139,  innote;  S.  C.  1  Dick.  384.  (*>  ^'"^  ^^^^^  ^  ^*'''  ^^• 

T  2 
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any  prior  encumbrance,  should  be  preferred  (k) ; 
on  the  ground  that,  if  the  Mortgagee  lends  money 
without  taking  the  Title  Deeds,  he  enables  the 
Mortgagor  to  commit  a  Fraud  (/)  ;  but  this  position 
has  in  recent  Cases  been  ovenniled  ;  and  the  doctrine 
now  is,  that  the  mere  circumstance  of  parting  with 
the  Title  Deeds,  unless  thet«  is  Fraud,  Concealment, 
or  some  such  purpose,  or  some  concurrence  in  such 
purpose,  or  that  gross  negligence,  which  amounts  to 
evidence  of  a  fraudulent  intention,  is  not  of  itself  a 
sufficient  ground  to  postpone  the  first  Mortgagee  (m). 

If  a  Trustee  permits  Title  Deeds  to  go  out  of  his 
possession  for  the  purpose  of  Fraud,  and  though 
intending  to  defraud  one  person,  he  defrauds  another, 
relief  may  be  obtained  (n). 

So,  where  a  Mortgagee  was  present  whilst  the 
Mortgagor  was  in  Treaty  for  his  Son's  Marriage,  and 
concealed  his  Mortgage,  the  Court  decreed  the  Soo» 
the  Wife,  and  the  Issue,  to  hold  the  Land  against  the 
Mortgagee  and  his  I^eirs  (o). 

Notwithstanding  the  general  doctrine  in  BerweU 
and  Christie  {p\  it  seems  now  settled,  that  if  on  a 

{k)  Vid.  Mocatto  r.  Mursa*  was  probubly  furnished  by  Mr- 

troudf  1  P.  Wms.  394.  Head  Juittce  Burnett. 

V.  MgeHon/i  P.  Wms.  sSi.  ^     Qn)  See  Peier  v.  Russelh 

(0  Vid.  what  Burnett,  Just.  '2  Vem.  726.  Tawk  ▼.  Raaid, 

sajt  in  ByaU  v.  Ro/ides,  i  Yes.  3  Bro.  C.  C.  65a  Phtmi  v. 

Sea.  360.  1  Atk.  168 ;  and  tee  FhtH^  3  Anstr.  433.  and  pv- 

what  Justice   Buller  says  in  tiadarly  Evam  ▼.  BSdauu,  6 

Goodtitle  v.  Morgan,  1  T.  R.  Yes.    igo ;  see   also  BameU 

763.     Mr.   Justice  Burnett's  ▼.  Wtekm,  13  Yes.  133. 

able   Judgment   in   Ryatt  v«  (n)  See  Evane  and  BkhuU^ 

Rawles,    1   Atk.  appears,   on  6  Yes.  174,  and  what  is  said  in 

comparison  with  that  Judge's  CUgbrdy.  Brooke^  13  Yet.  i3«- 

MS.  notes,  in  Lincohi's  Inn  (o)  BmriMrd  ▼.  Miboardf 

Library,  tobevfr&i^ifn the  same.  2  A^.  49.  8.  C.  Bam.  49. 

Atkins  8  note  of  the  Judgment  (p)  Cdwp.  395. 
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Srie  by  auction,  a  Vendor  employs  a  person  to  bid 
for  hiin  up  to  a  certain  price,  with  a  view  to  prevent 
a  Sale  under  that  price,  this  is  not  to  be  con- 
sidered as  fraudulent,  nor  can  a  Purchaser,  on  such 
account,  refuse  a  specific  performance  of  his  Pur- 
chase (y).  But  if  a  person  is  employed,  not  merely 
with  a  view  to  prevent  a  Sale  at  an  under-value,  but 
to  take  advantage  of  the  eagerness  of  Bidders  to 
screw  up  the  price,  such  conduct,  it  seems,  is  con- 
sidered as  fraudulent  (r).  In  preceding  cases  it  was 
held  that  where  all  the  Bidders  at  an  Auction,  except 
a  Purchaser,  are  merely  puffers,  the  Sale  is  fraudulent 
against  such  Purchaser;  but  where  there  are  any  real 
bidders  who  bid  against  each  other,  the  bidding  of 
the  Puffers  would  not  render  the  Sale  invalid  (s). 

It  is  a  very  old  doctrine,  that  where  a  Deed  is 
destroyed  or  concealed  by  the  Defendant,  relief  may 
be  obtained  in  Equity  (/). 

If  a  Will,  by  which  a  Personal  Legacy  is  given. 


(^)  Bramiey  v.  Alt,  3  Ves.  goods  has  been^  considered  as 

630.  ConMy  v.  Parsonsy  3  Ves.  an  unfair  transaction,  and  the 

695,  n,  a. ;  and  see  what  b  said  demand  not  sustainable.    IVaU 

in  Tinining  v.  MorricCy  2  Bro.  her  v.  GasceignCy  Dom.  Proc. 

C.  C.  331.   Smith  V.    Clarke,  6    March    1726,    noticed    in 

12  Ves.  477.  Bj  the  28  Geo.  3,  Grounds    and    Rudiments   of 

c.  1 7,  8.  20,  the  Owner  of  Pro-  *  Law  and  Equitv,  p.  89,  and  in 

pertjput  up  to  Sale  is  exempted  Lord  Harcourt  s  MS.  Tables, 

from  toe  duties  imposed  on  Sales  {s)  Howard  and  Castle,  G  T. 

by  the  Act,  where  he,  or  some  R.  642.  Walker  v.  Nightingale, 

person  by  him  authorized,  buys  4  Bro.  P.  C.  193,  last  edition. 

in  the  property ;  whiclr,  as  Mr.  Christie    v.    Attorney-General, 

Fonblanque  observes,  [1  vol.  6  Bro.  P.  C.  520,  last  edit. 

Treatise  of  Equity,  227,  n.  (x)  ]  it)  Bates  v.  Heard,  Tot  66. 

seems  indirectly  to  have  given  S.  C.  1  Dick.  4.  Etfion  v.  Evton, 

a  sanction  to  puffing.  2  Vem.  380.  S.  C.  Pi*ec.  Chan. 

(r)  Smith  v.  Clarke,  12  Ves.  116  ;  and  1  Bro.  P.  C.  151.  2 

483.    A  demand  for  attending  Vem.  561.  3  Atk.  359.  1  Vez. 

n  Auction  to  puff  the  sale  of  387.  Hob.  109. 
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be  destroyed  or  concealed  by  the  Executor,  he  may 
be  cited  in  the  Ecclesiastical  Court;  but  in  such 
Case  a  Court  of  Equity  has  a  more  efl^tual  Juris- 
diction, and  a  Party  may  there  obtain  a  Decree  upon 
the.  head  of  Spoliation  and  Suppression,  without 
being  put  to  the  difficulty  of  going  to  the  Ecclesi* 
astical  Court  (u). 

Where  a  Deed  or  Will  is  suppressed  by  the  Heir, 
the  Party  claiming  under  such  Deed  or  Will  has  on 
evidence  of  the  contents  (a:)  been  decreed  to  hold 
and  enjoy,  and  the  Heir  or  Suppressor  of  the  Deed 
or  Will,  to  convey  ( ^).  In  one  case,  where  no  evi- 
dence of  the  contents  of  the  Deed  appears  to  have 
been  adduced,  an  interested  Person,  who  confessed 
he  had  burnt  it,  was,  by  an  interlocutory  Order  (js), 
committed,  until  he  consented  to  admit  the  Deed 
as  stated  in  the  Bill  (a).  In  another  case,  where  a 
Will  was  suppressed,  and  no  exact  evidence  was  ad« 
duced  as  to  the  contents,  the  Plainti£P,  the  Devisee, 
was  decreed  to  hold  and  enjoy  until  the  Defendant 
produced  the  Will,  and  further  order  (i). 

In  every  Case,  however,  of  this  description,  proof 
of  the  existence  of  the  Deed  appears  to  be  funda- 
mental to  the  Decree  (c),  and  is  usually  mentioned 
in  Decrees  affording  relief  in  such  cases. 

(m)  Tucker y.  Phipps,  3  Atk.  (z)  See  1  P.  Wms.  733. 

360.  (a)  Sanson  v.  Rumsey^  Q  Vera* 

(x)  Saltern  against  Melhuish,  561 . 

AmbL  349.  (6)  Hampden  v.  Hampden^ 

(y)  Dalston   v.   Coatstvorthf  mentioned  1  P.  Wms.  733.  S.  C. 

1  Pi  Wms.  731 ;  and  see  King  1  Bro.  P.  C.  250. 

and  Lord  Hunsdon  v.  Countess  (c)  Cowper  v.  Earl  Cewper^ 

Doivager  ofArundely  Hob.  109.  2  P.  Wms.  748,  749, 750.  Such 

S.  C.  mentioned  3   P.  Wms.  proof  appeared  in  Garteside  v. 

748,  and  JVoodcrqft  v.  Burton^  RatcUffe^  1  Ch.  Ca.  292.  Hunt 

noticed  in  the  first-mentioned  v.   Matthews,    1    Vern.   408. 

Case.  Wardour  v.  Beresfori^  1  Vem. 
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Where  a  Devisee  obtained  a  Decree  to  hold  and 
eiqoy  against  the  Heir,  whoj  it  was  supposed,  had 
suppressed  the  Will,  and  pending  the  Suit  a  third 
person  got  an  Assignment  of  a  Mortgage  made  by 
the  Testator,  and  then  purchased  the  Equity  of  Re- 
demption of  the  Heir,  with  notice  of  the  Will,  the 
Court  would  not  admit  the  Purchaser  to  dispute  the 
justice  of  the  Decree,  nor  to  try  at  Law  wl^ether  the 
Will  was  cancelled  by  the  Testator  (rf). 

The  Suppression  of  Deeds  will,  it  seems,  afford  a 
strong  ground  for  the  intervention  of  a  Court  of 
Equity  to  prevent  the  operation  of  a  Finey  even  in  a 
case  of  a  legal  Estate,  and  clearly  in  the  case  of  a 
Trust  Estate  (e). 

If  a  Bond  be  destroyed  by  the  Trustee,  the  Cestui 
que  Trust  may  file  a  Bill  of  Discovery,  and  if  the 
destruction  of  the  Bond  is  admitted,  that  does  away 
the  necessity  of  Profert  at  Law,  and  Liberty  will  be 
given  to  the  Plaintiff  to  bring  an  Action  in  the  name 
of  the  Trustee,  and  further  directions  will  be  reserved 
till  after  the  Trial  (/). 

If  a  Person  gives  a  voluntary  Bond,  and  afterwards 
procures  and  destroys  it,  a  Bill  will  lie  for  a  Disco- 
very, and  payment  of  the  Money  (jg). 

Another  species  of  Fraud  is,  where  one  has  notice  of 
an  unregistered  Conveyance  in  a  Register  County ^  in 
which  case,  it  is  considered  as  2^  fraud  to  obtain  a  re- 

452,   not  rightly  reported  in  {e)  B&voles  v.  Stetoart,  1  S 

the  particuhr    mentioned   in     &  Lefr.  225. 


Cawper  v.  Lard  Cowpery  2  P.         /yx  Seagate  v.   Seagrave, 

Wms.  749 ;  and  see  E^n  r.  ^^  ^/g     3^ 

Evtm,  Pr.  eh.  116.  ,  v  I  ,  -        t.  a*i,    q 

y)  Finch  Y.  Nemham     2  ^  ^^^'*'V/T''^i?''«  Z* 

Vern  216  S.  C.  more  full  2  Eq.  Abr.  247. 
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gistered  Conveyance  (h\  and  insist  on  the  Statute  (1)  f 
and  in  such  case  the  -  Court  will  relieve  (k).  The 
Statute  of  Anne  was  only  intended  to  protect  Pur« 
chasers  against  secret  Conveyances.  It  does  not 
affect  the  question  of  notice.  It  leaves  that  as  if  the 
Statute  had  nq^  been  made  (0*  Notice  to  the  Agent 
is,  in  these  cases^  considered  as  notice  to  the  Frinci- 
cipal  [m).  The  notice  may  be  proved  by  parol  evi- 
dence ;  upon  which,  liowever.  Lord  Alvanley  observes^ 
^<  I  regret  that  the  Statute  has  been  broken  in  "upon 
by  parol  evidence,  and  am  glad  to  find  Lord  Hard' 
mcke,  in  Hine  v.  Dodd  (n),  says,  nothing  short  of 
actual  fraud  will  do' -  (0).  If  a  Deed  of  Appointment 
of  Lands  in  Middlesex  be  made  in  pursuance  of 
a  Power  in  a  former  Deed,  it  will  be  postponed 
to  a  Mortgage,  subsequent  to,  but  registered  befwe^ 

Private  Acts  qf  Parliament  have  been  relieved 

against,  when  obtained  on  fraudulent  suggestions  {q). 

Cases  of  Fraud  in  respect  to  Agreements,  will  be 


( h  )  Btuhea  v.  BusheU,  1 
Sch.  &  Lefr.  102.  Worsdeydnd 
JDeMattosy  1  Burr.474, 

(t)  7  Anne,  c.  20. 

(k)  Forbes  v.  Dennistony  S  Bro. 
P.  C.  425.  S.  C.  Lord  Har- 
court'8  MS.  Tables.  This  is 
the  leading  case  on  the  subject, 
and  appears  to  have  been  very 
much  considered.  Le  Neve  v. 
Le  Neve,  3  Atk.  646.  S.  C. 
Ambl.  436,  and  1  Ves.  67,  &c. 
Blades  v.  BladeSy  1  Eq.  Abr. 
358.  S.  C.  3  Atk.  654,  Beairjgf 
V.  Smithy  ibid.  p.  357.  Chevidy. 
Nichoby  1  Str.  664.  S.  C  3. 
£q.  Abr.  63.  Hine  v.  Dodd, 
2  Atk.  275.  S.  C.  Bam.  258. 


Wrighison  and  Hudiotiy  s  Eq. 
Abr.  6og.  Sheldon  v.  Coxy 
Amhie24.Moreeoek  w.Diekens, 
Ambl.  678.  Bushett  ▼.  BudkeO, 
1  Sch.  &  Lefir.  p.  10a 

(/}  Sheldon  v.  Cox,  s  Eden, 
228. 

(m)  Le  Neve  v.  Le  Neve,  ut 
supra. 

(«)  2  Atk.  275. 

(o)  Jolland  v.   StaMbridee* 
3  Ves.  486.  ^ 

{p)  Scra/lon  v.  Q^incey,   2 
ves.  4*3* 

(g)  2  Black.  Com.  346,  and 

the  cases  mentioDed  in  5  Cruise's 
Dlgeilt  31,  &c. 
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mote  conveniently  considered  when  we  come  to  treat 
of  the  specific  performance  of  Agreements. 

Another  head  of  Fraud  is  that  of  Frauds  on  ParU 
nerships  ;  as,  if  one  of  the  Partners  unduly  pledges 
the  Partnership  Firm  in  discharge  of  his  individual 
Debt.  This,  a  Court  of  Equity  will  not  permit  j  for 
though  one  Partner  is  bound  by  the  acts  of  his  Co-part-* 
ner  in  all  acts  that  concern  or  properly  belong  to  the 
joint  Trade,  and  bind  each  other  in  transactions  with 
every  one  who  is  not  distinctly  informed  of  any  par- 
ticular circumstances  which  may  vary  the  case  ;  yet 
on  the  other  hand,  if  the  transaction  has  no  apparent 
relation  to  the  Partnership,  the  presumption  is  then 
the  other  way,  and  the  Partnership  will  not  be  bound 
by  the  acts  of  one  of  the  Partners,  without  special  cir- 
cumstances (q). 

A.9  an  Attorney,  prevailed  on  B.  to  become  a 
Partner  with  him,  and  B.  paid  a  premium ;  but  be- 
fore fourteen  Months  had  expired,  sued  out  a  Commis- 
sion against  B.,  and  thus  dissolved  the  Partnership. 
This  was  held  to  be  a  fraud  on  J5., '  and  A.  was  de- 
creed to  return  part  of  the  Premium  which  had  been 
paidy  and  to  deliver  up  a  Bond  given  to  secure  the 
remai/ider,  but  an  allowance  was  directed  to  be  made 
in  respect  of  the  time  the  Partnership  subsisted  (r). 

Frauds  by  Infants  have  been  relieved  against ;  as 
where  a  Woman,  at  the  time  of  her  Marriage,  was 
indebted  on  two  promissory  Notes,  and  after  the  Mar- 
riage the  Husband  gave  his  Bond  for  the  amount  to 
the  Creditor,  who  thereupon  delivered  up  the  Notes ; 
and  the  Bond  being  put  in  Suit,  the  Husband  pleaded 


310. 


(^)  Ex  parte  u^gace,  2  Cox,         {r)Hamilv.Stakes,\I>2aa€i\ 

20. 
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his  Infancy  at  the  time  of  giving  the  Bond.  On  a 
Bill  filed,  the  Court  ordered  the  Notes  to  be  returned 
to  the  Plaintiff,  with  directions  that  the  Defendant 
should  not  plead  the  Statute  of  Limitations  to  the 
Action  the  Plaintiff  should  bring  on  the  Notes, 
or  any  other  Plea  which  the  Defendant  could  not 
have  pleaded  at  the  time  the  Bond  was  given ;  bnt 
the  Court  would  not  order  immediate  payment  of  the 
money  (5). 

With  respect  to  the  form  in  which  relief  is  given 
in  cases  of  Deeds  fraudulently  obtained,  the  whole 
transaction,  it  seems,  is  undone,  and  the  Parties  are 
restored  to  their  original  situation  (/)• 

Where  a  Release  of  a  legal  demand  has  been  ob- 
tained by  Fraud,  though  such  Release  will  be  set 
aside,  yet  the  Court  will  not  decree  payment  of  the 
legal  demand  {u). 

Where  a  Conveyance  of  an  Estate  has  been  obtained 
by  Fraud,  a  Re-conveyance  has,  in  several  cases,  been 
directed  (<r)  ;  but  it  seems  unnecessary,  and  to  have 
been  done  ea:  abundanti  cauteld  ( y).-  No  part  of  a 
fraudulent  Agreement  can  be  supported  except  where 
some  consideration  has  been  given  that  cannot  be 
restored :  and  it  has  consequently  become  impossible 
to  rescind  the  transaction  in  toto,  and  to  replace  the 
parties  in  the  same  situation,  as  where  Marriage  is  the 
consideration  (z).     If  the  Estate  has  been  conveyed 

(s)Clarkey^Coblei/^a CoXfijS.  (^)  See  Bates  v.  Graves^  a 

{ODaubenv  v.  Cockbum,  1  ^es.    jun-    394.    Hatow    and 

Meriv.  644.  ^ya«>  3  Bro.  C.  C.  156,  and 

^  .  „              „             ^  the  remarks  on  that  case  in 

{u)  Pascoe  Y.  Pascoe,  2  Cox,  AUomey^General    and   rtgor, 

^°9-  8Ves,583. 

{x)  See  Bamesky  t.  Ptmelly  .       («)  Dauheny  ▼•  Cockbum^ 
1  Ves.  284,  1  Meriv.  643. 
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to  a  third  Person,  as  an  Instrument,  not  privy  to  the 
Fraud,  it  would  be  different ;  and  so  if  the  Deed  is 
set  aside  upon  paying  so  much  Money;  there,  till 
payment,  the  Estate  remains  in  the  Grantee  (a). 

In  general,  indeed,  where  Deeds  are  set  aside  for 
Fraud,  they  will  be  permitted  to  stand  as  a  security 
for  what  is  really  due  (b). 


SBi 


CHAP.     IV. 

V 

INFANTS. 

His  Majesty,  as  Pater  Patrice ^  is  entitled  to  the 
care  (c),  (not  the  guardianship)  (rf),  of  Infants,  and 
this  care  is  delegated  by  the  King  to  his  Court  of 
Chancery  (e),  and,  as  it  seems,  to  that  Court  only, 
for  the  Court  of  King's  Bench  has  not  any  of  that 
delegated  authority  that  belongs  to  the  Chancellor  (/); 
neither,  it  seems,  has  the  Court  of  Exchequer.  **  That 
Court,**  says  a  learned  Writer,  "  may  appoint  a  Guar- 
dian ad  litem  ;  it  may  also,  when  th^  interest  of  an 
Infant  comes  before  it,  provide  for  its  security ;  but 
whether  it  can  appoint  a  Guardian  to  an  Infant  for 
general  purposes  where  none  is  appointed,  or  whether 
it  can,  in  an  equal  extent,  exercise  that  protective 
power  which  watches  over  the  Interest  of  Infants  in 

(a)  Halves  and  Wyatty  3  Bro.  {d)   Eyre   v.    Countess  of 
C.  C.  156.                                          Shqfisburt/f  2  P.  Wms.  117, 

(b)  See  Wharton  v.  May,  [0  ^^y  v-  ^^^^  Falkland, 
5  Ves.  69.  PurceUv,  Macna^  ^  ^e^^'  333,  342-  3  P.  Wms. 
mara,  14  Ves.  106.  Pickett  v.  ^^9\  and  see  a  Atk.  315. 
Loggon,  ibid.  244.  3  Atk.  305.  Butler  v.  Freeman, 

**  _         ^  ./^  _  Ambl.  301 .  De  MannevtUe  and 

(c)  Bract  Lib.  3-  c.  9.  Fleta,      jy^  MannevtUe,  10  Ve«.  59. 
Ch.  «.  Stamford  Praer.  39.  (yj  3  p^  ^nig^  i^g^ 
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the  Court  of  Chancery,  is  a  point  which  I  do  not  find 
any  where  solemnly  determined"  (^). 

The  Court  of  Chancery,  therefore,  it  seemsy  haa 
the  exclusive  care  over  Infants ;  and  though  by  Act  of 
Parliament  the  Court  of  Wards  had  a  particular  power 
over  Infants  and  Lunatics,  yet  in  every  other  respect 
the  Law  as  to  Infants  continued  as  before }  and  when 
the  Court  of  Wards  and  Liveries  was  dissolved  by 
the  1 2  Car.  2.  c.  24,  the  power  of  the  Court  over 
Infants  resulted  back  to  them  again  in  its  original 
extent  (h). 

The  Court  of  Chancery,  however,  it  must  be 
observed,  exercises  no  control  over  Infants,  unlea 
they  are  Wards  of  Court;  filing  a  Bill  on  their 
behalf  makes  them  Wards  of  Court  (1). 

The  strongest  instance,  perhaps,  in  which  the  Court 
of  Chancery  has  exercised  its  Jurisdiction  in  regard 
to  Infants,  is  where  it  has  taken  from  a  Parent,  the 
custody  of  its  Child ;  but  this  has  been  done  in 
many  cases  ;  for  though,  in  general,  a  Father  has  a 
natural  and  legal  right  to  such  Custody  (Ar),  yet  a 
Child  has  been  removed  from  the  control  of  a  Father 
in  constant  habits  of  drunkenness  and  blaspJtennf(f); 
and  so  in  case  of  gross  ill  treatment  (m) ;  and  even 
where  (a  strong  case)  the  Father  had  become  insol- 
vent(n).     Acting  under  the  same  power  of  control, 

(g)  Treatise  of  £c|uity,  by  (Q  Vide  Case  mentioned  10 

Fonbl.  2  vol.  229,  in  note.  DeManneoiUey.D€Mannevitte^ 

(A)  HiU  V.    Turner,  1  Atk,  10  Ves.  61,  3. 

516;  and  see  Roach  and  Gar-  -  v   wr, -w.  ».         «  / 

ran,  2  Ves.  159.  ^(«)  WJaifidd  v-  Hde,,  12 

(i)  Ambl,  303.  Lord  Ray-  ^e»- Es- 
mond's Case,  For.  60,  S.  Ct  MS.  (n )  Wilcox  t.  Drakes  2  Dick. 

(Jc)  Ex  parte  Hopkins^  3  P.  631. 
Wms.  154, 
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;a  Fatlier  has  been  prevented  taking  his  Child  abroad^ 
i¥ith  au  intention  to  educate  him  there  (o) ;  and  even 
if  it  be  suspected  that  the  Child  will  be  taken 
abroad)  the  Court  will  interfere  ( p)»  and  oblige  the 
Parent  to  give  security  that  he  will  not  remove  it,  or 
do  any  act  towards  or  for  the  purpose  of  removing  it 
out  of  the  Jurisdiction  {q). 

If  a  Child,  a  Ward  of  Court,  would  not  be  safe, 
the  Chancellor  would  not  permit  it  even  to  go  to 
Scotland (r) ;  nor  will  it,  at  the  instance  of  a  Guar* 
dian,  make  an  order  to  take  the  Infant  out  of  its 
Jurisdiction  (js) ;  and  if  taken  out  of  the  Jurisdiction, 
he  will  be  ordered  to  bring  him  home  (0* 

As  it  is  beside  the  plan  of  this  Work  to  enter 
into  the  Common-Law  doctrine  as  to  Infants,  (of 
which  there  is  an  abundance  to  be  found  in  the 
Common-Law  Writers,)  what  is  here  said  will  be 
confined  to  the  peculiar  doctrine  of  the  Court  of 
Chancery  on  that  subject ;  and  this,  (exclusive  of  the 
privilege  of  Infants,  as  allowed  in  the  practice  of  the 
Court)  principally  respects,  1st,  the  Guardianship^ 
2dly,  the  Maintenance^  and  3dly,  the  Marriage^  of 
Infants. 

1  •  By  the  Common  Law,  a  Testator  could  not  by 
any  Testamentary  Disposition  affect  either  his  Land 
or  the  Guardianship  of  his  Children  (li) ;  nor  does  the 
Guardianship  of  Children  appear  to  have  been  made 
the  subject  of  Testamentary   Disposition  until  the 

(o)    Cruse  ▼•  Or6j/  JHutUery         {q)  De  MannevUle  \.  De 

mentioned  in   De  MannevUle  MannevUle.  lo  Ves,  52. 
and  De  MannevUle^   10  Ves.         (r)  Ibid.  56. 
S5  and  63  ;  and  in  £x  parte         (sj  Mountstuart  v.  M<mni- 

tVarner^  4  Bro*   101  ;  and  in  stuart^  6  Yes.  363. 
1  P.  Wms.  704,  note  1.'  (f)  Foster  v.  Denny y  a  Cha, 

(p)    Eyre    v.    Countess    qf  Ca.  237. 
SAretvsbury,  2  P.  Wnw.  102,  («)  See  Vaugh.  178,  180. 
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12  Car.  2t  c.  24  (a:)  J  which  Statute  was  drawn  by  Lord 
Ch.  J.  Hale  (^),  and  enables  the  Father  (not  the 
Mother)  (z),  to  dispose  of  the  Guardianship  of  the 
Child,  until  twenty-one,  but  not  beyond  that  period  (a) : 
and  though  a  Male  Infant  marries,  the  Guardianship 
does  not  determine  until  twenty-one  (b)  ;  but  by  the 
marriage  of  a  Female  Infant  before  that  age^  the 
Guardianship  is  determined  (c). 

It  has  been  recently  decided,  upon  the  Statute, 
that  a  Father  may  by  Will  dispose  of  the  Guardian- 
ship of  Children  born  and  to  be  bom,  including  Chil- 
dren by  a  second  Wife  (^O-  It  has  been  holden  also, 
that  a  Testamentary  appointment  of  a  Guardian  k 
not  revoked  by  a  subsequent  testamentary  appoint- 
ment, not  executed  according  to  the  Statute,  and  not 
directly  impor£ing  a  Revocation  (e). 

Strictly  speaking,  a  Father  cannot  appoint  Testa- 
mentary Guardians  to  a  natural  child ;  but  where  he 
names  Persons  in  his  Will  as  Guardians,  the  Court,  an 
Petition^  will  appoint  those  Persons  Guardians,  and,  as 
it  has  been  held,  without  a  reference  to  the  Master  (/)• 
Where  a  married  Woman  was  appointed  Guardian, 
the  Money  of  the  Infant  was  ordered  to  be  paid  to 
her  upon  her  separate  receipts  (^). 

(x)  Ex  parte  the  Earl  qflU         (dj  7  Ves.  p.  348. 
Chester,  7  Ves.  370.  (*)  Ex  parte  Earl  of  IkheS" 

( y  )    El/re  V.    Countess    of  ter,  7  Ves.  348. 
Shq;tsbury,  2  P.  Wms.  1 25.  (/)  Ward  against  St.  Pad^ 

(z)  Ex  parte  Edwards^  3  Atk.  2  Bro.  C.  C  583.  Peckhamv* 

519.  Peckham^  2  Cox,  46.  Sed  rid. 

(a)  Ex  parte  Ludlow,  2  P.  Elxioes  v.  Consty  10  Feb.  1818, 

Wms.  638.  where  V.  C.  Leach  held  a  refer- 

{h)  Mendes  y.  Mendes,  3  Atk.  cnce  was  necessary  to  see  if  tbey 

625.  S.  C  1  Ves.  90.  Roach  ▼.  were  fit  and  proper  persons. 
Gariariy  1  Ves.  i6o,  (g)  WaUts  v,  Campbdly  13 

(c)  Ibid.  Ves.  517. 
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A  Testamentary  Guardian,  by  Statute,  has  all  the 
remedies  at  Law  which  a  Father  has  (A),  and  his 
power  is  considered  as  a  continuation  of  the  pa- 
ternal Authority  (i)  ;  but  still  he  is  viewed  as  a 
Trustee,  on  whose  misbehaviour,  or  giving  occasion 
of  suspicion,  the  Court  of  Chancery  will  interfere  (k). 
And  it  has  been  holden,  that  a  Testamentary  Guar- 
dianship is  not  assignable  (^t),  it  being  but  a  bare 
Power  or  Trust ;  and  as  it  is  but  an  authority  coupled 
with  an  Interest,  if  one  or  more  of  several  Guardians 
die,  the  authority  survives  (m),  and  will  not  pass 
to  Executors  or  Administrators  (n). 

A  Guardian  appointed  for  a  Child  by  a  stranger, 
during  the  Life  of  the  Parent,  is  ineffectual  (o).  ''  It 
cannot  be  conceived,"  says  Lord  King,  *^  because  an- 
other thinks  fit  to  give  a  Legacy,  though  never  so 
great,  to  my  Daughters,  therefore  I  am  by  that  means 
to  be  deprived  of  a  right,  which  naturally  belongs  to 
me,  of  being  their  Guardian  (^) ;"  but  the  Court  will 
take  care  in  such  case  that  a  Child  is  educated 
according  to  his  expectations  (g). 

So  a  Grandfather  has  no  power  to  appoint  Guar- 
dians of  his  Grandson,  it  being  a  right  vested  in  the 
Father;  but  any  one  can  give  his  Estate  on  what 
conditions  he  pleases  ;  and  there  are  instances  where 


(A)  Butler  against  Freeman, 
Ambl  30S. 

(f)  El/re  V.  Countess  qfShqfts' 
bury 9  2  P.  Wms.  115. 

(i)  Duke  of  Beaufort  Y*  Berty, 
1  P.  Wms.  703. 

{t)  Mellisk  and  De  Costa^ 
a  Atk.  14.  1  Mod.  40.  Vaugh. 
180.  a  Ch.  Rep.  237.  Eyre  v. 
Countess  of  Snaftsbury^  2  P. 
Wms.  121* 


(m)    Eyre    v.    Countess   of 
Shqfhbury,  2  P.  Wms.  103. 

(n)  2  P.  Wms.  121 ;  and  see 
Vaugh.  179,  &c. 

(0)  Patoell  V.  Cleaver^  2  Bro. 
C.  C.  500.  Ex  parte  Warner, 
4  Bro.  lou 

{p)  Ex  parte  Hopkins,  3  P. 
Wms.  154. 

(y)  2  Bro.  C.  C.  500.  4  Bro. 
101. 
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a  Grandfather  has  given  his  Estate  to  a  Grimd- 
ehild,  and  appointed  Guardians  of  his  Estate  and 
Person;  and  if  the  Father  did  not  submit  to  the 
Will,  the  Court  has  made  the  Father's  opposition 
work  a  forfeiture  of  his  Son's  Estate.  If  there  is 
any  Gift  to  the  Father  in  the  Will,  and  he  submits 
to  it,  the  Court  directs  and  appoints  a  Guardian  on 
his  presumed  submission  (r) ;  but  if  the  Father,  not 
knowing  that  he  was  making  the  Election,  pays  back 
the  Money,  the  Court  would  not  act  (5). 

If  a  testpmentary  Guardian  refuses,  as  he  jnay,  to 
act,  (for  we  have  not  followed  the  provisions  of  the 
Roman  Law  on  this  subject)  {t\  a  Petition^  (a  Bill  for 
the  purpose  is  unnecessary,)  may  be  presented  to 
appoint  another  Guardian  (u)  \  but  it  has  been  said 
that  where  Guardians  have  accepted  the  Guardian- 
ship,  if  forwards  they  will  not  act  in  the  Trust,  the 
Court  will  compel  them,  nor  will  the  Court  appoint 
others  in  their  stead,  unless  under  very  particular 
circumstances  (x). 

Where  there  is  no  Guardian,  an  Infant  may,  by 
Petition,  without  suit,  obtain  an  Order  for  the  ap- 
pointment of  a  Person  to  act  as  Guardian  (y),  (even 
where  the  Father  is  living,  if  Be  be  an  improvident 
Person,)  and  also  obtain  a  reference  as  to  Mainte- 

(r)  Blake  ▼.  Leigh,  AmbL  (y)  Ex  parte  JBm:;^^  3  Atk. 

3c6)  7*  813*  Ex  parte  SaUer^  3  Bro. 

{s)  De  MannevSle  v.   De  C.  C  500.  S  C.  3  Dick.  769. 

Mannmlkt  10  Ves.  63,  4.  where  the  Bubject  is  much  dis* 

«    (^)bist.  di  to  25.  cossed  by  the  Registrar.   Ex 

(u)  aKeefe  v.  Casey,  1  Sch.  parte  Kent,  ibid.  p.  8S.  MdlUh 

&  Lefr.  lOo*  Ex  parte  Sabefj  and  Da  Costa,  a  Atk.  14.  Ex 

8  Bro.  C.  C  50a  narte  Whkfidd,   3   Atk.  315- 

(f  )  Spencer  against  Earl  of  JLady  Tenham  V.  Barrett^  s  Bro. 

CkesteifieU,  Ambl.  P.  C.  539. 
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hance  (z) ;  but  though  such  an  Order  has  often  been 
made  (a),  It  has  in  some  instances  been  prevented 
being  fully  carried  into  execution  until  a  Bill  has  been 
filed ;  as  where  the  Property  is  considerable,  or  it 
is  necessary  to  take  accounts  in  the  Master's  OfEce  ; 
or  when  Tinistees  in  whom  a  discretionary  power  is 
vested  are  called  on  to  allow  a  Maintenance  {b).  The 
Costs  of  the  Petition  will  be  allowed  to  the  Guardian 
in  his  accounts  (c). 

A  Guardian  has,  on  Petition,  been  appointed  to  an 
Orphan  Infant,  without  Property,  to  consent  to  her 
Marriage  {d)  ;  the  Petition  being  supported  by 
the  Affidavit  of  the  Petitioner's  Brother,  that  the 
Father  died  a  Widower,  and  that  the  Deponent  was 
the  Brother  and  nearest  Friend  of  the  Infant,  and 
that  she  was  not  entitled  to  any  Property,  real  or 
personal,  and  was  of  the  Age  of  Twenty. 

In  some  cases  a  Receiver  has  also  been  appointed 
on  Petition  {e)  ;  but  Lord  Hardwire  thought  that 
was  going  too  far  (^f).  The  right  to  Guardianship 
will  never  be  decided  on  Petition,  but  only  on  a 
BiU  (g). 

Where  the  Infant's  Property  is  very  small^  the 
Court,  on  Petition^  appoints  a  Guardian,  mthout  a 
reference  to  the  Master :  but  where  the  Property 


(z)  Ex  parte  Mountford^ 
15  Ves.  445. 

(a)  See  the  Cases  mentioned 
by  Mr.  Dickens,  in  £x  parte 
Saber^  3  Dick.  772. 

(fi)  Corbet  v.  Tottenham^ 
1  Ball  and  Beatty,  Irish  Rep. 
p.  60. 

(c)Ex  parte  Salter^  3  Bro. 
G.  C.  500. 

VOL.   I.  -H 


{d)     In     re    Woolscomhet 

1  Madd.  Rep.  213. 

{e)  Ex  parte  Ocfe/Z,  mentioned 

2  Atk.  315.     Ex  parte  Peploe, 
mentioned  3  Bro.  C.  C.  501. 

(/)    Ex    parte    Whitfieldy 
2  Atk.  315. 

(g)  Ex  parte  Hopkins^  3  P. 
Wms.  152. 
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amounted  to  1,500  /•»  the  Court  would  not  appoint 
without  a  reference  (A). 

If  the  Ecclesiastical  Courts  take  upon  them  to 
appoint  Guardians,  ex  officio^  without  a  Suit  in- 
stituted for  that  purpose,  a  Quo  Warranto^  it  seems, 
might  issue  against  them,  for  it  is  breaking  in  upon 
the  Jurisdiction  of  the  Chancery,  in  regard  to  the 
Guardianship  of  Infants  (1). 

If  any  misbehaviour  be  shown  in  a  Guardian,  the 
Court,  as  it  is  a  Inatter  of  Trust,  has,  as  before  ob- 
served, a  superintendency  over  it  (Ar),  and  will  inter- 
fere on  Petition  only  (/) ;  and  the  proper  application 
to  change  a  Guardian,  seems  to  be  hy  Petition  (m)^ 
but  it  has  been  said,  that  if  a  Testamentary  Guardian 
has  once  taken  the  Trust  upon  him,  and  acted  as 
Guardian,  if  it  is  sought  to  remove  him  for  mis* 
conduct,  a  Bill  must  be  filed  (n). 

If  a  Testamentary  Guardian  be  declared  a  Bank- 
rupt, it  will  beM*eferred  to  the  Master  to  approve  of 
another  person  to  act  as  Guardian  (0).  But  it  is  no 
objection  to  a  Guardian  that  he  is  a  Dissenter  (p);  nor 
is  it  a  sufficient  reason  for  taking  away  a  testamentary 
Guardianship  from  a  Mother  that  she  was  married 
to  a  second  Husband,  and  that  she  was  also  Devisee 
in  Remainder  of  the  Real  Estate,  in  case  the  Infiint 
Ward  died  without  Issue  (y). 

A  Testamentary    Guardian  cannot   change  the 

(h)  Wheeler y  Ex  parte,  1 6  Ves.     7  Ves.  348.     Anon.  MS.  a«d 
«66.  Dec.  1803. 

(jj  Buck  V.  Draper,  3  Atk.         («)  O'Keeft  v.  Case^,  1  Scli. 
631.  &Lcfr.  106. 

*^',l-^' ^""' ''^'  )?)   ^^^   »•    Tottenham, 

(f)  Ibid.  117.  1  BaU  &  Bea.  p.  61. 

(m)  Vid.  Emi  of  Ilchester,         (y)  3  Bro.  C.  C.  341,  m 
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nature  of  tbe  Itlfant^9  Estate,  red  into  perBonatey,  or 
personalty  into  real  (s\  unless  <utkoiized  by  the 
Will  80  to  do  (t)y  or  where  it  is  numilaBtly  for  the 
Infant's  advantage.  They  cannot  do  it  ^antanfy  (ti\ 
Lands  purchased  by  the  Guardi^  miii  the"  Infimtfs 
personal  Estate,  or  the  Rents  and  Pn^gts  of  bds  Real 
Edtatff,  w3I,  in  case>  of  his  deaths  dimo^g'Minoritj^ 

be  considered  still  as  Personalty  (^)' ;  md  tlhere-wsin^ 
good,  reasoift  for  this:  for  if  aa  In&nfc^s  Tmstees 
could  >ti»il  and  oonv^  his  personal  Estate  inta  Aeal 
Property,  they  would  thereby  debar  the  Infant  jof /the 
tight  1^  Law  gives  him  of  disposing  of  bis  pensonal 
Estate  at  seventeen,  and  might  at  thdr  pleasafe  adft> 
vtmbethe  Heir,  and  prevent  an  Infimt  from  providing 
£»r  hss  younger  children  (  ^).  * 

In  several  cases,  therefore,  the  Personal*  IVopert^ 
of  an  Infant  has  been  ordered  by  the  Court  to  be  laid 
oifct^in  the  purchase  of  Land,  though  there  was  no 
imthority  in  the  V^l  for  changing  the  nature  of  the 
Erqperty ;  it  being  at  the  same  time  ordered  that  the 
fistate?  pnrdiased  should  be  <tmveyed  in  Trust  for 
.  tiielaiknt,  his  Essecutor^ and AdmimsiratorSy  until 
li0>'ttfaBuld  attam  the  age  of  twenty-one,  and  afler- 
votrds^  j/or  him  and  his  Heirs  {z). 


I « 


<^)  See  diet,  in  Rook  and 
W^arihy  i  Ve<.  461. 
**»<Se)  Ttrrjfyf,  Terry,  Prec.  Ch. 

373- 

'  ■  )(tt)  Intoood  V.  Twine,  Ambl. 
419,  490.  S.  C.  a  Eden,  153. 
'  ix)  Gibson  and  Scudamore, 
1  Dick.  45*  S.  C.  Sdect  cases 
in  Ch.  p.  63,  and  Mos.  6.  Earl 
of  Wtnchelsea  v.  Nordijji, 
1  Vein.  434.  Sed  vid.  Intoood 
V.  Ikifytte,  2  Ed^n;  148. 


(y)  1  Vera.  437;  and  see 
Pierson  v.  Shoi-e,  i  Atk,  483. 

(z)  Ashburton  v.  Ashburton^ 
6  Yes.  6 ;  and  see  Sergeson  v. 
Sedey,  2  Atk.  41 3.  In  Ex  parte 
Bromfieldf  3  Bro.  C.  C.  516. 
the  Ld.  Chancellor  says,  '*  I  do 
not  remember  any  such  order 
(that  the  produce  shall  be  con- 
sidered as  personal  estate)  made 
with  reject  to  timber  cut  on 
the  infant's  estate. 

Z  2 
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As  a  Trustee  out  of  Court  cannot  change  the  nature 
of  an  Infant's  Property,  so  the  Court,  which  is  only  a 
Trustee,  will  act  as  the  Trustee  out  of  Court  is  bound 
to  do ;  and  finding  that  a  change  will  be  for  the 
benefit  of  the  Infant,  will  .so  deal  with  it  as  not  to 
affect  the  Powers  of  the  Infant  over  his  IVoperty, 
even  during  his  Infancy,  when  he  has  power  over 
oqe  species  of  property,  not  over  the  other.  It  may 
be  for  the  benefit  of  an  Infant,  in  many  cases,  that 
Money  should  be  laid  out  in  I^nd,  if  he  should  live 
to  become  adult ;  but,  if  he  does  not,  it  is  a  gnsat 
prejudice  to  him  taking  away  his  dominion,  by  the 
power  of  disposition  he  has  over,  personal  Property 
80  long  before  he  has  it  over  real  Estate.  The  Court, 
therefore,  with  reference  to  his  situation  even  during 
infancy  as  to  his  powers  over  property,  works  the 
change,  not  to  all  intents  and  purposes,  but  with  this 
qualification,  that  if  he  lives  he  may  take  it  as  Real 
Estate,  but  without  prejudice  to  his  right  over  it 
during  Infancy,  as  personal  Property  (/z).  Where  a 
charge  is  paid  ofi^,  or  a  Mortgage  redeemed  with  an 
Infant's  personal  property,  it  is  ordered  that  it  be 
considered  as  personal  Estate  for  the  benefit  of  the 
Infant  (i). 

When  the  Guardian  of  an  Infant  Tenant  in  Tail 

cuts  down  Timber,  the  Money  it  produces  will  be 

considered  as  the  personal  Estate  of  the  Infant ;  but 

if  the  Infant  has  the  Fee,  it  will  be  considered  as 

'  jBea/Estate  (c). 

(fl)  Ex  parte  PAiBip*,  19  Ve«.  (c)  Tuttit  v.  Tuttiif  AmbU 
123,  3.^  370.   Mason  r.  Maton,  mcn.- 

(5)  Sic  diet.  £x  parte  Brorn'*     tioned  Ambl.  371. 
/eW,  3  Bro.  C.  C.  510.       *      \ 


INtANTS*  341 

Money  ordered  to  be  laid  out  in  Land  for  the 
benefit  of  an  Infant,  must  be  so  laid  out ;  nor  can 
there  be  an  election  to  have  the  Money,  as  there 
m^ht,  if  the  Infant  was  of  age  to  elect  (^  ). 

If  a  Feme  purchases  a  Church  Lease  to  her  and 
her  Heirs  for  three  Lives,  and  dies,  leaving  an  Infant 
Daughter,  and  two  of  the  Lives  die,  and  the  Infant's 
Guardian  renews  the  Lease,  this  is  a  new  acquisition, 
and  goes  to  the  Heirs  on  the  part  of  the  Father  (e). 

The  Guardian  is  the  proper  judge  at  what  school 
to  place  his  Ward ;  and  the  Court  will  not  indulge 
the  Infant  in  being  put  with  a  private  Tutor,  or  in 
changing  his  school ;  and  if  he  should  refuse  to  go  to 
school  will  compel  him  (y )  ;  but  in  the  case  of  a  Fe- 
male  Ward,  above  the  age  of  puberty  and  marriage, 
some  weight  will  be  laid  on  the  inclination  of  the 
Infant,  as  to  with  whom  she  should  reside,  and  be 
educated  {g). 

K  Guardians  disagree  as  to  the  management  of  their 
Wted,  the  Guardianship  devolves  on  the  Court  (A)  ; 
and  where  there  were  differences  between  Guardians 
as  to  the  Education  of  the  Ward,  parol  Evidence  was 
held  to  be  admissible  of  the  Intent  of  the  Father.  In- 
deed, in  such  cases,  all  sorts  of  Evidence,  it  has  been 
said,  are  received,  to  govern  the  Court  in  its  direc- 
tion (i). 

2dly.  The  doctrine  of  the  Court  relative  to  the 
Maintenance  of  Infants  may  next  be  considered. 

((/)  See  diet,  in  Rook  and         (J)HaU\.HaU,^hik,*]^\\ 
JVarthf  1  Yes.  461.  and  see  Anon.  2  Ve».  374- 

/  X  ,^            ^       «        ^,  (^^  Anon.  2  Ves.  375- 

(e)  Ma^onv.  Day,  Free.  Ch.  n^\  storke  v.  Storke,    3  P. 

319.;  and  see  Pierson  v.  Shore',  Wms.  52.' 

I  Atk.  480.  (/)  .Anoi>.  2  Vcs.  $6^ 

23 
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Sir  Joseph  Jekj/U  was  the  first  who  ordered  a  re-* 
ference  as  to  Maintenance,  though  no  Bill  was  ffled 
for  that  puipose ;  and  this  has  since  been  frequently 
practised  (h)  ;  but  the  mwe  recent  course  of  the 
Court  seems  to  be,  not  to  grant  a  Maintenance  upon 
Petition  only,  except  in  very  special  cases ;  as,  where 
there  is  a  specific  fund  for  Maintenance,  or  the  pt)- 
perty  is  v^  small ;  but,  as  a  general  Rule,  if  the  In- 
fant has  tool,  per  Annum,  a  Bill  should  be  filed  (0* 
In  those  cases  where  Maintenance  is  directed  without 
suit,  Costs  may  also  be  ordered  (nf)» 

The  Act  of  the  52  Geo.  3.  c.  32,  authorizes  the 
Court  of  Chancery 9  or  Exchequer^  in  any  cause  de- 
pending, or  to  be  depending,  to  order  Diyidends  or 
Stocks,  &c.  belonging  to  Infants,  to  be  paid  to  Guar- 
dians or  other  Persons  for  Maintenance  of  the  Infant 
or  Infants,  or  for  their  use  and  benefit,  according  to 
the  discretion  of  those  Courts ;  and  by  the  52  Greo. 
3.  c.  158,  the  former  Act  is  extended  to  eases  where 
Infants  are  entitled  to  Sotdh  Sea^  East  India^  and  all 
other  Stocks. 

Maintenance  will  not  in  general  be  allowed  for 
Hme  past  (n%  though  it  may  under  particular  eircum- 
stances  (0) ;  but  interest  is  never  allowed  on  arrears  of 


(k)  See  Ex  parte  Kenty  3  Bro. 
C.  C.  88,  and  £x  parte  SaUer, 
ibid.  500. 

(/)  Ex  parte  Mounf/orty  15 
Yes.  p.  448.  In  this  case  it 
does  not  appear  what  was  the 
annual  of  ttie  Infant's  pro- 
perty produce;  probably^  as 
an  order  for  maintenance  was 
there  made  on  petitton,  the  pro- 
perty was  under  *ioo/.  per 
annum,    otherwise*  what  the 


Ld.  Chan,  did  was  inconsisteot 
with  what  he  said. 
(m)  Ex  parte  Thonuzs,  Ambl. 

146. 

(fi)  Hughes  V.  Hughes^  1  Bro. 
C.  C.  386.  HiU  and  Chapman, 
2  Bro.  C.  C.  331. 

(0)  Maberfy  and  Turiaih  >4 
Yes.  499,  overruling  Andre^n9 
and  Partingtonf  3  Bro.  60. 
S.  C.  2  Cox,  283;  l>ut  see  the 
remark  on  that  caie  by  the  So- 
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Maintenttioe,  any  more  than  ufoa  the  arrears  of  a 
Jointure  (py 

Where  there  is  a  specific  Legacy  of  Stock,  Divi- 
dends are  due  for  Maintenance  from  the  death  of  the 
Testator  (jq). 

Where  a  Fund  is  given  as  a  Bounty  to  a  Child» 
the  Father^  ifofabitity^  notwithstanding  a  provision 
tot  Maintenance  in  the  donation^  must  maintain  the 
Child  (r),  unless  in  case^  where  it  is  given  to  the  Fa- 
ther {$).  IS  the  Testator  has  given  Dividends  to  the 
Father  for  the  Maintenance  of  the  Children,  it  amounts 
to  a  Legacy  of  the  Dividends  to  him,  which  he  will 
be  entitled  to,  though  he  has  not  spent  half  of  it  in 
the  Childrens  Maintenance  (/)• 

Where  Legacies  are  given  to  a  Child  by  a  Relation^ 
a  Father  is  not  only  obliged  to  maintain  the  Child, 
and  provide  for  him  out  of  his  own  pocket,  but  he 
eannot  apply  the  Legacy  to  set  him  out  in  the  Worlds 
or  place  him  as  an  apprentice  or  cledc  (u). 

But  whether  an  Infiiat  sfcall  have  an  allowance  of 
Maintenance  during  the  life  of  the  Father,  depends 
always  upon  the  particular  circumstances  of  the  case  (x). 
The  question  generally  is,  whether  he  is  of  ability. 
It  is  not  necessary  that  he  should  be  absolutely  insol- 

licitor-Generalinffoi/^v.Pra^,  926;  but  see  Ho5t0  r.  Pratt ^ 

3  Ves.  733 ;  see  also  Rainsford  3  Ves.  730,  where^  maintenance 

V.  FreemcHy  1  Cox,  417.  SUs&h  bein^  du-eoted  by  the  will,  no 

▼.  Skato,  Q  Ves.  288.  Reeves  v.  in(}uiry  was  directed  as  to  the 

BrvmeTj  0  Ves.  495.  Sherwood  ability  of  the  father, 

and  Smiih,  6  Ves.  454.  (,)  1  Bro.  C.  C.  388. 

(p)  MdUsh  and  MdUsh,  H         (f)  Andrews  v.  Partington, 
Ves.  516,  517.  jj  ^^^  *     ' 

(q)  Barrington  v.  Tristham,         ,     '      T         ^7  *  1 

6  Ves.  349.  (">  ^rley  v.  Darley,  3  Atk, 

(r)  Hughes  against  Hughes,     399< 
r  Bro.  C.  C.  386.   Munday         {j:)Jachon\,  Jackson,  i  Atk. 
against  £arl  Howe,  4  Bro.  C.  U.     515. 

z  4 
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vent  in  order  to  claim  an  allowance,  but  that  he  is  not 
in  sufficient  circumstances  to  maintain  his  Child  suit* 
ably  to  his  expectations  ( y).  In  one  case  it  was  held, 
that  a  Father  with  6,000  /•  a  year  was  not  of  ability 
to  maintain  his  six  Infant/  Children !  *'  It  is  very 
loose,"  said  Sir  Wm.  Grant,  M.  R.  **to  consider 
any  particular  income  as  enabling  a  Father  to  main- 
tain his  Children.  To  a  Nobleman,  6,000  /•  a  year 
would  not  be  thought  enou^  to  exclude  him  from 
requiring  some  Maintenance  out  of  his  Childrens 
fortimes.  To  a  private  Gentleman  it  may  be  other- 
wise ''  (z).  In  previous  cases  it  was  held,  that  a 
Parent  must  maintain  his  Childy  unless  totally  inca- 
pable, or  by  having  a  numerous  family  of  children  he 
borders  upon  necessity.  Where  Maintenance  is  al- 
lowed, it  is  always  paid  to  the  Parent  out  of  the 
Child's  Estate ;  and  there  is  no  instance  of  its  being 
deducted  out  of  a  L^acy  left  by  a  Father  to  the 
Child  (a),  or  out  of  a  Debt  due  from  the  Father, 
though  insisted  on  by  Creditors  (&). 

A  Mother,  married  to  a  second  Husband,  is  not 
obliged  to  maintain  the  Children  by  the  first  (c) ;  but 
is  entitled  to  an  allowance  f(»r  Maintenance  from  the 

Interest  of  their  fortunes  (cO* 

Where  a  Man  had  Children  by  his  first  Wife,  and 
on  her  death  married  a  second,  and  by  the  Settlement 
the  Children  of  that  Marriage  were  expressly  secured 
a  Maintenance,  it  was  held,  after  the  second  Wife's 

(y)  Buckmrth  v.  BuchwHh,         (b)  Ibid.  Bank  of  England  ▼. 
1  Cox,  80.  Morrisy  there  citCMi. 

(«)  Jetvou  V.  Silk,  Coop.  53.         j J^  ^^^^d  ^  ^^"^'  ^C  ' 
(«)  Jeffreys  v.  Jegrtyi,  3  Atk.     J^^^   ,  g/^  L  ^Ts.  S-Ip! 
^*  Anon.  29di  AprU,  1816. 
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death,  tibat  the  Father  was  not  bound  to  maintain  a 
Child  by  the  second  Wife. 

Maintenance  will  be  allowed  where  the  Principal 
and  Interest  of  a  Legacy  to  a  Child  is  vested,  though 
the  Interest  is  directed  to  accumulate  till  the  Legatee 
attains  twenty-one  (e). 

So  Mamtenance  wiU,  if  necessary,  be  allowed  to 
Infants,  where  the  chance  of  surviving  is  equal  among 
all,  and  no  other  interest  that  upon  any  contingency 
would  take  effect,  will  be  defeated  (/),  or  where  the 
Devisee  over  consents  (^) ;  and  tfcis,  though  there  be 
in  the  Will,  under  which  the  Infants  claim  the  Main- 
tenance, a  direction  for  accumulation  during  minority. 
But  where,  in  the  event  of  the  Infant's  death  under 
twenty-one,  leaving  Issue,  the  accumulated  Property 
is  to  go  to  such  Issue,  Maintenance  is  not  allowed  (A). 
In  those  cases  where  the  Infant  has  not  the  absolute 
Interest,  Maintenance  is  not  granted  on  Petition  only, 
but  on  a  Bijljiled  exclusively  for  that  purpose  (i). 

Where,  from  proceedings  on  a  Bill  for  an  Account, 
the  Court  is  satisfied  that  the  Fund  is  clear,  an  Infant 
Residimry  Legatee,  in  respect  of  the  necessary  delay 
on  taking  of  the  Accounts,  may  have  an  allowance 
for  Maintenance  in  the  mean  time  (Ar). 

{e)  Stretch   v.    Wathinsj    i  maintenance  wiU  not  be  allowed 

Madd.    Rep.    253  ;  and   see  ^  [Anon.  MS.] 

Fairman  v.  Greerij  10  Ves.  48.  (A)  Errat  and  Barlow,   14 

(/)  See  GreentoeU  v.  Green^  ^^  202.  Aynstvorthy.  Prat^ 

well,  5  Ves.  194.  ErnngtoA  v.  ^^^j[, "  ^^/  321.  Ex  parte 

Chapman,  1 3  Ves.  25.  Ex  parte  ^TO  ^  *  ^^;  ^^  ^^^"  ^• 

Kebble,  1 1  Ves.  604.  Lomax  v.  ^^^^rne,  9  Ves.  47Q. 

Lwnax,  ibid.  48.  Wells  v.  Push.  Wf  airman  v.  Green,  10  Ves. 

MS,  ^^"  '5>«i  ytt<prc  ;  for  £x  parte 

Kebble,  11  Ves.  604,  was  on 

(g)  Fairman  v.  Green,  1  p  Ves.  petition. 

48.    If  the  Devisee  over  be  an         [k)  Warier  v. ,  1 3  Ves.  9s. 

Infant,  he  cannot  consent,  and  Jertaue  v.  Silk,  Coop.  52. 
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Wlien  Trastees  are  dhticted  by  WiU  to  apply  m 
much  Interest  as  may  be  netessary  for  maintatnmg, 
he*  the  Court  will^  if  ike  Infants  have  other  IVoperty, 
ctanfine  the  Mainteiiaiice  to  what  is  actually  neoea- 

aaiy(0. 

A  Testator  directed  Maintenance  for  hia  Sons 

dnriz^  Mmority^  and  £at  his  Daughter  till  twenty-one 

or  Matrii^^  and  gave  her  a  Legacy  in  case  fht 

ahoald  attain  twenty-one,  payable,  and  to  carry  Inte- 

raat  from  that  time  j  yet,  having  married  at  e^hteen, 

she  WW  attowed  Maintenance  for  the  interval  until 

twenty^otie  (i}i)u 

The  Interest  of  small  Legacies  (300/.)  has  been 
orde^d  to  be  paid  tq  the  Mother  for  Maintenance, 
rtpcn  her  affidavit  that  the  Father  was  abroad  in  very 
Mibftrrassed  circumstances  (n). 

The  Court,  it  seems,  always  refers  it  generally  to 
Ae  Master,  to  consider  of  a  proper  allowance,  and 
does  not  make  a  special  reference  (0) ;  and  a  large 
allowance  for  Maintenance  and  Education  will,  under 
circumstances,  be  granted  (p)i  b»  where  a  Guardian 
dr  Father  are  in  distressed  circumstances  (q) ;  and 
where  a  Mother  (r)  or  younger  Children  are  left  des- 
titute, a  large  allowance  will  be  made  to  the  eldest  Son 
to  enable  him  tanuuniam  them  (s). 

(f}  Rmnlkis  ▼•  Gol^pi  S         (p)  Ex  parte  Lord  Pdrty  7 
Vet*  440i  Ves.  403. 


(m)   Chambert   v.  GMomj  (g)  Moach  ▼.  Gwrvan^  1  Ves. 

11  Ves.  1.  Sme  on  tluis  sdbject  i6o. 

Buikr  v.  BiHier,  ir  Atk.  60.  (r)   Heydum   ▼.  Heyham, 

J^etfS'^.JeffreySy^Aik.i^S.  l  Cox,  179 


(if)  Walker  yf.  Shofe^  15  Vet.         {$)  Harvey  v.  Harvejfj  a  P. 
13.  Wins.  24.  £anoy  ▼.  Dnie  mnd 

ip)BlaneHv.  Bnmen^  1  Bro.     Dn^tese^  Ath^  2  Atk.  447. 


193. 

C.C.  ^79.  Pme^.Felfet 
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It  is  a  general  rule  that  a  Trustee  eannot)  for  the 
purpose  of  Maintenance  break  in  upon  the  Capital^ 
though  the  Capital  may  be  so  small  as  not  to  leave  a 
comfortable  Maintenance  and  Education ;  and  it  is 
very  rarely  that  the  Court  itself  has  broke  in  upon  the 
Capital,  for  the  mere  purpose  of  Maintenance  (/)• 

3dly.  The  Marriages  qf  Infant  Wards  qf  the 
Court  of  Chancery  may  next  be  considered. 

Where  Infimt  Wards  of  the  Court  are  upon  a 
Treaty  of  Marrii^e,  the  consent  of  the  Court  ought 
to  be  obtained.  When  the  Court  is  applied  to»  it 
generally  makes  a  reference  to  the  Master,  to  see 
whether  the  Settlement  proposed  is  proper ;  if  it  is 
found  to  be  improper,  the  Court  will  not  give  the 
Infant  lesve  to  marry  {u). 

In  like  manner,  in  the  City,  an  Orphan  In&nt 
cannot  marry  without  the  License  of  the  Court  of 
Aldermen  on  pain  of  commitment.  The  Husband  n 
usually  required  to  take  out  his  Freedom  of  the  City, 
and  the  Court  refers  it  to  the  Common  Serjeant  to 
approve  of  a  proper  Settlement  {x)^  And  though  it 
appears  the  Party  had  no  notice  of  his  Wife  being  a 
City  Orphan,  yet  stiU  he  is  punishable,  for  he  is  bound 
to  inquire  (3<). 

The  Marriage  of  a  Ward,  without  the  consent  of 
the  Guardian,  is  a  rafviskment  qf  the  Ward^  and 
severely  punishable  by  the  Stat^  qf  Westm.  second^ 
<^-  35  (^)-    ^of  ^  there  any  thing  a  Court  of  Equity 

(0  WaUeer  v.  WetheraU,  6  ( v)  ^d.  note  D.  to  Her- 
Yes.  474 ;  and  see  Anon.  Mo9.     bert  s  Case,  3  P.  Wms.  118. 

(u)  Smith  V.  Smiihy  3  Atk.  (%)  3  Inst.  440.  a  P.  Wnur. 

305.  110.    Fitz,  Nat.  BreT.  3S9.  a* 

(x)   See   Frederiik  v.  Fre-  Edit, 
Herkki  i  P.  Wms.  710,  &C. 
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entertains  greater  jealousy  of,  nor  shows  more  resent* 
ment  against,  than  the  unlawful  Marriage  of  Infants(a). 
The  Courts  seem  to  have  Been  fully  impressed  with  the 
great  truth;  that  no  act  in  Life  is  of  more  importance 
to  an  Individual  thaii  Marriage ;  none,  on  which  the 
happiness  of  its  future  life  so  much  depends. 

Where  an  Infant  is  committed  by  the  Court  to  the 
custody  or  care  of  any  one,  such  Committee  gives  a 
Recc^nizance  that  the  Infant  shall  not  marry  with- 
out leave  of  the  Court,  which  form  is  very  rarely 
altered,  and  only  under  special  circumstances :  so 
that  if  the  Infant  marries,  though  without  the  privily, 
or  knowledge,  or  n^lect  of  the  Committee,  yet  the 
Recognizance  is,  in  strictness,  forfeited,  whatever 
favour  the  Court,  upon  application,  may  think  fit  to 
show  such  Committee,  when  he  appears  not  to  have 
been  in  fault  (&).  In  Dr.  Dam^%  Case  (c)  the  Re- 
cognizance was  on  application  moderated,  viz.  '*  That 
the  Infant  shall  not  marry,  mth  the  Canmittee's 
Privity f  without  the  Consent  of  the  Court.'* 

If  an  Infant  Ward  of  Court  be  suspected  of  being 
about  to  make  an  improper  Marriage,  and  there  be 
an  affidavit  of  such  intended  Marriage,  tue  Chan- 
cellor will  grant  an  Injunction  generally  to  restram 
all  communication  with  the  Infant,  by  Letter  or  other- 
wise (rf)*  Hearsay  Evidence  of  declarations  will  be 
attended  to  on  such  occasions  (e). 

AVliere  an  Infant  Ward  of  the  Court  is  suspected 

(a)  2  P.  Wms.  111.  Raymond's  Case,  For.  58.  S.  C. 

(b)  Set  Eyre  v.  Countess  of  MS.    Beard  and    Trovers,   i 
Shqftshurtff  a  P.  Wms.  io«.  Ves.  313. 

(c)  1  P.  Wms.  698.  ,  V  T,      ^      r^ 

(d)  Pearce  and  Crutchfidd,  W  ^^^^  ▼•  Travers,  1  Ves. 
14  Ves.  806 ;  and  see  Lord  313* 
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of  fonning  an  improper  Marria^,  and  the  Mother, 
her  Guardian,  countenances  it,  the  Court  will  ap* 
point  a  Guardian  in  her  room,  and  restrain  her  from 
giving  her  consent  to  the  Marriage  without  leave  of 
the  Court,  and  that  the  Infant  should  not  be  married 
without  leave  of  the  Court,  and  the  Infant  will  be 
restricted  from  receiving  any  Letters  or  Messages 
from  her  admirer  (^f). 

All  Persons,  it  seems,  concerned  in  the  contrivance 
of  the  Marriage  of  a  Ward  of  Court,  knowing  it  to 
be  such,  are  punishable  for  the  contempt  (g). 

If  Peeresses  are  instrumental  in  the  Marriage  of 
a  Ward  of  Court,  without  the  leave  of  the  Court, 
a  sequestration  will  'be  issued  against  them  for  their 
contempt  (^). 

A  Barrister^  a  principal  contriver  of  the  Mar- 
riage of  a  Ward  who  had  a  large  fortune,  was,  for 
his  offence,  committed  to  the  Fleet,  prohibited  from 
practising  at  the  Bar,  and  struck  out  of  the  Com- 
mission as  a  Justice  of  the  Peace  (i). 

If  a  Lady,  a  Ward  of  the  Court,  marries  after  she 
is  ofitge^  without  the  consent  of  the  Court,  there  is 
no  contempt  in  the  Husband,  nor  can  the  Court 
oblige  him  to  execute  a  Settlement,  if  the  Husband 
does  not  seek  its  assistance  to  obtain  her  Property ; 
but  if  the  Lady  be  under  age,  it  will  be  considered 
as  a  contempt,  and  the  Court  is  enabled,  by  Im- 
prisonment, to  compel  the  Husband  to  make  a  proper 

(y*)  See  Lwd  Shipbrook  v.  (h)   Eyre  and   Countess  of 
Lord  Hinchinhrook,    3   Dick.  Shaftshuryy  2  P.  Wms.  n^- 
547,  8,  and  the  case  there  men- 
tioned ;   and  see  Roach  and  (i)   Mr.    Justice   Mitchell's 
Garcan,  i  Dick.  88.  Case,  a  Atk.  173-  S.  C.  men- 

{g)  Moore  y.Mooref  2  Atk.  tioned  Ambl.  304- 
157- 
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Settlement  {k%  In  a  very  aggravated  case,  where  a 
Guardian  married  his  Ward,  who  was  of  age,  to  his 
Son*  who  had  no  Property,  it  was  held  to  be  punish- 
able by  an  Iffformadon  (J). 

Where  a  Marriage  of  a  Ward  of  Court,  without 
consent,  takes  place,  on  a  Petition  by  the  Guardian, 
all  Parties  concerned  will  be  ordered  to  attend,  and 
the  Husband  will  be  committed  (but  not  to  clou 
€Q(i^nementy  though  Lord  Hardwicke  made  some 
orders  to  that  eflfect)(9n),  and  restrained  from  re- 

m 

ceiving  his  Wife's  viidts  ;  and  she,  it  seems,  may  be 
compelled  to  leave  her  Hudband  After  some  time, 
the  Husband  may  petition  to  be  discharged,  on  exe- 
cuting a  Settlement,  approved  by  the  Master. 

The  personal  attendance  of  a  person  running  off 
with  and  marrying  a  Ward,  has  deen  dispensed  with, 
on  offering  to  go  before  the  Master,  and  make  a 
Settlement  (n)  \  and  in  some  cases  he  has  been  dis- 
charged on  undertaking  to  make  a  Settlement  (o) ; 
but  this  Lord  Eldon  refused  to  do  (jp).  The  common 
course  of  the  Court  is  to  have  a  reference  to  the 
Master,  to  see  that  a  pnoper  Settlement  shall  be 
made  befwe  the  contempt  can  be  cleared  (jj). 

Marrying  an  Infant  Ward  of  the  Court  is  a  con- 
tempt, though  the  Parties  concerned  in  such  Marrisge 
had  no  notice  that  the  Infant  was  a  Ward  of  the 
Court  (r)  :  and  a  Marriage  in  ScoiUmd^  though  on 

{h)  Ball  V.  €W^,  1  Ves.  and  8g.   Winch  and  James,  4  Yes. 

Beames,  p.  300.  387. 

(0  GoodhaUT.  Harris,  a  P.  (p)  Bathursi  v.  Miurrag,  S 

Wms.  560.  Vea.  79. 

(m)  See  8  Yea.  79.  {q)  Sttoms  v.  Suomgs,  1  Vei. 

(n)  Green  against  Pritder,  jun.  154. 

Ambl.  60s.  MHcibert'sCaaeySP-WiBS. 

(o)  StaclLhole's  case,  3  Ves.  110. 
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the  day  the  Bill  was  filed,  has  been  held  to  be  a 
contempt  (s). 

And  though  a  Marriage  has  been  had  widi  a  Ward 
of  Court,  and  some  years  elapse  before  it  comes  to 
the  knowledge  of  the  Court,  yet  it  will  not  su£fer 
time  to  aSect  the  right  of  the  Court  to  interpose  in 
respect  of  the  contempt  (0 ;  but  it  will  not  punish 
the  Party  in  such  case,  unless  very  strongly  called 
upon  so  to  do  (ti). 

If  the  Father  is  of  ability,  and  implicated  in  the 
procurement  of  the  Marriage,  the  Court,  it  seems, 
will  use  its  animadversion,  to  obtain  a  proper  pro- 
vision from  him. 

In  Settlements  of  the  Property  of  Female  Wards 
of  Court,  much  will  depend  upon  the  Fortune  of  the 
Husband,  and  his  conduct.  If  a  Beggar  marries  the 
Woman  for  the  sake  of  her  Fortune,  the  Court  will 
not  permit  him  to  touch  that  Fortune ;  but  if  the 
Husband  be  of  equal .  rank  and  fortune  with  the 
Ward,  and  as  considerable  a  Settlement  is  made  by 
the  one  as  by  the  other,  attention  will  be  paid  to 
such  circumstances  (<r).  The  usual  Settlement  seems 
to  be,  to  settle  one  fifth  of  the  Diiddends  and  Interest 
of  the  Property  upon  the  Husband,  and  the  residue 
upon  the  Wife,  for  her  sole  and  separate  use  during 
their  joint  Lives,  with  a  clause  to  prevent  antici- 

(«)  SaUis  V.  Savig^nont  6  Yes.  tonal  Coutt  of  London,  16th 

573.   The  modes  m  which  a  Jidy,  1811.  See  Dr.Dodson's 

marriaffe  in  Scotland  may  be  Keport  of  thii  Case, 

effected,  are  fully  wnaidered  in  /^  g^  ^  q^^^^  ,  Ves.  and 

Bidrumfle  v.  BdrywpU,  d^  Beames,  agy. 

aded,  with  his  usual  learning,  ,  .  ,, . , 

eloouence,  and  ludmnent,  by  («^)  ^^  3^*- 

Sir  Wm.  Scott,  in  tbe  Consis-  («)  Ibid.  303. 
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pation(^)i  and  a  power  to  the  Wife  to  give  another 
one-fifth  to  the  Husband  by  Will ;  the  residue,  sub- 
ject to  a  Provision  for  maintenance,  to  accumulate, 
and  with  the  Principal  to  go  to  the  Children  at  their 
ages  of  twenty-one  gr  Marriage,  or  if  only  one  Child, 
to  that  Child ;  and  in  the  event  of  a  second  Mar- 
riage (js),  a  power  to  the  Wife  to  charge,  by  way  of 
Appoinjtment,  to  each  Child  by  the  first  Marriage  (a). 
In  case  of.no  Children,  the  Husband  surviving,  the 
Limitation  is,  in  default  of  appointment,  to  her  next 
of  Kin,  exclusive  of  the  Husband  (&)• 

In  a  gross  case  on  the  part  of  the  Husband,  the 
Court  refused  even  to  pay  his  debts  out  of  the  ac- 
cumulations (c). 

Contriving  a  Marriage,  without  a  due  publication 
of  Banns,  is  a  conspiracy  at  Common  Law,  excluave 
of  the  contempt^  for  which,  it  has  bean  said,  a  Party 
nun/  and  ought  to  be  indicted  ((f)  ;  and  where,  upon 
the  Marriage  of  a  Ward  of  the  Court,  the  Husband 
had  falsely  sworn  she  was  of  age,  though  only  four- 
teen, the  Clergyman  was  ordered  to  attend,  and  was 
reprimanded,  and  the  Husband  was  committed,  and 
ordered  to  be  indicted,  which  he  was,  and  was  con- 
victed, and  suffered  the  punishment  of  the  Pillory 
and  Imprisonment.   On  his  Petition  to  be  dischaiged 

(^)  See  Choisaiug  v.  Par*  (b)    Bathurst   v.    Murrm/, 

sonage,  5  Vei.  17.  8  Veg.  74. 

(x)  In  one  ctiae  on  a  second  ^  ^  ^,                   « 

Mamaffe,  the  Wife  was  enabled  W  Chastatng  v.  Partmage, 

to  setUe   the   Interest    of  a  5  ves.  15. 

moiely  of  her  fortune  on  the  ^^  p,^.  ^,  j^^   ^  yes. 

second  Husband.  See  4  Ves.  \/  5^^^  ^^  j^^^^, 

30V).  —  -  -                  -    - 


(a)  See  fVeUi  v.  -Prrcf,  5  Ves.     cited .  And  a  P.  w™.  k6o. 
398. 


cited ;  and  a  P.  Wnas.  560. 
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on  executing  a  Settlement,  the  Chancellor  would 
not  approve  a  proposal  giving  him  any  further  In- 
terest than  in  caise  of  his  surviving  his  Wife,  and  no 
Children,  and  an  Appointment  in  his  favour  by  his 
Wife  (e). 

It  has  been  determined,  that  a  General  Act  of 
Pardon,  though  with  an  exception  of  contempts, 
extends  to  pardon  contempts  in  marrying  Infant 
Wards  of  a  Court  of  Equity  (/*). 

Agreements  before  Marriage ,  and  in  consideration 
of  the  Marriage,  on  behalf  of  Infants,  by  Parents  and 
Guardians,  or  by  the  Infant  alone  (g),  have,  as  to 
Personal  Estate^  been  held  binding  on  the  Infants  (A). 
Indeed,  if  a  Parent  or  Guardian  could  not,  in  such 
cases,  contract  on  behalf  of  a  Female  Infant,  so  as 
to  bind  the  property,  the  Husband,  as  it  is  a  per- 
sonal thing,  would  be  absolutely  entitled  to  It  imme- 
diately upon  the  Marriage  (/).  And  though  in 
cases  of  this  kind.  Parents  or  Guardians  act^audu* 
lently  or  comtpthf,  the  Marriage  Agreement  is  not 
therefore  to  be  set  aside,  or  the  Children  to  be 
stript,  but  the  Father  or  Guardian  will  be  decreed 
to  make  satisfaction,  as  will,  also,  the  Husband,  if 
a  Party  to  the  Fraud  (Jc).     It  seems,  however,  to  be 


(«)  MiUet  V.  Rffimty  7  Ves. 
419,  and  vid.  what  is  said  of 
that  case  in  Ball  v.  Coutts,  1 
Ves.  &  Beames,  p.  S98. 

(^)  Phipps  V.  Earl  of  An^ 
gleseay  1  P.  Wms.  696. 

(g)  Williams  v.  Chitty^  3  Ves. 
545 ;  see  on  this  subject  S/o- 
eombe  against  Glubif,  *^  Bro. 
C.  C.  s^i. 

(A)  3  Atk.  613.  a  P.  Wms. 
608.  Anslie  v.  Mcdlycott^  9  Yes. 

VOL*  I. 


19 ;  and  see  Durnford  and 
Lane^  1  Bro.  C.  C.  106;  but 
see  what  is  said  of  tliat  case  in 
Carruthers  v.  Carruthersy  4 Bro. 
C.  C.  510.  Cannel  v.  Buckle ^ 

2  P.  Wms.  244^  Lacy  v.  MoorCf 

3  Bro.  P.  C.  514.  Price  r. 
SeySy  Bam.  117.  Seamer  v. 
Binghamy  3  Atk«  56. 

(0  3  Atk.  613. 
(k)  Harvey  and  Ashley^   3 
Atk.  611. 

A  A 
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settled,  (after  much  contrariety  of  opinion,)  that  a 
Female  Infant  cannot  be  irrevocably  bound  by 
Articles  entered  into  during  Minority,  as  to  her  Real 
Estate^  but  may  refuse  to  be  bound,  and  abide  by  the 
Interest  the  Law  casts  upon  her,  which  nothing  but 
her  own  act,  after  the  period  of  majority,  can  fetter  or 
affect  (/) ;  such  as  by  receiving  Interest  (m),  or  ac- 
cepting a  Jointure  for  a  year  and  a  half  («)«  Even 
a  partial  accession  at  twenty-one  to  a  Settlement  by  a 
Female  Infant  would  be  considered  as  an  Election 
to  abide  by  the  whole  (o) ;  and  it  is  to  be  observed, 
that  if  a  Male  Infant  marries  an  adult  Female,  who  by 
Settlement  covenants  that  her  Estate  shall  be  settled 
to  certain  uses,  he  is  bound  by  her  Covenant  (p).  And 
if  a  Femide  Infant  does  not.  when  of  age  choose  to 
accede  to  the  engagement  on  her  Marrii^,  the 
conscience  of  her  Husband  is  bound  not  to  aid  her  in 
defeating  it ;  and  in  Equity,  as  he  would  not  be  per- 
mitted  to  do  so,  her  act  during  Coverture  would  not 
be  effectual  (q).  If,  for  instance,  the  property  of  the 
Female  Infant  consisted  of  an  Estate  for  Lives,  she 
might,  when  of  age,  refuse  to  do  any  act;  but  the 
Husband  being  seised  jure  uxorisy  would  have  a 
right  to  say,  that  if  she  would  not  settle  accordii 


(Z)  Clough  V.  Chughy  5  Vei.  (m)  Franklin  v.  Thomburgk, 

717.  S.  C.  before  Lord  Thur-  i  Vem.  13a. 

low,  4 Bro-  C.  C.  510,  mention.  ^^^  ^        ^^ ^,^^     j^^ 

ed,  3  Wooddetons  Lect  453,  607,  mentiobed  a  v4.  671  ; 

in  note ;  and  see  what  is  said  ^^^  see  SmM  v.  Zoto,  1  Atk. 

m  Durnford  and  Lane,  1  Bro.  ^qq 

C.  C.   115;  and  what  Lord  ,\    .,,,            ^     ^  rr 

Eldon  says  in  MUner  v.  Lord  i^)  ^i^  ^'   ^^^^  ^^^ 

Harexvood,  18  Ves.  275,  contra  *^<>o^'  *^  ^®*-  «77- 

Cannell  v.  Buckle,  a  P.  Wms.  (0)  Slocombe  v,  GIM,  8  Bca 

243.  And  see  Lord  Hardwicke's  C  C.  548. 

observations  on  that  case  in  (  j  ^^^^  y^  ^^^  ff^^^ 

Harvey   v.    Ashkif,    3    Atk.  «o5,  18  Vet,  275, 6. 
6i5« 
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to  the  Agreement,  he  would  take  the  Rents ;  and  as 
she  could  not  renew  without  his  consent,  he  would 
not  give  his  consent ;  and  if  the  Estate  expired  during 
the  coverture  she  could  not  complain  (r). 

A  Female  Infant  may  be  barred  of  Dower  at 
Law  by  a  Jointure ;  not,  however,  in  consequence  of 
any  agreement  of  hers,  but  by  force  of  the  Statute, 
27  H^i.  8,  c.  10.  s.  6 ;  and  though  the  Act  recites 
only  five  modes  of  limiting  an  Estate  in  Jointure,  yet 
these  are  only  mentioned  as  examples,  and  do  not 
exclude  any  other  Estate  consistent  with  the  in- 
tention of  the  Act  (s). 

So  also,  in  like  manner,  an  Infant  may  be  barred 
by  an  Equitable  Jointure^  provided  the  Jointure  be 
competent  and  certain{t\ — as  certain  as  her  Dower ; 
but  if  not  certain,  if  only  to  take  place  upon  a 
remote  contingency,  it  will  not  bind  (u)  ;  in  which 
it  differs  from  a  Settlement  by  an  adult  Female 
previously  to  her  Marriage,  as  to  whom,  though  the 
provision  be  inadequate  or  precarious,  it  will  be  a 
good  equitable  Jointure  (a:). 

A  Settlement  to  bind  an  Infant  must  be  fair  and 


(r)  Milner  v.  Ijord  Hare" 
tooodf  18  Ve8.  S76. 

(s)  Duchess  of  Somerset' u 
case,  Dyer  97*.  and  see  348*. 
4  B^.  2'. 

(f)  See  Drury  r.  Dmryy  or 
Earl  of  Bucks  v.  Drury^  bj 
which  name  it  is  reported'  in 
3  Bro.  P.  C.  493.  Wilmot,  177, 
reversing  Lord  Northington't 
decree,  which  is  reported  2  vol. 
£den,  39.  The  opinions  in  the 
House  of  Lords  are  also  re- 
ported ihid«  p. 

(w)  See  Carruthers  v.  Carru- 


ihersy  4  Bro.  C.  C.  500.  Smith 
V.  Smith,  5  Ves.  189.  Clougk 
V.  Cloughy  5  Ves,  710.  Lecky 
▼•  Knox,  1  Ball  6t  Bea.  215. 
The  essentials  to  a  good  join- 
ture under  the  stat.  27,  H.  8. 
are  well  stated  and  illustrated 
by  cases  in  Cruise's  Digest, 
1  vol.  918,  &c,  edit  2. 

(x)  Carruthers  v.  Carruthers, 
4  Bro.  C.  C.  500.  Williams  v, 
Chitty,  3  Ves.  545.  Esicourt  v. 
Estcourt,  1  Cox,  no.  Simpson 
V.  Uuiteridge,  1  Madd.  Rep. 
()13. 
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reasonable  ( t/) ;  but  inequality  between  the  Dower 
and  the  Jointure  will  not  always  invalidate  a  Settle- 
ment. If,  for  instance,  a  Female  Infant  marries  a 
Gentleman  of  great  Estate,  the  Dower  is  one  third, 
and  she  has  a  Jointure  made  to  her  of  one  tenth  of 
the  value;  yet  as  the  Law  intrusts  Parents  and 
Guardians  with  the  judgment  for  the  Provision  of 
Infants,  she  cannot  set  aside  the  Settlement  (z). 

The  favour  shown  to  Infants  may  be  traced  in  a 
variety  of  cases,  and  particularly  in  the  Practice  of  the 
Court,  as  will  be  seen  hereafter. 

The  Interest  of  an  Infant  will  not  be  affected  by 
the  Recital  of  a  Deed  made  during  Infancy  (a). 

If  a  Legacy  is  given  for  the  benefit  of  an  Infant  in 
one  way,  and  it  cannot  be  so  applied,  it  may  be  ap- 
plied for  his  benefit  in  another  way ;  as,  where  the 
Legacy  was  given  to  put  him  into  Orders,  and  he 
became  a  Lunatic,  it  was  applied  in  his  support  (6). 

It  appears  to  have  been  formerly  the  Practice  to 
petition  the  King  to  direct  his  Judges  to  take  a  Fine 
or  Recovery  from  an  Infant.  This  Petition  the 
King  referred  to  his  Chancellor,  for  his  Report  as 
to  the  propriety  of  what  was  thus  petitioned  for  *,  and 
if  after  argument  before  him  he  reported  that  the 
Petition  was  reasonable,  the  King  granted  a  Privy 
Seal  (c)«  But  common  Recoveries,  and  Fines  suffered 
by  Privy  Seal,  are  now  disused,  and  private  Acts  of 
Parliament  are  had  recourse  to  instead  (d). 

Uj)  Williams HgaxratlVilliams.  (b)  Barton  v.  Cooke,  5  Ves. 

1  Bro.  C.  C.  152.  463, 

{z)    3  Atk.   612;  but  see  W  ^i^  Sir  Humphry  Mack- 

what  »  Baid  1  Bro.  C.  C.  1 12.  ^rth's  case,  i  Vern.  461,  and 

/  .    .^.,             -      ,    --  Mr.  Raithby's  note. 

(a)  Mther  v.  Lord  Hare^  (^   ^^^^^  ^^  j^    ^  Saund. 

iworf,  18  Ves.  ^4.  ^]^ 
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By  the  7th  Ann.  c.  1  g,  Infant  Trustees  or  Mort- 
gagees are  upon  Petition  (e)  (it  cannot  be  by  Motion) 
(y)  enabled  to  convey,  under  the  direction  of  the  Court 
of  Chancery  or  Exchequer ,  the  Estates  they  hold  in 
Trust  or  Mortgage,  to  such  person  or  persons  as 
either  of  those  Courts  shall  direct.  This  Act  applies 
to  Copyhold,  as  well  as  Freehold,  Lands  (^),  and,  the 
Act  being  general,  to  Lands  in  Ireland  (Ji\  and  in 
the  East  (i)  and  West  Indies  {k). 

Until  the  passing  of  this  Act,  if  the  Estate  de- 
scended, or  came  to  an  Infant,  the  Mortgagor  could 
not  have  his  Estate  again  until  such  Infant  attained 
twenty-one ;  but  the  Act  extends  only  to  plain  and 
exjpress  Trusts,  and  not  to  such  as  are  implied  or  con- 
structive only  (/) ;  nor  will  an  Infant,  in  general,  be 
ordered  to  convey,  without  suit,  if  he  has  any  duty 
to  perform  as  such  Trustee  beyond  the  mere  Convey- 
ance (tw),  or  if  he  has  an  Inter est^  or  there  be  a  doubt 
on  the  subject  («).  But  though  the  Act  has  been 
held  not  to  extend  to  cases  where  there  are  Trusts  to 
be  performed  requiring  a  discretion  on  the  part  of  the 
Infant,  in  modern  Practice  the  Rule  is  said  (0)  to  be 
relaxed ;  and  that  if  all  the  persons  beneficially  inte- 
rested under  the  Trusts  to  be  performed  are  adult, 
and  free  from  disabilities,  and  petition  the  Court  for 


(e)  Evelyn  v.  Forster,  8  Ves. 

(/)  Ibid. 

(£f)Watkins  on  Copyholds,63. 

(X)  Evelf/ny.Forster^SVea. 
96. 

(i)  Ex  parte  Anderson^  5 
Ves.  242,  and  the  Cases  there 
mentioned, 

(*)  Ibid.  240.  2  Bro.  C.  C. 
325.  2  Dick.  569. 


(J)  Goodxxtyn  v.  Lister^  3  P. 
Wms.  387. 

(m)  Atiomey-General  v.  Pom- 
fretf  2  Cox,  2^1. 

(n)  Hatokins  v.  Obeen,  2  Ves. 
559>  &  c.  Tuffin  ex  parte,  3  Ves. 
&  Bea.  150.  £x  parte  Sergison, 
4  Ves.  147. 

(0)  1  Preston  on  Abstracts, 
330. 
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a  Conveyance  to  their  Nominee,  the  Court  will  treat 
the  Infant  as  a  Mortgagee  or  Trustee  within  the  Act. 
The  Infant,  also,  being  not  only  Heir,  but  enti* 
tied  as  one  of  the  next  kin  (o),  or  as  Co-executor  and 
Co-residuary  Legatee  (/?),  to  a  share  of  the  Mort- 
gage Money,  has  been  held  not  to  be  such  an  Interest 
as  prevents  the  application  of  the  Statute. 

If  on  a  reference  to  the  Master  under  this  Sta- 
tute, the  Master  reports  that  the  Infant  is  not  a 
Trustee,  &;c.  within  the  Statute,  no  ea^cepHon  can  be 
taken  to  his  Report,  but  the  party  disapproving  of  the 
same  must,  by  Petition^  make  his  objections  to  the 
Report  (y). 

Where  the  Vendor  of  an  Estate  died  before  the 
Contract  entered  into  by  him  for  the  Sale  was  com- 
pleted, his  Heir  at  Law,  an  Infant,  was  declared  to 
be  a  Trustee  within  the  Statute,  and  was  directed  to 
convey  (r).  So  also  an  Infant,  the  surviving  Life 
in  a  Bishop's  Lease,  not  beneficially  interested,  has 
been  held  to  be  an  Infant'  Trustee  within  the 
Statute  (5). 

In  one  case,  Lord  Hardwicke  admitted  an  Infant 
Trustee  might  levy  a  Yiae  under  this  Statute,  but  was 
doubtful  whether  he  could  suffisr  a  Recovery  without 
a  Privy  Seal  (0 ;  but  in  a  subsequent  case  he  held  that 

( o)  Ex  parte  Carter ^  2  Dick,  (r)  Smiih  v.  Hibhard^  s  Dick. 
609,  730. 

(p) -^'  Handcock,  17  /,)    ^^  ^^^^  H«to#»,  a 

Ves.  3B3»   approved  in  Tiffin  Dj^k.  737. 

ex  parte,  3  V  es.  &  Bea.  150;  ,,  ^ 

and  see  ex  parte  Bdlamy,  2  (0  Ex  parte  B&ases^  3  Atk. 

Cox  422  ^^4*  That  afinemay-beleried, 

(y)ExpKteB«rf«w.iDlck.  »«e  ex  parte  Af«rr,  3  Atk. 

395.  *'* 
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an  Infant  to  whom  &  Trust  Estate  is  devised  in  Tail 
may  be  ordered  to  convey  by  Recovery,  pursuant  to 
tbe  Statute  (u)  j  and  the  Court  of  Common  Plea$ 
in  such  Cases  dispenses  with  the  usual  Affidavit  as  to 
Infancy  {x). 

An  Infant  must  convey  though  he  is  a  Trustee 
for  a  Charity  (^). 

No  Order  will  be  made  on  an  Infant  to  convey, 
where  the  Trust  does  not  appear  in  writingy  but  in 
such  case  the  Cestui  que  Trust  must  file  a  Bill  [a). 

An  Infant  Trustee  is  never  ordered  under  this  Act 
to  convey  to  another  Trustee  upon  Trusts  to  be 
executed.  That  can  only  be  effected  by  a  Bill,  pray- 
ing to  have  a  new  Trustee  appointed,  and  a  Con- 
veyance (i). 

Upon  a  Petition  for  an  Infant  Trustee  to  convey, 
under  the  Statute,  the  Order,  it  seems,  should  be  upon 
the  Infant  to  convey,  the  other  party  undertaking  to 
pay  such  costs  as  shall  appear  to  be  reasonably  in- 
curred ;  the  same  to  be  taxed  by  the  Master  (c).  ' 
Where  an  Infant  conveys  as  a  Trustee  within  the 
Statute,  not  being  soj  he  will  not  be  bound  by  his 
Conveyance  under  such  an  Order ;  yet,  if  it  is  a  case 
in  which  he  would  be  bound  to  convey,  when  of  age, 
his  Conveyance  being  voidable  only  during  his  Infancy, 
and  until  avoided,  passing  the  legal  Estate,  and  no 
one  having  a  right  to  elect  for  him,  whether  it  should 

(tf)  £x  parte  JoAn^on,  3  A tk.  (a)   £x  parte  Vernon^  s  P. 

556 ;  and  see  ex  parte  SmM^  Wms.  549. 

AmbL  624,  Lombe  v.  Lombe,  (^^  Ex  parte  Anderson,  5 Ves. 

Barnes,  217.  23.  ^^ct  see  Rige  and  S^kes, 

<x)  1  Preston  on  Abstracts,  ^  Dj^k.  400. 
326 

(  y  )    Attomej^  •  Gefieral    v.  (0  Ex  parte  Cant,  10  Ves. 

Pomfretj  2  Cox,  221.  554- 
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be  void  or  not,  he  would,  when  he  became  adult,  be 

placed  in  such  a  situation,  that  if  he  sought  at  Law 

to  avoid  his  deed,  a  Court  of  Equity  would  prevent 

him  (e). 

By  the  Statute  29  Geo.  2,  c.  31,  Infants,  although 

they  are  the  beneficial  Owners  of  Leases,  are  enabled 

to  surrender  them  for  the  purpose  of  renewal. 


CHAP.  V. 

SPECIFIC    PERFORMANCE    OF   AGREEMENTS. 

1  HE  Jurisdiction  of  the  Chancellor  to  enforce  the 
Specific  Performance  of  Agi^ments  forms  one  of 
the  great  heads  of  his  Jurisdiction  in  Equity ;  and  in 
the  opinion  of  Lord  Hardwicke^  '^  the  most  useful 
one  (y*).*'  By  the  Common  Lcvwj  every  Covenant 
and  Agreement,  where  there  was  no  proper  Convey* 
ance  to  transfer  the  Right  of  the  thing  itself,  was 
personal,  and  being  so,  the  party,  if  it  were  unper- 
formed, could  only  recover  damages.  If,  therefore, 
a  man  covenanted  to  settle  his  Lands  upon  Marriage, 
or  to  convey  them  for  a  valuable  consideration,  the 
Covenantee  or  Vendee  could  only  recover  damages  at 
Law  for  the  breach  of  such  Covenant  or  Agreement ; 
but  had  no  remedy  there  for  the  settlement  of  the 
thing  itself.  This  was  thought  much  less  than  com- 
plete Justice,  because  the  party  who  had  entered  into 
the  Covenant  or  Agreement  was  in  conscience  bound, 
not  only  to  make  compensation  for  the  breach,  where 

(tf) V.    Hancock,         (/)    Penn  v.  Lord  BaJii- 

17  Ves.  384.  morey  1  Ves.  446. 
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he  could  not  perform  it,  but  also  actually  to  perform 
it,  where  it  was  in  his  power,  and  on  this  ground  a 
Court  of  Equity  interposed  (g). 

A.  agreed  to  execute  a  Lease  of  Premises  to  B. 
B.  was  let  into  Possession,  and  accepted  a  Bill  for  the 
Money  to  be  paid  in  pursuance  of  the  Agreement.  It 
was  held,  that  it  was  no  defence  to  an  Action  on  the 
Bill  by  A.  against  B.  that  the  former  refused  to  exe- 
cute the  Lease;  his  remedy  being  on  the  Agree- 
ment (A). 

The  earliest  trace  of  the  Equitable  Jurisdiction  of 
the  Court  of  Chancery  in  decreeing  Agreements^ 
is  supposed  to  be  in  a  Case  stated  in  the  Year  Book 
of  8  Ed.  4.  4  b,  where  it  is  said,  by  Justice  Genney^ 
^*  that  if  I  promise  to  build  you  a  house ,  and  do  not 
perform  my  promise,  you  have  your  subpoena  (i). 
And  FineiuTy  Chief  Justice^  in  the  2 1  Hen.  7,  speak- 
ing upon  the  different  remedies  given  in  ^he  Courts, 
on  the  non-performance  of  contracts,  observes,  ^*  that 
if  a  man  bargain  with  another  that  he  shall  have  his 
land  for  10/.  and  that  he  will  make  him  an  estate 
therein  by  such  a  day,  and  he  do  not  make  the  estate, 
an  action  upon  the  case  lies  ;  but  it  is  to  be  observed 
in  that,  he  shall  only  recover  damages  ;  but  by  sub- 
pcena  the  Chancellor  may  compel  him  to  execute  the 

estate^  or  imprison  him.** 

At  whatever  time  the  Jurisdiction  began,  it  is  now 

very  clear,  that  if  a  contract  has  been  entered  into  by 

(fi)  See  on  this  subject  ^//ev  (A)  Moggridge  \.  Jones,  14 

V.   Deschamps,    13  Ves.   228.  East,  480. 

Redesd.  Tr.  PI.  p.  108,  1st  vol.  '2  ,         -r      u 

Sch.   &  Lefr.  129.  Lex  Prae-  (»)5ec/yi^.  if  such  an  agree- 

toria,  MS.  Wisenian  v.  Roper,     ment  would  now  be  enforced 
1   Chan.  Rep.  84,  160.  1  Ves.     in  Equity,  sec  post. 
404  ;  and  see  Ibid.  p.  84. 
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competent  Parties,  and  k,  in  the  nature  and  circum- 
stances of  it,  unobjectionable,  it  is  as  much  of  course 
in  a  Court  of  Equity  to  decree  a  specific  performance 
as  it  is  to  give  damages  at  Law  (Ar)*  The  Court,  it  is 
said,  has  a  discretion  in  such  cases  (/),  and  so  it  has ; 
but  it  is  not  an  arbitrary  and  capricious^  but  a  regu* 
lated  and  judicial,  discretion  {tn)  ;  and  governed  by 
established  Rules  of  £quity  (n). 

It  has  been  said  (0),  and  generally  speaking,  cor- 
rectly (jp),  that  in  cases  of  Agreements,  before  Lord 
Somers^s  time,  the  'Party  was  sent  to  Law,  and  if  he 
recovered  any  thing  by  way  of  dami^es  the  Court 
of  Chancery  entertained  the  Suit ;  but  there  must 
have  been  exceptions  to  this  Rule,  for  there  are  cases 
where  the  Party  may  be  relieved  in  Equity,  though 
no  action  is  sustainable  at  Law  (q).  If,  for  instance, 
an  Agreement  be  made  for  the  Sale  of  an  Estate,  and 
the  Vender  dies  before  the  period  when  the  Estate 
is  to  be  conveyed,  the  Heir  is  bound  to  convey, 
though  no  Action  lies.  So,  upon  an  Agreement  to 
assign  a  chose  in  action  Equity  will  relieve,  though 
no  damages  at  Law  would  be  given  for  the  breach  of 
the  Agreement.  It  will  relieve  also  when  the  Action 
at  Law  has  been  lost  by  the  default  of  the  party  seek- 
ing a  specific  performance,  if  it  be  notwithstanding 


(k)  HaU  ▼•  Warren^  9  Ves. 
608. 

(/)  See  1  Ves.  279,  and  1 
Ves.  &  Bea.  527. 

(m)  White  V.  Damoriy  7  Ves. 
35 ;  and  see  Buckle  v.  MiicheUy 
18  Ves.  111. 

(n)  Goring  v.  Nash^  3  Atk. 
186.  ReveUy,  Husset/,  2  Ball 
&  Bea.  288. 


(0)  Dodsley  ▼.  Ktrnnerde^f^ 
Ambl.  406;  and  see . Harnett 
▼.  Yielding^  2  Sch.  6c  Left.  549, 
553.  Select  Cased  in  Chan. 
67,^. 

(o)  Marquis  of  Nomuadnf 
x.ljukeofDevonsnirep  2  Rreeni. 
216.  1  Vern.  159. 

Of)  See  2  Freem.  246.  WU^ 
liamsY,  Steward^  3  Meriv.  486. 
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conscientiotts  that  the  Agreement   should  be   per- 
formed,  as  in  cases  where  the  terms  of  the  Agree- 
ment have  not  been  strictly  performed  on  the  part 
of  the  person  seeking  the  specific  performance.     To 
sustain  an  Action  at  Law  performance  must  be  averred 
according  to  the  very   terms  of  the  Contract  (r). 
There  are  other  cases  of  the  kind  which  might  be 
mentioned  (s) ;  the  proposition,  therefore,  of  Lord 
Raymond  (/),  that  a  specific  performance  shall  never 
be  compelled  for  the  not  doing  of  which  the  Law 
would  not  give  damages,  seems  too  broadly  laid  down* 
The  effect  of  a  mere  Contract  for  the  Purchase  of 
Land  is  in  many  respects  veiy  different  at  Law,  from 
what  it  is  in  Equity.     At  Law,  the  Estate  remains  in 
the  Vendor,  and  the  Money  in  the  Vendee  («).     It 
is  not  so  in  Equity  ;  there,  in  general^  it  is  a  Rule, 
that  what  is  contracted  to  be  done  for  a  valuable  con- 
sideration is  considered  as  done  (jt),  and  nearly  all 
the  consequences  follow  as  if  a  Conveyance  had  been 
made  at  the  time  to  the  Vendee  ( y).     The  Vendor 
of  the  Estate,  whether  it  be  freehold  or  Copyhold  (jb), 
is  from  the  time  of  his  Contract  considered  only  as  a 
Trustee  for  the  Purchaser,  and  the  Vendee  is,  as  to 
the  Purchase  Money,  considered  as  a  Trustee  for  the 


(r)  See  Davis  v.  Hone,  2 
Sch.  &c  Lefr.  348.  Lennou  v. 
Napper^  Ibid.  684,  in  Ap- 
penaiz. 

(*)  See  Wueman  v.  Roper, 
1  Ch.  Rep.  158.  Cary,  84.  At- 
iom^'General  v.  Day,  1  Vez. 
222.   fVhitmill  V.  FarreUj  ibid. 

(/)  Dr,  Bfttesworth  and  Dean 
and  Chapter  of  St,  PauTs^  Se- 
lect. Cas.  in  Ch.  68. 

(tt)    Seton  v.  Slade,  7  Ve». 


274;  and  see  the  Reasons  in 
Cave  and  Uolford,  7  Bro.  P.  C. 
602. 

m 

(x)  See  Frederick  v.  Frede- 
rick, 1  P  Wni8,7i3.  Lechmere 
and  Earl  of  Carlisle,  3  P.  Wms. 
215.    Bash  ▼•  Dakoay,  3  Atk. 

533- 

I  y)  Attorney  •  General  and 
Day,  1  Ves.  230 ;  and  sec 
3  Atk.  687. 

{z)  Hinton  v.  Hintcn^  2  Ves. 
632.  8.  C.  Ambl.  277. 
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Vendor  (a).  The  Estate,  provided  a  good  Title  can 
be  made  (6),  is  considered  as  the  real  Property  of  the 
Vendee;  and  vendible^  chargeable^  and  deviseable 
(c),  by  him,  even  under  general  and  sweeping  words 
in  a  Will  (rf) ;  and  it  would  descend  to  his  Heir,  and 
may  be  assets  (e).  Nor  is  a  Devise  revoked  by  subse- 
quently taking  the  legal  Estate,  unless  the  nature  of 
the  Conveyance  be  such  as  shows  an  object  beyond  the 
mere  completion  of  the  contract,  by  taking  the  legal 

Estate  (/). 

A  binding  and  valid  Contract  for  the  Sale  of  Lands 

which  the  Vendor  had  previously  devised  by  his  Will, 
is,  in  Equity,  as  much  a  Revocation  as  a  Conveyance 
would  be  at  Law  (^) ;  and  it  may  be  doubted  whether 
an  abandonment  of  the  Contract  for  Sale  would  set  up 
the  Will  again  without  a  Re-publication  (Ji).  Judg- 
ments obtained  against  the  Vendor  subsequent  to  the 
date  of  the  Contract,  and  before  the  Conveyance,  will 
not  affect  the  Estate,  if  the  purchase-money  be  paid, 
and  the  consideration  is  adequate  (1)  ;  but  all  Judg- 
ments obtained  against  the  Vendor  subsequent  to  the 


(a)  Green  v.  Smith,  1  Atk. 
573.  Polexfen  v.  Moore,  3  Atk. 
273.  Some  doubt  appears  to 
have  been  entertainea  whether 
a  Copyhold  contracted  to  be 
sold  could  be  devised  before  it 
is  conveyed  or  surrendered  to 
a  Purchaser.  See  Ardesoifv, 
Bennettf  2  Dick.  413:  but  it 
seems  it  may ;  see  Sugd.  Vend, 
and  Purch.  157. 

{b)  See  Polexfen  v.  Moore, 
3  Atk.  273 ;  and  see  Brome  and 
Monk,  10  Ves.  597.  Buckmas- 
ter  V.  Harrop,  11  Ves.  607; 
and  13  Ves.  341.  Cave  y.  Cave, 
2  Eden,  143. 

(c)  Seton  and  Slade,  7  Ves. 


274 ;  and  see  Davie  v.  Beard- 
sham,  1  Chan.  Cas.  39.  Daviis 
case,  3  Salk.  85.  Bronone  v. 
Monk,  10  Ves.  611,  614.  Rose 
v.  Cunningham,  1 1  Ves.  544, 5. 
1  Cha.  Cas.  93. 

(d)  Potter  V.  Potter,  1  Ves. 
437.    Gibson  v.  Lord  Mount- 

ford,  1  Ves.  494. 

(e)  Paine  v.  MeUer,  6  Ves. 

352. 

(/)  Rawlins  ^.Burgess,  a  Ves. 
k  Bea.  388. 

{g)  Bennett  v.  Earl  of  Tan- 
kervtUe,  19  Ves.  178. 

(A)  Ibid.  179. 

(0  Finch  v.  Earl  of  Win- 
Chelsea,  1  P.  Wms.  277. 
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date  of  the  Contract,  and  prior  to  the  completion  of 
the  Purchase,  are,  in  Practice,  considered  as  liens,  of 
which  it  is  incumbent  on  the  Vendor  to  procure  a 
discharge  by  release  or  satisfaction  for  the  security  of 
the  Purchaser,  so  far  as  any  part  of  the  purchase- 
money  may  remain  unpaid  after  the  Judgment,  and 
notice  thereof  (A:). 

Money ^  articled  or  directed  to  be  laid  out  in  Land, 
is  considered  as  Land,  and  has  all  the  incidents  of  a 
Real  Estate  (/).  It  is  no  longer  considered  as  per- 
sonal Assets  (m).  A  Husband  may  be  Tenant  by 
the  Curtesy  of  it  (n),  though  (a  singular  decision, 
constantly  adhered  to,  but  never  approved)  (o)  a 
Wife  cannot  clafm  Dower  out  of  it  (^).  It  passes  as 
Land  by  Will  (9),  though  after  the  Will  a  Convey- 
ance of  the  Estate  be  made  to  the  Purchaser  (r) ;  and 
will  not  go  as  Money  under  a  general  Bequest  to  a  Le- 
gatee (5).  If  the  Testator  has  described  the  Money,  as 


{ji)  Preston,  on  Abstracted 
3d  vol.  329. 

(0  See  what  Sir  Thomas 
Sewell  says  in  Fletcher  v.  Ash- 
burner y  i  Uro.  C.  C.  497. 

(»i)  Earl  of  Pembroke  v. 
Bwoderij  3  Ch.  Rep.  115.  S.C. 
2  Vem.  53.  Lechmere  v.  Earl 
qf  Carlisle,  3  P.  Wms.  217. 

(n)  Stoeetapple  v.  Bindon,  3 
Vem.  536.  Otway  v.  Hudson, 
2  Vem.  583.  Chaplin  v.  Chap^ 
lin,  3  P.  Wms.  232.  Allen  v. 
Allen,  Mos.  123. 

(o)  See  3  P.  Wms.  234. 

(p)  Crabtree  v.  Bramble,  3 
Atk.  687.  I  he  reason  why 
there  may  be  a  Tenantcy  by 
the  Curtesy,  though  no  right  to 
Dower,  is  explained  in  uArcu 
V.  Blake^  2  Sch.  &  Lefr.  388, 


389.  The  Rule  of  CourU  of 
Equity,  so  far  as  it  excludes 
a  Widow  from  Dower  of  an 
Equitable  Estate  against  an 
Heir  or  Volunteer,  goes,  per- 
haps, beyond  the  reason  01  the 
Rule,  but  the  decisions  are  so 
old,  so  strong,  and  so  nume- 
rous, as  to  be  unalterable  by 
the  Courts.    [See  Ibid.  p.  39 1 .  ] 

{q)  Green  v.  Smith,  1  Atk. 
573.  Lingen  v.  Saaoray,  Eq. 
Cas.  Abr.  175,  confirmed  3  P. 
Wms.  221.  Broom  v.  Monk, 
10  Ves.  61 1.  Rose  v.  Cunyng' 
ham,  1 1  Ves,  554,  5. 

(r)  Broom  v.  Monk,  10  Ves. 
597- 

{s)  Lechmere  v.  Earl  of  Car » 
lisle,  3  P.  Wms.  221,  in  note. 
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so  much  Money  agreed  to  be  laid  out  in  Land,  it  nay 
pasd  under  the  Will  as  Personal  Estate,  and  l^  a  Will 
not  attested  by  three  Witnesses ;  but  without  such  a 
particular  interposition  of  the  Testator,  manifestii^  his 
intention,  it  remains,  it  seems,  as  Land,  and  belongs 
to  the  Devisee  or  Representatire  of  the  Real,  not  of 
the  Personal  Estate  (t).  If  a  Testator  has  blended  his 
real  with  his  personal  fund,  and  has  made  a  residuary 
Legatee,  he  will  take  all  that  is  not  disposed  of  («)• 

A.  made  a  Lease  to  B.  for  seven  years,  and  on  the 
Lease  was  indorsed  an  Agreement,  that  if  B.  shaU, 
within  a  limited  time,  be  minded  to  purchase  the 
Inheritance  of  the  Premises  for  3,000/.  A.  would 
convey  them  to  him  for  that  sum.  B.  assigned  to 
C.  the  Lease,  and  the  benefit  of  this  Agreement ;  A. 
dies ;  and  by  Will  gives  all  his  Real  Estate  (gene- 
rally) to  2).  and  all  his  Personal  Estate  to  E. 
and  D.  equally.  Within  the  limited  time,  but  after 
the  death  of  A.,  C.  claims  the  benefit  of  the  Agree- 
ment from  D.  who  accordingly  conveys  the  premises 
to  C.  for  3,000/.  This  Sum  of  3,000/.,  when  paid, 
was  held  to  be  part  of  the  Personal  Estate  of  ^. ; 
and  E.  entitled  to  one  Moiety  of  it,  as  such  (jr). 

It  has,  however,  been  held,  that  though  Money,  in 
many  cases,  is  considered  as  Land,  vdien  bound  by 
Articles  in  order  to  a  purchase,  yet,  that  whilst  it 

(Q  Vid.  note  C.  to  3  P.  Wbw.  1736,  MS.  Shedding  r.  Good- 

saa,  and  the  cases  there  men-  rick^  8  Ves.  497.     Hooper  ▼. 

tioned,  particularly  Edwards  v.  Goodwin  j  18  Ves.  166. 
Countess  of  If^arwckf  s  P. Wins.         (u)  Hutcheson  v.  Hammond^ 

171 ;  and  lee  Wheldak  v.  Par"  3  Bro.  C.  C.  148. 
tridgCf  8  Ves.  235,  over-ruling         (x)  LaxoesY.  Benneit^  i  Cox, 

IVMer  V.  Denne^  a  Ves.  jun.  167,  followed  by  Lord  EMoa, 

170,     17a.       Hunger/ard    v^  in  Jbtwi/^y  v.  B^dbrf^  14  Ves . 

Knight,  Trin.  g  &  10  Geo.  2.  591. 
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remains  still  Money,  and  no  purchase  is  made,  the 
same  is  to  be  deemed  as  part  of  the  Personal  Estate 
of  such  person  who  might  have  aliened  the  Land  in 
case  a  purchase  had  been  made  {y) ;  or  in  other  words, 
if  a  sum  of  Money  is  in  the  hands  of  one  without 
any  other  use  than  for  himself,  it  will  be  Money,  and 
the  Heir  cannot  claim  (z).  But  it  is  said  that  the 
Party  must  do  something  to  determine  his  Election 
(a),  something  to  show  an  intent  to  have  it  in 
Money,  and  so  destroy  '^  the  transubstantiated  real 
guaUtyt**  as  Lord  Hardmcke  phrases  it  (li).  If 
the  Fund  be  outstanding  in  Trustees,  and  it  is  neces- 
sary to  come  into  a  Court  of  Equity  to  obtain  it,  the 
Money,  when  obtained,  would  be  personal  property. 
And  so  it  would  also  if  the  Trustees  paid  it  without 
suit.  This  is  supposing  the  Estate,  when  purchased, 
would  be  a  Fee  Simpk^  for  it  would  be  otherwise  in 
case  of  its  being  an  Estate  Tail  (c). 

If  upon  an  Agreement  for  the  purchase  of  an 
Estate,  any  casualty  happen  after  the  time  appointed 
for  the  payment  of  the  purchase-money  (flO>  or  as 
some  Cases  say,  between  the  Articles  for  the  Purchase 
and  a  Conveyance  (^),  the  Purchaser  bears  the  loss 
(y ) ;  and  on  the  other  hand  he  will  be  entitled  to 
any  benefit  which  may  accrue. 


(y)  Chichester  vi  Bickerstaff, 
3  Vem.  296 ;  and  see  PuUeney 
against  Darlington^  1  Bro.  €•  C. 
a^ ;  but  see  Chaplin  v.  //or- 
«er,  1  P.  Wms.  483.  &  1  P. 
Wins.  533. 

(z)  1  Bro,  C.  C.  338. 

(a)  Edinards  v.  Countess  of 
Warmcif  2  P.  Wms.  175. 


(6)  Trqffbrd  v.  Bockman^  3 
Atk.  446. 

(c)  1  Bro.  C.  C,  236. 

{d)  2  Atk.  400.  Stint  v.  Bai- 
ley ^  2  P.  Wms.  220. 

(e)  WhUe  and  NuU^  1  P. 
Wms.  61 ;  and  see  PooIy.  Sher- 
gold,  2  Bro.  C.  C.  118.  Paine 
▼.  Mellery  6  Vea.  349. 

(/)  6  Ves.  349. 
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The  same  principles  apply  also  as  between  the 
Kepresentatbrei  of  the  Vendor  and  Vendee;  the 
death  plteidiier  of  the  Parties  to  the  Contract  not 
afiecting.it  (^).  The  Heir  of  the  Vendee,  (even  a 
collateral  Heir)  (A),  is  entitled  to  insist  on  the  com- 
pletion^ x)T  a. Contract  ta  purchase  Land  ont  of  the 
personal  Estate  of  his  Ancestor  (i),  andthis»  tkoogh 
the  Ancestor  would  have  had  an  £stM;e-TaiI  which 
he  might  havebarred  (Ar) ;  but  if  the  tetma  of  the 
Contmet  dq^aiot  appear,  or  there  is  not  a  good  Title, 
he  canlneithiBr.daim  the  Estate,  or  die  Money  (/). 
If,  Itasveser;  .a-Testator  cohtract;s  icsr  an  Estate,  but 
dies  befiice^  the  purchase  ir^completed,  and  after  his 
death  the  ^ontcactris  dissoked,  not  on  account  of  any 
imp^lectiaii  in  the^.Cbntract,  or  becaose  a  good  Title 
cannot. .  be  .made,  but  becanse  tiie  purchase-money 
cannot  be:  paid  so  soon  as  is'  necessapy^  the  purcha8ei> 
money  will  not  sink  into  the  Personal  Estate,  but 
must  be  laid  out  in  other  Lands,  to  the  same  uses  as 
the  Testator  had  devised  t^e  Lands  ccoatracted  for  (m). 

{g)  1 ,  Tptb.  4,   5.    Legard  ,  Buckmaster  v,  Harropy  7  Ves. 

V.  »orfJ^«,  2'Ve2.  478.  <3iH  341*  ^d  S.  C.  13  Ves.  472,  & 

and  Veamubini  2  . Frees),  ipg^  vi  MS  ran^  m^J^t^ng^d  and 

Seton   V.    S/iwfe,  7   Ves.   274.  Pittf  a  P.  Wms.  629.    Parsons 

Winged  v,LifeBury{%^EK],Kht.  arid    Freeman^    Aiwler,    116. 

32;  and  see  Jackson   against  Broom  y.  Monk,  10  Ves.  61 1, 

LcocTy  3  Bto.  C.  C.  605,  a  very  614.-  .In^ti^e  above   case  of 

hard  case;  see  also  Lacon  v.  BuckmasUr.ym  Hgrrop^  it  was 

Mertins^  3»Atk.  ly.and  Potter  held  ftn  Elx^utor  ifi  not  bound 

y.  i^a^ier,  1  Yez.,437<.              ,  to  take  advantage,  .of^  the  sta- 

(A)  Lingen  v.  SorufauJ^  1  P/  tute.  of  Frauds".^  *  '     *  . 

Wms.  172.  S.  C.  in  (Silb.  91,  '"^if) ^JdV-f -IV WAS? 7T9. 

and  in  xoMod.  39.    Countess  '  ff)Green  'V.  Sfhilhy  1   Atk. 

ofiViirusick  and  Edwards,'^  P.  573.'  Rose*'^,  CuhyAgfioTn,  11 

Wins.  271.  apprpved,  For,  90.  Ves.  554,  555.   Lattm  v.  Mer- 

KettUlnf  v.  ^topo'd,    1  Vern.  imsy  3  Atk»  1'.    Bmetmkster  v. 

299,  471.    Yemcfi  V.  Vernon,  Harrop^  11  Ves.  607.  6.C.  on 

2  P.  Wms.  223.  apped,  13  Ves.  471,  2. 

(i)  iSdon  V.  S/arftf,  7  Ves.  274.  (m)  JFhitiaker  y,  JVhiUaier, 
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Ik  like  manner,  where  there  is  an  eflfectual  Agree- 
ment for  the  Sale  of  an  Estate,  by  one  then  en- 
titled (n\  the  Heir  of  the  Vendor  is  bound  to  perform 
it ;  and  the  personal  Representative  may  enforce  it 
agamst  the  Vendee ;  and  such  personal  Representa- 
tive is  entitled  to  the  purchaser-money  (o)i  but 
where  the  Court  holds  the  Contract  cannot,  or  ought 
not  to  be  performed,  there  the  real  Estate  belongs 
to  the  Heir  of  the  Person  contracting  to  sell  (p).  1£ 
the  Land  agreed  to  be  sold  be  Borough  English 
Land,  the  younger  Son^  after  the  death  of  the  Father, 
will  be  bound  to  carry  the  Agreement  intoeflEect  (^); 
and  in  all  cases  of  this  description  the  Creditors  of  the 
Bargainor  may  compel  the  Heir  to  convey  the  Land 
(r).  Such  is  the  converting  effect  of  a  mere  Agree- 
ment, that  a  Covenant  by  a  Joint-tenant  to  sell,  severs 
the  Joint-tenancy  in  Equity,  though  not  at  Law  (s). 
And  where  a  Surrender  by  a  Qipyholder  would  bar 
the  Widow's  Free  Bench,  a  Contract  to  sell  or  Sur- 
render has  the  same  eflfect  (t). 

If  a  Tenant  for  Life,  having  a  power  to  grant,  cove- 
nants to  make  such  a  grant,  this  will,  in  Equity,  bind 
the  Remainder-man,  it  being  in  the  nature  of  an  exe- 
cution of  a  Power.     So,  if  a  Tenant  for  Life  agrees 


4  Bro.  C.  C.  31 ;  and  lee  what 
is  laid  of  tbat  caie  in  Broome 
V.  Monkf  10  Vei.  614. 

(n)  1  Amtr.  14. 

(o)  Boden  v.  CounUis^Pem* 
broke^  2  Vem.  315.  Laeon  v. 
MerHnSt  3  Atk.  1.  Holi  ▼.  Hok, 
s  Yerau  388. 

(9)  JUomey-Ctneral  v.  Da^f 

1   Vez*  820. 

(g)  HinUm  v.  Hinton^  8  Ves. 
^33. 


(r)  Besi  and  Stamford^  1  Salk. 

154- 
(<)  Sic  diet.  Broumer.  RakuBef 

3  Yes.  257 ;  and  see  PaHricke 

V.  Poedei,  8  Atk.  54.  contra 

diet.  8  Vem.  45,  63. 

(0  Himion  v.  Hmionf  AmbL 

377.  S.  C.  8  Vet.  633,  over- 

niling  Mu^ave  v.  Dosktoood, 

8  Vera.  63,  a  case  relied  on 

by  Mr.  WooddeKin ;  tee  Lect^ 

3d  vol.  p.  470 ;  and  see  8  Yes. 

856.  and  3  Yet.  357. 

B  M 
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Co  make  a  Lease  pursuant  to  hi6  Power,  the  Remain* 
der-man  is  bound  (t^).  And  in  Vke  nrnnner  Contt«etg 
for  Jointures  will  bind  the  Rentainder-ttHm^  though 
made  only  in  pursuance  of  a  Pow^  to  make  Join- 
tures. Contracts  for  a  valuable  eonrideration  to  eite- 
cute  a  Power,  or  to  make  a  charge  of  any  desctlptMn 
under  a  Power,  are  also  binding  oki  the  Remainder- 
man  (4?). 

Upon  the  same  principle  that  v4iat  is  agl^eed  to  be 
done  is  considered  as  done,  it  has  been  hdden,  that 
the  personal  lEstate  of  a  Man,  whb  ild  etmsideratfM 
of  Marriage  with  an  Orphan  of  a  Cftizen  of  London, 
covenanted  tO  take  up  his  Freedom  of  the  City, 
should  be  divided  according  to  the  Qistom,  in  die 
same  manner  as  !^  the  Freedom  had  been  taken  up  hi 
performance  of  his  Cotenant  (y). 

It  has  been  said,  that  in  gen&al^  tt  is  a  Rule  that 
what  is  contracted  to  be  done  fbr  a  valuaMe  con- 
sideration  is  considered  as  done  (js)^  and  it  seems 
proper  so  to  qualify  the  Rule ;  for  though  it  operates 
in  the  various  instances  th£tt  haine  bcten  mentiotfed, 
it  is  not  without  its  escceptiotis.  A  Covexiant,  for 
instance,  to  levy  a  Fine  (a),  or  to  suffer  a  Re- 
covery (&),   has  not  the  same  eflfect  as  a  Fine  or 


(tf)  Shannon  v.  Bradsireet, 
1  Sch.  &  Lefr.  53. 

.    (ar)  Ibid.  60. 

fjy}  Frederick  v,  Frederick^ 
1  K  Wins.  710.  S.  C.  1  Str. 
45J,  and  4  Bro.  P.  C.  7. 

<>)  Ante. 

ffl>  Sf^e  fWfcfeftcJtv.  Frederick, 
i  P.  W.  7^d ;  ^fee  also  Prec  Ch. 
s7g  aiid  425,  and  s  P.  Wnn. 
6^,  6^d,  «  \eth.  306 ;  and 
see  Lord  Qweniry^  Cave,  best 


repdrted  M  the  end  of  Fhui- 
eteV  MTaxknto  ia  E^ty. 

(6)  See  CoUinn  and  Pbrnimer, 
I  P.  Wms.  1044  aad  Lord  Co- 
ventry* fi  Case  at  the  end  of 
Francis  8  Maxims  in  £quitj. 
Attorney '  Oenerti  and    Dayi 

1  Ves.  223,  Cotter  and  Zajrr, 

2  P.  Wras.  626,  and  what  is  said 
flrg*.  in  /foft  V.  JEfoft,  1 P,  W^. 
652  ;  and  1  Atk.  9.  Ambl.  278, 
1  Didk.  34,  3  Bro.  53S.  1  Lev. 

237- 
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Recovery  actually  levied  orsuffered^  the  Issue  in  Tail 
not  being  bound  (c)  j  but  if  the  Covenant  relates  to 
mi  Entail  in  Equity,  the  Court  will  compel  the  Heir 
to  comply  with  the  bargain  made  by  his  Ancestor  ((/)• 
So,  a  mere  Contract  for  the  Sale  of  an  Estate  does  not 
entitle  the  Vendee  to  cut  Timber  before  the  payment 
of  the  purchase-money  (e).  Nor  does  the  Rule  hold 
in  regard  to  Dower,  the  Wife,  as  before  observed,,  not 
being  entitled  to  it  out  of  an  Estate,  agreed  only  to 
be  purchased  by,  and  not  actually  conveyed  to,  her 
Husband  (^).  So,  if  a  Body  Corporate,  having  a 
Power,  make  an  Agreement  for  the  Renewal  of  a 
Lease,  and  the  Fine  is  paid,  and  a  new  member  is 
introduced  amongst  them,  it  may  be  doubtful  whether 
the  Agreement  could  be  enforced  against  such  new 
Member  (g).  He  would  certainly  be  entitled  to  his 
proportion  of  the  Fine  paid  on  the  Renewal  (A)* 
These  instances  are  sufficient  to  show  that  the  Equity 
maxim,  '*  what  is  agreed  to  be  done  is  considered  as 
done,"  is  not  universdily  true. 

With  these  preliminary  remarks  on  the  efiect  of 
a  mere  Agreement  in  Equity,  we  may  now  proceed 
to  Goncoder,  what  Agreements  will  be  decreed  to  be 
specf^alb/  performed. 

It  may  be  stated,  as  a  general  Rule,  that  an  Agree- 
tnentj  to  be  specifically  performed,  must  be  according 
to  the  forms  prescribed  by  Law,  and  between  parties 

(c)  9  Mod.  19.  a  Vez.  634.  (/)  See  Crabtreemd  Brum- 

(d)  Sic  did.  in  Coventty  v.     ^*  3  Atk.  687. 

Ccfocntryy  9  Mod.  19.  (g)  See  Dr.  Wynne  v.  Bamp* 

(e)  Crock/brd  v.  Alexander^      ton,  3  Atk.  476. 
1 5  Ves.  1 38.  Baudins  v.  Burgis,         z;^  \  ly^^^ 

2  Ve«.  &  Bea.  387.  ^  • 
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^^1  _  _  tbni^t^jmmmtTiov. 
^gpHnQ\^SI(||^JS»Oi||t!Slri5i  that  the  Agreement 

lAltM^^^^i^  ""^-^"^  ^^• 

SP|r£^f|^tt|^}§@r^*^^^  a&'%  of  Parties 
'^^''^'^twfllKl'^IS'-i^ffi^^'^  by  the  Rales  of 
r«*^^H^^'^''^iS'^^^^'^  ^  /n^'£  and 
f.^^Sl-SSiK^r^ii*^  ^  Infanta  hu  sl- 
|^iaiHr^||)»fntSl  contnu;ts  of  Femes 
^'nVSIlB^^^^^T^i^iereafter.     It  is  not, 
I  upon  that  to[nc,  ex- 
)  fflecific  performance  of 
*  a^Dst  one,  who  after 
tic,  if  the  I^  Estate 
^{Ift^'^slso,  though  the  l^al 
^Vendee  is  content  to 

required  by    Law 
,:|i:^l||»:§^||UerTed,   that  by  the 
!||»  brought  wherry  to 
iQtmade  upon  con- 
any  Contract  or  Sale 
itaments,  or  any  in- 
unless.the  Agree- 


;5^D|:^|2^4€:sbaU  be  brought. 


iSf^/eeSned  in  the 


strict  fi 

;*red  in  the  Wills  of  other 

'lu,  leaving  them  to  ihe 

'imlen  oC  the  old  Rnun 

7     Teatameati.       [See 

'a  Life  of  Sir  L«<d.  Jen- 

1  Tol.  p.  3  ]    Tlie  Lord 

Guilford  had  dbo  a 

in  the  p«niiu^of 

of  FEwkb,  aa  well 

^ .  MMthW  HJe.    Urd 

iT^/i^f^hamMoi  of  that  Statute 
'S^tiXtSwenr  tine  w«i  worth  a 
^^V-  [ace  North'!  Ofe  of 
'""     ■    .eepeiGuHfi»rd,p.  108,9. 
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some  Memorandum  or  Note  thereof,  k  in  Writings 
and  signed  hy  the  party  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized  ; 
but  an  Agreement  to  be  good  within  the  Statute 
need  not  be  sealed  (m). 

The  reason  of  the  provision  in  respect  to  Mar- 
riage seems  to  be,  that  in  no  case  can  there  be  sup-* 
posed  so  many  unguarded  expressions  and  promises 
used,  as  in  addresses  in  order  to  Marriage,  where  many 
passages  of  gallantry  usually  occur  (n).  An  Agree- 
ment, therefore,  made  by  the  Husband  before  Mar- 
riage, and  not  reduced  into  Writing,  is  within  the 
Statute  (o) ;  nor  will  a  recognition  after  the  Mar- 
riage, of  a  Parol  Promise  before  Marriage,  take  the 
case  out  of  the  Statute  ( p) ;  but  a  Letter  containing 
the  terms  of  a  Marriage  Agreement  takes  the  case 
out  of  the  Statute  (jj). 

Marriage  is  not  considered  as  a  part-performance 
of  a  Parol  Agreement,  made  before  Marriage,  so  as 
to  take  it  out  of  the  Statute  of  Frauds  (r). 

Sales  by  Auction  (e?Lcepting  Sales  under  a  De- 
cree) (5)  are  within  the  Statute  of  Frauds  (^j  and 

(,m)WAeelerY.NetDion,Frec.  147.  Wankford  v.  FotherUy^ 
Ch.  16,  3  Vera.  332. 

WYidLwIiarwsaidArg.m  ^   p^    Wmi.  618.    Tatflor  v. 

Monta^v.  MiW,   1   P.  g^^^)^    1  V68.  2Q7J  lid  see 

^"^  ^*5-  diet,  fieddhjg  r.mh,  3  Bro. 

(0)  Ibid«  618.  C.  C.  400.  pundas  and  Dutcnti 

YS:  P  'J^^^^J^'.t^  *•  »  ^-  "8.  "^ied  upon  in  Bl^r 

uwttad  Agt^meati  W.)  Ca.  %v  ^.    f„  ^  Bradbear,  la 

3f           ,  '   .  '       * '  Ve?.  4^i  and  lee  Maton  v. 

(a)  Bird  T.  Blotte,  a  Ventr.  Armiti^e,  13  Vea.  35,   Hig- 

361,  Moorer.  Hart,  a  Ch.  Rep.  ginson  v.  Oouet,  J5  Vw.  516. 

B  B  3 


374  EQUITY   JURISDICTION. 

the  Auctioneer  is  considered  as  the  Agent  for  botb 
Parties  (u). 

Wherever  the  substance  of  the  statute  has  been 
complied  with  in  the  material  part,  the  forms  have 
never  j)een  much  insisted  on  (<r).  If,  theieforey  a 
Letter  contains  the  terms  of  the  Agreement — the 
amount  of  the  consideration,  and  the  subject  matter 
of  the  Contract  (t/)i  or  if  it  refers  to  another  Paper 
ivhich  contains  the  Terms,  parol  Evidence  will  be 
admitted  to  show  what  was  the  thing  so  referred 
to  (^z\  and  it  is  a  sufficient  written  Agreement  (a) ; 
and  a  Letter  has  been  held  binding,  though  the 
Pe»on  did  not  intend  to  be  boun^  (i)f  or  looked  to 
the  execution  of  a  more  formal  Instrument  (c)  ;  and 
even  a  Letter  sent  to  an  Agent  ((/),  or  other  third 
person  (e),  has  been  considered  as  a  sufficient  signing 
within  the  Statute.  Whether  a  note,  written  in  the 
third  person,  viz.  "  Mr.  T.  proposes,  &c.**  m^ng 
thereby  an  offer  to  purchase,  amounts  to  a  Contract 
in  Writing,  signed  within  the  Statute  of  Frauds,  is 
not  decided  (y). 

Cases,  however,  upon  the  effect  of  Letters,  have 

(«)  Fairbrother  ▼.  Prattent,  (b)  fVt^fitrdv.BeasA,  i  Va. 

and  another^  i  Danielle  p.  67.  8.  S.  C.  3  Atk.'  503.  See  wli«t 

(«)  Ifel/brdv.  Beazdi/9  3  Atk.  is  said  3  Taunt.  173,  and  Ken^ 

503-  n0dif  V.  LeCf  3  Merir.  441. 

( t/)  Kennedy  v.  Lee,  3  Meriv.  ^^^  ^^^  ^  Frteman,  9  V&. 

(x)  CUnan  v.  Cooie,  1  Sch.  &  "^^ 

Lefr.   33,   overruliug  what  is  W  ^  '^cs.  8. 

said  in  Bimtead  v.   Coleman,  (e)  Mocre  v.  Hatty  1  Yeni. 

Bunb.  6^^  and  the  dictum  in  110.    Jf^elfimi  ▼.  Beaxth,   3 

Farteriche  v.  Pofidetfy  s  Atk.  Atk.  503.   CwAce  v.  ToMv,  s 

383  ;  and  see  Brodie  and  St,  Anstr.  4^0. 

Pauhi  Ves.  jun.  3»6.  ^  j^^,^^  ,,,  Tunumr,  18 

(a)  Taxmey  against  Crcmhery  y&t  17c 

3  Bro.  C.  C.  161,  319.  *    ' 
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been  liioii^ht  to  have  gone  too  far  (g) ;  nor  will  ^he 
Court  decree  a  perfonn4nce  unless  it  pai)  collect,  upoqi 
^  fiiir  interpretation  of  the  Lettersi  that  they  impprt; 
a  ccmcluded  Agreement ;  if  it  rests  reasonably  doi^^- 
ful^  whedier  what  passed  was  only  Treaty,  let  the 
prioress  towards  the  confines  of  Agreeinept  be  mor^ 
or  Jiesf,  the  Cp^ft  w^l  rather  leave  the  parties  to 
Law  than  spec^cally  to  perform  what  is  doubtful  as 
a  contract  (h). 

Where  there  is  a  complete  Agreement  in  Writing, 
and  a  perpon  who  js  a  Party,  and  knows  the  contents, 
signs  as  ^  Witness  only,  this  has  been  held  a  suffi- 
cient signing  within  the  Statute  (f).  So  if  the  Agree- 
ment begins  **  ly  A.  B.  agree,  &c/'  this  is  a  su^- 
cient  signing  (Jc) ;  but  altering  the  draft  of  the  Con- 
veyance has  not  been  considered  to  amount  te  a 
fiipdng  of  the  Agreement  (/) }  a^d  though  the  Party 
writes  the  Agreement,  it  is  ineffectual  unless  it  \^ 
also  signeil  (jn).  The  mere  drcumstonce  of  the  naj^e 
of  the  Party  being  written  by  hjms^  in  the  body  c^ 
a  Memorandum  of  Agreement  for  a  Lease  will  no^ 
oonfldtute  a  signature  wkhm  the  meaning  of  the 
Statute  of  Frauds  {n). 

It  has  been  questioned,  whether,  if  a  Man  be  in  the 
habit  of  printing  inatead  of  signing  his  name,  he  may 
not  be  sfud  to  sign  by  the  printed  name  as  well  as 

{g) AUeny. Betmetty Z'^txint.         {h)  Knight  v,   Cuckfori^  i 
17 J.  'EfSD.  N,  P.  C.  190,  cited  2  Boi. 

{h)  Huddiertanev.  Briscoe,  1 1      &  PuH.  239,  by  Lord  Eldon. 
Yee.  .^91,  quoted  with  approba-  (/}  Hmkins  v.  Holmes^  1  P. 

tion  kiStray&rd  y.  Boswurth,  2      Wms.  770. 

3469aiid8«ethatca8e.         (m)Batwf«cv.  Amhurttf  Free. 

Ch.  403. 

(71)  Stokes  T.  Moore,  1  Cox, 
219. 

B  B  4 


376  EQUITY  JURISDICTION. 

his  written  name  (o).  This  doabt  may,  perhaps,  be 
^resolved  by  considering  another  Case  which  has  an 
analogy.  The  Act  33  Hen.  8,  c.  21,  enables  the 
King  to  give  ^his  assent  to  B91s  by  Letters  Patent 
und^  his  Great  Seal,  sigtfed  wifJ^Ms  ovn  fumdt  Ac. 
but  King  WiOiamt  in  the  lastpif^ic  act  pf  his  g^oriona 
life,  stamped  his  jpame  to  Letters  Fateatnof. that  de- 
scription, and  their  validity  waa  not  questioned.  ;. 

With  respect  (0  the  signmg  of  an  Agreemratr  bj 
an  AgerU  Uettftdly  authorized^  it  has  been  holden, 
that  the  authority  of  the  Agent  need,  ji^^^e-in 
writing  (jp);  but  the  authorized  Ag^nt  miHt^si^ 
the  Agreement  J  his  Clerk's  stature  is  .iMtfoiC* 
cient  (q). 

An  Auctioneer,  on  the  Sale  of  Estates  by  AiictioD, 
being  consideied  as  the  Agent  of  both  Parties,  the 
Seller  and  the  Buyer,  his  receipt^  if  it  contains^in 
itself,  or  by  reference  to  something  e^e,  sliow#  wliat 
the  Agreement  is,  has  been  consideFed  as  a  note  or 
memorandum  sufficient  to  satisfy  the  requisition  of 
the  Statute  (r). 

There  are,  however.  Cases,  where,  though  an 
Agreement  as  to  Lands  is  not  in  Writing,  it  will  be 
decreed  to  be  performed ;  as  where  a  patol  A^fSfloiisat 
has  been  partly  pefformed^  and  is  admitl^dy '^or 
proved  (s\  as  it  may  be  in  such  \^s  t^.pgjoI^'E^ 

(0)  Saunderion  v.  Jachq$h         (gyBhanSwAOtomi^M^^' 
~*a  Bob.  &  Pull.  339.  237.,    ,\  ...    1.. 

(p)  Waller  Y.  Car,  Vin-  Ahr.         (ff  CW«*¥.  TrMMU^,  tifH. 

(H.)  Ca.  45.   CoUs  ▼.  rrw,     ff^i^  ,  j^^^^  3*np»Y. 

Ck>oke,  1  Sch.  &  Lcfr.^ga.  The  ^  Prot±gr  q  V^  &r 

notein7E«st,^.*^digthst  fif^'^T^u 

the  A^^ent'i  Authority  must  bcL  v'^  ^^  Damd  v. 

in  writiDgi  18  a  mistaJke.  *6  Vcs.  S49. 
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de|ice  produced  on  the  hearing  of  the  cause  (O9  or, 
on  some  occasions;  before  the  Master  (tr)j' but  where 
parol  Evidence  is  admitted  it  must  cleairly  appear  that 
thatYery  Agreement  was  in  part  executed  (.r). 

In  these  cases,  relief  is  administered  on  the  ground 
of  Fraud  (y),  in  suflfeting  the  Party  to  proceed  on 
the  Agreetnent,  and  then,  unconscientiously,  ins&ting 
on  its  not  befog  in  Writing ;  and  is  a  species  of  Fraud 
c<^nizable  only  in  Equity  {z).  It  is  true,  Mr.  Jus* 
tke  BtUler  observed,  in  one  or  two  Equity  cases  (a), 
that  part  performance  takes  a  Case  out  of  the  Statute, 
at  Lam  as  well  as  in  Equity  \  but  he  afterwards 
abandoned  so  untenable  a  position  (i). - 

The  first  Case  in  which  relief  was  given  on  the 
ground  of  part-performance,  is  frequently  said  (c)  to 
have  been  Foxcrqft  v.  Lyster  (d)  ;  but  from  some 
Reports  of  that  Case  (e),  it  rather  seems  to  have 
proceeded  on  another,  and  a  very  indisputable  ground ; 
on  the  Fraud  of  the  Heir,  in  preventing  the  Lessor, 
who  was  dyings  executing  a  Lease.     Certain  it  is. 


(t)  I  VcM.  aai, 

(tf)  Allan  V.  BaooeTi  3  Bro. 
C.  C.  149.  S.  C.  noticed  1  Sch. 
&  Lefr.  37.  Boardman  v«  Afoc** 
iunt  6  Yes..  467 ;  but  see  3  Bro. 
C.  C.  149,  and  1  Ball  &e  Bea. 
365,  and  Savage  v.  CarroUj  1 
Ball.  &  Bea.  551,  in  which  case 
It  18  laid  down  that  an  Inquiry 
or  Issue  is  only  directed,  where, 
firom  contradictory  ETidencei 
a  doubt,  acisea  in  the.^niind  of 
the  Courtp.pK.fromithec]tcuia« 
stance  of  Witneines  b^ng;4ift^. 
credited  aft4|r  the  pmthaafai^iaA 
proved..  -^   /,   ;^\        -.v   .-^^ 

(x)  Lindtau  v.  Lynck^  a  Sdi. 
Be  liefr.'ft 

(^)  Savage  v.  Foster,  a  Mod« 


35.  1  Sch.  Sc  Lefr.  130.  Blore 
V.  Sutton,  3  Meriv.  346,  Mor- 
phet  ▼.  JoneSy  1  Swanst.  181. 

{z)  I  Bro.  C.  C.  417. 

(a)  Brodie  v.  5/.  Patd^  i  Ves. 
Jan.  333;  and  see  i  Bro.  C.  C. 

417-  .      . 

(o)  See  what  is  saidin  Cooth 
V.  Jackson^  6  Ves.  30.  (yiler- 

Uky  ▼•  Hedges,  1  Sch.  &  Lefr. 
lao.  »    ^  ^  ■ 

(<^  S^wlni^Lord  Redesdale 
mtfWy  BdHS  iai^  WopMiiy,  1  &dU. 
&  Lefr.  433;itnd'hisTreati8e!  P(. 
(d)  C!t€ld  a  Verril  4^6.  "-  . 
^{e)  See  tti^  Report  of  the 
&ale  iit'eObert^  E^/fi^orU, 
pi  11,  «id  trdU«i*«  ftd.Xases, 
108. 
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however,  that  very  soon  after  the  passing  of  the 
Statute  of  Frauds  (/)  this  species  of  equitable  retief 
was  administered. 

If,  therefore,  it  be  clearly  shown  what  the  Agree- 
ment wss,  and  that  it  has  been  partly  per/brmed, 
that  is,  that  an  act  has  been  done,  not  a  mere  volun- 
tary 9ct(jg)0  or  merely  introductory  or  ancillary  to 
the  Agi?eoient  (h)p  but  a  part-execution  of  the  sub- 
jrtance  of  the  Agreement,  and  whidi  would  not  have 
been  done  unless  on  account  of  the  Agreement  (i)  ; 
an  actf  in  shorty  unequivocally  referring  to,  and  re- 
wlting  from,  the  Agreement,  and  such»  that  the 
Party  would  suffiar  an  Injury,  amounting  to  Fraud  (it)^ 
by  the  refusal  to  execute  that  Agre^nent ;  in  such 
Case,  the  Agreement  will  be  decreed  to  be  ^eci- 
&»Uy  peifoimed  (/). 

Wherever,  therefore,  a  parol  Agreement  is  sought 
to  be  established  on  the  ground  of  part-'perfimnance, 
if  the  iStatute  is  pleaded,  the  answer  must  deny  the 
acts  charged  of  part-performance  (m). 

The  ground  on  which  the  Court  acts  in  these  cases 
is,  as  before  observed,  Fraud,  in  refusing  to  perform, 
after  perfiNrmance  by  the  other  Party  (n);  and  net 
because  the  Agreement  was  not  within  the  original 

(/)  29  Car.  3,  c.  3,  Ve$.  386,  j^Dd  Lijfiris  aad  CB- 

(^  At  in  Robertson  9Lgtaost  therow^MS.   The  cape  contra. 

Si,  John,  2  Bro.  C.  C.  140.  ffolUs  and  JThitrng,   1  Vera. 

(A)  See  I  Bro.  C.  C.  442.  151,  cannot  be  coniideced  u 

Lacon  v.  MertinSf  3  Atk.  4.  Law. 

(^  Cooke y.  Tombs,  2  Anstr.  (m)  Boaters  y.  CaioTf  4  Vei. 

424.   Gmter  against    Hals^^  91.  Wills  v.  SUradUng,  3  Vei. 

Ambl.  5^'  378- 

(Jc)  Own  V,  Cookt,  1  Sch.         {n)WhUbre^wm$xBrodf!^ 

$c  Lefr.  41 ;  and  tee  Morphett  hurst,  1  Bro.  C.  C.  413.  Hare 

V.  Janes^f  1  Sarannt.  181.  y.  Skearaoood,  %  Vet.  jun.  243. 

(f)  Gwnter  v.  Halsey,  Ambl.  Buckmaster  v.  Harrop,  7  Ve^ 

586.  Fraine  and  Dawson,   14  346. 
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cone^ptioii  of  the  Statute  (o).  The  allowing  any 
other*  construction  upon  the  Statute  of  Frauds  would 
be  to  make  it  a  guard  and  protection  to  Fraud,  in- 
stead of  a  security  against  it,  which  was  its  object  (p). 
It  was,  however,  the  opinion  of  Lord  Alvanky^ 
that  the  Court  had  gone  rather  too  far  in  permitting 
part-performance,  and  other  circumstances,  to  take 
Cases  out  of  the  Statute,  and  then,  unavoidably,  per- 
haps, after  establishing  the  Agreement,  to  admit  parol 
Evidence  of  the  contents  of  that  Agreement.  ^'  Part- 
performance  might  be  evidence  of  some  Agreement ; 
but  of  what,  must  be  left  to  parpl  Evidence.  '*  I 
always  thought,"  says  he,  *^  the  Court  went  a  great 
way.  They  ought  not  to  have  held  it  Evidence  of 
an  unknown  Agreement,  but  to  have  had  the  Money 
laid  out,  repaid.  It  ought  to  have  been  a  Com- 
pensation. Those  Cases  are  very  dissatisfactory.  It 
was  very  right  to  say,  the  Statute  should  not  be  an 
en^ne  of  Fraud  :  therefore  compensation  would  have 
been  very  proper.  They  have,  however,  gone  farther ; 
saying,  it  was  clear  there  was  some  Agreement,  and 
letting  (ftiem  prove  it.  But  how  does  the  circumstance 
of  a  Man  having  laid  out  a  great  deal  of  Money 
prove  that  he  is  to  have  a  Lease  for  ninety-nine  years? 
Tlie  common  sense  ^  the  thing  would  have  been  to 
let  them  bring  an  Action  for  the  Money.  I  should 
pause  upon  such  a  Case  (9)."  Impressed,  probably, 
with  similar  feelings,  LordEldon^  earlyin  that  judicial 
career  which  has  immortalized  him  as  a  Lawyer,  ex- 

{o)  1  Bro.  C.  €.  413,  417.  Uc\  and  see  what  is  said  in 

(/^  Walkgr  y.  Wdkery  2  Atk.  WUk  v.  StradUng,  3  Ves.  382  ; 

100.  and   in  Attorney-  General  v. 

(y)  Foster  v.  Hale^  3  Ve8.7i2,  Day^  i  Ves.  221. 
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pressed  a  determinatidn  not  to  go  one  iota  fiuther 
than  the  Cases  (r) ;  and  another  gr^  Judge,  Lord 
Redesdaltj  made  a  shnilar  resolution  (jf). 

A  parol  Agreement  for  a  Lease  made  by  a  Tenant 
for  Life,  in  pursuance  of  a  Power,  ]£  partly  performed, 
might  be  enforced  against  the  Tenant  for  Life^  but  it 
could  not  be  enforced  against  a  Remamder-man ;  for 
though  the  Tenant  for  Life  is  bound,  it  is  prindpally 
on  the  ground  of  Fraud,  which  is  personal,  and  which 
does  not  apply  to  the  Remamder-man  (/).  'If  the 
Ilemainder-man  after  the  death  of  the  Tenant  for 
life  acquiesced,  it  would  be  different  (u).  The  only 
way  in  which  a  Remainder-man  could  be  affected 
with  IFraud  would  be  by  showing  that  an  expenditure 
had  been  permitted  by  him,  with  a  knowledge  that 
the  Party  had  only  a  parol  Agreement  from  tl^ 
Tenant  for  Life  (s). 

The  Cases  are  numerous  in  regard  to  what  ^cts  aie 
to  be  considered  as  2^  part-performance  (y). 

If  the  Vendee,  on  a  parol  Agreement  for  the  Sale 
of  Lands,  is  let  into  Possession  by  the  Vendor,  this 
has  been  held  to  lunount  to  a  part»performaace  (z) ; 


» -> 


i 


(f)  Xknahvi  Jmduim,  :6  Veik  ,  (y)  ISee  3  Ve«.  jun.  39,  and 

d3»  37;  and  lee  wbat  b.iiu4  the  cases  there  cit^ 
by  Lord  Redetthk  is  Jtf  Scb^i^ 

Lefr .:S,  aild  by  Ldr£  Mmam^  («)  Bukherr.  Siitpefy,  1  Vera. 

ijQ  J^oglt  ^Mtdlkm,  i  JteH  Sc  3^5-  Pgke  y.  IfiUmmii  9  Yen. 


(4r)£tiid!iay¥.Xyfiaik,  siSch.     ^'^^  '^*  Ibid.  ^61.  Locktg  y. 


&Lefrc5«  iif«*<y>  J'teot' Ch.  419.  ^  Sir. 

(0 .  ttwiii  nh;  BradiifwL  1^\  «^  tef iaM^dted  in  the 

1  Sch.  *£«fr;  Tty^  ).      .        ;  tt^l^Aikl^.nift^eiiLaeg; 

(h)  Ibid  TO.  #^-iu  ^Jbto.  ^J^  tetfw^'^r  MMhu,  3 


{x)  Blorey  Suliohl%  Mmy.     *  B«a,  348. 
fl47- 
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1^  Jbrtiarif  if  the  Party  enters  and  improves  them  (a), 
or  builds  {b),  and  what  was  the  parol  Agreement 
clearly  appears,  it  will  be  enforced  (c). 

Between  Landlord  and  Tenant,  when  the  Tenant 
is  in  Possession  at  the  date  of  the  Agreement,  and 
only  continues  in  Possession,  in  many  cases  that  con- 
tinuance amounts  to  nothing  j  but  admi^ion  into  Pos- 
session having  unequivocal  reference  to  contract,  has 
dways  been  considered  an  act  of  part.performan<»(eO. 

The  pajfment  of  Moneys  either  iu  part  by  way  of 
earnest,  or  in  full  for  the  purchase,  is  not,  it .  seems, 
deemed  a  part-performance  (e) ;  but  the  Cases  are 
contradictory^  and  the  point  unsettled  (/)«  In  some 
cases  it  has  been  holden  that,  if  a  substantial  part  of 
the  purchase-money  is  paid,  it  is  a  part-perfomuince, 
but  that  a  smaU  sum  paid,  the  twentieth  part  of  the 
purchase-money,  for  instance,  is  not  (g).  But  Lord 
Bedesdale  appears  to  have  thought  that  payment  of 
the  purchase-money  will  in  no  case  amount  to  a 
part-performance  (h).     Giving  of  Directions  Jbr  Con- 


(a)  Htrtxkiwt  v.  Holmes^  i  P. 
Wmsw  770*  Tode  r.  Medlicotif 
1  Ball  &  Bea.  404. 

{b)  Savage  and  Foster ^  3  Mod. 
27.5  Vin.  Abr.589>  a  Freem.  368. 

(c)  Boardman  t*  .Mostynf  6 
Ves,  470. 

{i)  M&rpkeit  ▼.  Jdus,  l 
SwaoBt^  181.  A 

(#)  LordJPensMll  and  R^p 
«  J^.  Abr»  4%^  JLeah'  aitd 
Marruy  2  Ch.i  €a9.^'i05^  Bea\ 
EoodanA  Meak^  Prea  Ck  56i^ 
but  see  s  Fveeman  a8i,  andihe 
suthgritiea  o^xition^  jitk  Ito 
note  to  Clmn  ▼.  Co^,  l  StiOh 
A  Lefr.  p.  4J0,  and  same  IkiqIi 

p.  i«9- 


(y*)  See  what  is  said  in  Ex 
narte  Hodpety  ta  re  Hewett,  1 
Meriv.  9* 

(g)  See  Maine  ▼•  Melbourne, 
4'yes.7iio.  Lmcon-waA  Mertins, 
3  Atk.  4.  Ib  SimoMv.  Co/me* 
Uusy  t  Cli«»  ftep.  841,  a  ease 
detennAiied  4>eiM  the  Statute 
ofFhrnds^  tiv«iilyShilKi^|)aid 
as  earnest  was  considered  as 
an  moonsiderable  Mcecttdoti  of 
the  agreement,  and  a  detttairer 
to  a  djU  forperfonoaiie^  of  the 
agreement  was  aUowed. 

(A)  C/ftiaw  V.  CSpofe,.  1  Sch. 
&  Lefr-  40,  antl^^e  cases;  men- 
tioned in  Adte"(«). ' 


382  SQUITT  JUJUSDICTIOR. 

veyances^  and  taking  a  View  qfthe  Estate,  hkrt  been 
resolved  not  to  be  a  part-perfbrmmce  {%).  So  the 
putting  of  a  Deed  into  the  hands  of  a  Sotioitor  to  pre- 
pare a  Conveyance  is  not  a  part^perfofmanee  of  a 
parol  Agreement  to  convey  (Ji).  And  where  there 
was  a  parol  Agreement  for  a  compromise,  a&d  a  did- 
sion  of  the  Estate  by  Arbitrationi  acts  d<me  by  the 
Arbitrators  towarda  the  executien  of  their  duty^  sueh 
as  surveyii^,  &c.  were  not  considered  as  acts  otparU 
performance  (/). 

So  where  there  was  a  parol  Agreement  for  the  pur- 
chase of  a  Lease»  and  that  iqmn  the  Plainti£P's  pro- 
curing a  release  of  right  from  a  Stranger,  theDefisndant 
would  convey,  and  the  Plaintiff  procured  the  release 
for  a  valuable  consideration,  this  was  not  held  a  part- 
perfinrmance  entitling  the  Party  to  a  ^cific  per- 
ferniance(m). 

If  a  Bill  be  filed  f(Nr  the  sf>ecific  performance  of 
a  parol  Agreement,  and  the  De&ndant  admits  the 
Agreement,  and  sidmiits  to  perform  it,  it  will  of 
course  be  decreed  (n).  But  if  there  be  a  Hea  of 
the  Statute  of  Frauds,  and  no  parol  Agreement  con- 
fessed by  the  Answer,  the  Court  has  in  no  case  com- 
pelled the  Defendant  to  execmte  it  (0).  And  though 
the  Agreement  is  admitted  by  the  Answer,  (and  it 

(»)  Clerk  V.  Wrigki,  i  Atk.     fonaance  of  an  agreement  to 
li.  IVkale^  V.  Bagnal,  6  Bw>.     execute  a  mortgage. 
P.  C.  45 ;  and  sec  3  Bro.  C.  C.         (^  Cooth  v.  Jackien^  6  Yes. 
400,  4*« 

(m)  0*RaUejf  ▼.  Thompson, 

(k)  Redding  v.  Wilkes^  3  Bro.  d  Cox,  371. 

C.  C.  4X)o.  Cooke  v.  Toombs^  (»)  AmU.  5S6.  Spurrier  v. 

2  Anstr.  435  ;  but  see  Edge  v.  Fkzgerald^  6  Yea*  548. 

Worthington^  I  Cox,  313,  in  (0)  fKAttoAvr^A  against  Bevis, 

which  case  a  deHveiy  of  deeft  a  Bra*  C*  C%  567.  Wkaley  ▼. 

was  considered  as  a  part-pet>  Bagenal,  6  Bro.  P.  C.  45. 
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seems  it  must  be  admitted  or  denied)  (p\  yet,  if  the 
Defendant  insists  upon  the  Statute  of  F^uds,  a 
specific  performcmce  will  not  be  enforeed  (q).  As 
a  Plea  of  the  Statute  cannot  in  any  case  be  a  bar  to 
a  discovery  of  the  fact  of  an  Agreement,  and  as 
the  benefit  of  the  Statute  may  be  had  if  insisted  on 
by  Answer,  there  can  be  no  use  in  pleading  it  in  bar 
of  relief  (r).  Though  a  Defendant  must  ans(wer 
inquiries  as  to  the  fact  of  a  parol  Agreement  having 
been  made  or  not,  yet  if  by  the  death  of  the  Patty 
that  discovery  cannot  be  had  immediately  from 
him^  evidence  of  his  declaration  of  his  being  owner 
of  the  Premises  is  inadmissiUe  (s).  And  though 
the  Defendant  admits  the  parol  Agreement,  but 
does  not  submit  to  perform  it,  yet  if  he  does 
sot  insist  on  the  Statute^  he  is  taken  to  have 
renounced  it,  and  a  specific  performance  will  be 
decreed,  as  in  that  case  there  is  no  danger  of  per- 
jury, many  cases  support  that  proposition  (t). 


(p)  See  CAfUand  Godolpkm, 
mentioned  2  Bro.  C.  C.  556, 
and  the  principal  case  ;  see  also 
6  Bro.  P.  C.  45,  and  1  Bro.  C. 
C.  404. 

(f)  Rowe  V.  Teedf  14  Ves. 
375.  Cooth  V.  Jeukson,  6  Yes. 
35|.  Blagden  v.  Bradbeavy  12 
Ves,  471.  WaUers  v.  Morgan^ 
a  Cox.  369,  Prec.  Ch.  208. 
Gilb.  Eq.  Cas.  35,  contra 
ChiU  ▼.  Godolfkin,  1  Dick. 
39.  SavU  V.  Hoke^  Midh. 
9  Geo.  2,  1735.  MS. 

(r)  Redesd.  Tr.  PI.  217, 
3rd.  Edit. 

is)  Perchard  v.  Benyoriy  1 
Cox,  215. 


{t)  2  Chan.  Ca.  136, 143,164, 
Nels.  343.  Gilb.  437.  Cooth  v. 
Jackson,  6  Yes.  37  ;  and  see 
Moore  v.  Edxoards^  4  Yes.  24. 
Whitchurch  against  Bevisy  2  Bro. 
C.  C.  !y5€^  2  Dick.  664.  Whii- 
breadagSdustBrockhurstfi  Bro. 
C.  C.  416.  Attomeif'GeneralY. 
Dauy  1  Yes.  220.  1.  Prec.  Ch. 
20^  374  ;  but  see  Croyston 
and  Banesy  Prec.  Ch.  260.  S.  C. 
1  £q.  Abr<  19.  Symondson  v. 
Txoeed,  Prec,  Ch.  374,  S.  C. 
1  Eq.  Abr.  19.  In  Ex  parte 
JVhithreadf  19  Yes.  212,  the 
Lord  Chancellor  is  reported  to 
say,  as  to  the  doctrine  in  the 
text,  <<  in  latter  times  the  Court 
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If  a  Plaintiff  in  a  Bill  for  a  specific  performance 
proves  an  Agreement  diftrent  from  that  in  the  Bitt« 
and  the  Answer  states  an  Agreement  diflferent  from 
both,  the  Bill,  in  strictness,  ought  to  he  dismissed ; 
but  where  there  have  been  acts  of  cohsideraUe  ex- 
penditure, a  specific  performance  has  been  decreed 
ascording  to  the  Agreement  admitted  in  the  An* 
swer  (x). 

Where  a  Plaintiff  states  one  Agreement  in  his 
Bill,  and  the  Defendant  by  his  Answer  admits  a 
different  Agreement,  the  Plaintiff,  it  seems,  wmj 
amend  his  Bill,  stating  the  Agreement  as  adHuMed 
by  the  Defendant,  and  praying  a  Decree  aecord** 
ingly  (^) ;  but  where  the  prayer  of  the  original  Bill 
was  for  the  execution  of  an  Agreement,  and  the  De- 
fendant denied  the  Agreement  stated  in  the  KU,  but 
admitted  a  different  Agreement,  and  the  Flaialtf 
amended  his  Bill,  continuing  to  insist  on  the  original 
Agreement,  but  praying  in  tl^  alternative,  if  not 
entitled  to  that,  to  have  execution  of  the  admitted 
Agreement,  the  BiU  was  dismissed,  without  prefikBce 
to  a  Bill .  lor  performance  of  the  admitted  Agree- 
ment (z).  ^  -The  reason  of  this  appears  to  be,  the 
dangerous  eonsequenoe  which  might  ensue  if  a  PUn- 
tiff  was  allowed  to  take  the  chance  of  getting  Witnesses 
to  swear  to  the  .^^reement  as  alleged  by  him,  and 

has  incliaed.  agaiott  it,'*,  bat  Vca  jaa.  943^  aad  see  wbsi  b 

this,  I  appvehend,  is  a  orftCake  ^mUL  in  Lmdtay  t.  lAj^mek,  9 

of  jKnaiieiter.    Tbe  audit-  Sch.  &  Lefr.  7.     « 

riti^  csfanrcd  to  by.  tka.  Be-  !;  /U  r  •  -7           r       1  -*  e  i. 

goaii^aTtTooBlniiy.  5  LSfr.  9,  and  n  in  note. 

(x)  Mortimer  ▼.  i)rckari\  2         («)  I^>*d.  1, 
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if  he  fails  in  that,  to  succeed  uppn  the  Defendant's 
adxnk4pn(a).  -      , 

It  mmt&  thftt  an  A^eement  for  a  separate  Main^ 
tenance  will  not  be  enforoed  where  such  Agreement 
rests  in  Articles  between  the  Husband  aiid  the  Wife  ; 
the  Spiritual  Court  b^g  considered  as  having  ex- 
clusive cognizance  of  the  rights  and  duties  arising 
from  the  state  of  Marriage.  There  are,  however, 
conflicting  decisions  on  this  subject. 

The   Court,   except  in  some  early  Cases  (i),  has 

'  never  decreed  the  establishment  of  a  separation  be- 

iweeti  Husband  and  Wife,  and  compelled  a  Hus- 

band  to  pay  a  separate  Maintenance  to  his  Wife  (c), 

:  (a) .  LindM^  v.  Lymdh  i»  Sch. 
&  Xefr,  10. 


lb)  9t(k-  Lasbrook  v.  'Tt/ler, 
Chan.  Re]^.  44, 

(0  Bunng  the  Usurpation 
theCourt  of  Oiancery  exercised 
a  Jurisdiction  in  cases  of  Alimo* 
ny,  there  behig  then  no  spiri- 
tual courts,  nor  any  toleration 
of  the  civil  law ;  and  ten  Judges 
certified  in  Mich.  Term  1669, 
that  such  decrees  for  alimony 
ivere  confirmed  by  the  act  for 
ooofi^atiaMfjttdkiaiprocted- 
ii^;  [See  Ch.  Rep.  334.]  but 
upon' the  re-establishment  of 
coiirfs  Christian,  tUnm  Govt  of 
Chancery  no  longer  retained 
tfakr '  JunsAction  1  insomuch, 
that  when  after^Misd»  a  Biy  was 
brought  for  alimony  in  the 
Court  of  Chancery,  a  Demur- 


or  the  Remonstrance,  &c.  print- 
ed in  1654,  Q°."  there  is  given 
the  petition  to  the  Lords  Com- 
missioners,  and  the  Decree  of 
the  Commissioners.  The  mode 
of  proceeding  on  these  occa- 
sions appears  on  tlieface  of  the 
Decree. 

*^  Lords  Commissioners; 
Saturday,  34th  of  July  1653, 
between  Theodosia  Ivie,  plain- 
tiff, and  Thomas  Ivie,  her  hus- 
band, defendant 

Whereas,  the  PlaintifFhaving 
exhibited  her  petition  (agunst 
the  Defendant  her  Husband,) 
to  J>&-  relieviBd  Ibr  alimony, 
unto  which  the  Defendant  hav- 
ing put  in  his  answer,  divers 
wiliiftsis  were  examined  by 
Commission,  and  others  were 
(by  their  Lordships  directions) 


rer  was  aUflsred.     Vid.  »  yoL   *Ao  ^aftiined  by  the  Register, 
Shower's  Rep.  f»  983,  and  the    «Jla^llM  ^resenctf  df  counsel  on 


cases  there  cited. 

From  the  decision  of  the 
Lords  Commissioners  i»  caaes 
of  alimony,  an  appeal  was  al- 
lowed the  Protector. 

In  a  tract  published  in  1654, 
entitled,  *' Alimony  arraigned, 

VOL.   !• 


Mlbskkes;  tilid  1^  thekclter 
:<lettli(ig*  Of  th^  flMtters,  and 
tMisiunion  ^iMf  Lordships, 
therein,  tlN!i#  Lordsiipa  were 
alio  pleased  themselves  to  ex- 
amine several  witnesses,  viv{i 
voce;  and   the  cause  having 

C  C 
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without  smie  Agreement  between  them  for  that 
purpose;  but  Lord  Hardwicke  seems,  though  re- 
htctantly,  to  have  thought  such  an  Agreement  might 
be  decreed  (d) :  and  there  are  cases  to  that  efiect  (e)  : 


taken  up  many  days  in  hearing 
(after  much  debate,  and  pahis 
spent  herein ;  and  upon  fuu  and 
deliberate  hearing  of^at  could 
be  offered  on  both  aides  ;  and 
upon  reading  of  the  said  depo- 
sitions, and  of  the  indenture, 
made  upon  the  marriage,  where- 
by the  estate  of  the  Plaintiff's 
father  is  settled  upon  Sir  John 
Brampstone,  Knight,  and  Wm. 
Booth,  Esq.  to  the  uses  in  the 
said  indenture  declared,)  their 
Lordships  were  fully  satisfied 
that  there  is  good  cause  to  give 
pdlowance  for  alim<»iy  to  the 
iPlaintiff;  and  do  order  and 
decree,  that  the  Plaintiff  have 
paid  unto  her  the  sum  of  300/. 
by  the  year,  which  their  Lord- 
ships intend  to  be  had  and 
raised  out  of  the  Plaintiff's 
filther's  estate,  so  settled  in 
the  said  trustees  as  aforesaid 
until  further  order.  And  do 
therefore  order,  that  the  said 
Defendant,  and  the  said  trus- 
tees, shall  authorize,  or  permit 
and  suffer  the  Plaintiff,  or 
whom  she  shall  nominate  and 
appoint,  from  time  to  time, 
quietly,  and  without  interrup- 
tion, to  receive  the  rents  and 
fMTofits  of  the  said  lands :  and 
the  several  tenants  of  the  pre- 
mises are  hereby  orderea  to 
pay  the  same  accordingly,  from 
our  Lady-day  last ;  and  the  said 
trustees,  and  the  said  tenanU, 
in  so  doing,  are  to  be  saved 
harmless,  by  the  decree  of  the 
court.  But  in  case  the  said 
lands  are  in  a  greater  yearly 
value  than  the  said  300/.  per 
annum  ;  and  that  the  said 
Defendant  shall  at  any  time 


signify  so  much  unto  their  lord- 
s^w,  and  undertake  and  aofi- 
ciently  secure  the  payment  of 
300/.  per  annum  (quatteily) 
unto  the  said  Plaintiff  by  equal 
portions,  to  begin  fhnn  our 
Lady-day  last,  then  the  said 
Defendant  is  hereby  decreed 
to  pay  unto  the  said  Plaintiff 
die  said  yearly  sum  of  300 /I 
accordingly,  until  further  or- 
der as  aforesaid.  And  that  the 
said  trustees  are,  in  such  case, 
to  permit  and  sufier  the  said 
Deiendant  and  his  assigns  to 
receive  and  enjoy  the  rents 
and  profits  of  the  said  father's 
estate,  (any  thing  herein  con- 
tained to  tne  contrary  in  any- 
wise notwithstanding).  Rob. 
Dod,  Dep.  Regis.  The  De- 
fendant considered  himself  as 
much  aggrieved  by  this  decree, 
and  broueht  an  action  against 
a  Mr.  Williamson,  who  de- 
tained his  wife,  and  under  the 
direction  of  Lord  Ch.  Justice 
Roles,  obtained  a  verdict  for 
100/.  and  an  execution  aite- 
wards  issued ;  but  he  filed  his 
Bill  in  Equity  for  an  injunction, 
and  it  was  obtained,  and  there- 
by the  Plaintiff  and  others  were 
enjoined,  onder  the  penalty  of 
500/.  against  proceedtng  cm 
Uie  judgment.  Upon  this,  the 
Plaintiff  petitioned,  <<  the  Par- 
liament for  the  Commonwealth 
of  England  ;"  but  wliat  was 
done  upon  this  petiti<m  does 
not  appear. 

(d  )  Lady  Head  v.  Sir  Francis 
Heady  1  Ves.  1 7,  S.C.3  Atk.550. 

(e)  Angier  and  Angier^  GUb. 
Eq.  Rep.  159^  3.  S.  C.  Prec. 
Ch.  490.  Lex  Praetoria,  MS. 
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feiit  tk6  ifiOi-e  re^fent  tofl  settled  fltJetrine  now  apj)fe$ts 
to  b6,  th^l  tiiiS  Court  Will  not  carry  into  exectitibh 
articlies  6f  Separation  betie&eVi  Hu^^bahil  and  Wljb. 
tt  recttgiiizes  nb  po^l-  Ih  tli6m  to  vary  the  rights  ahfl 
diltfe&  gro^fig  out  of  the  Marriagte  Contract,  or  tb 
e^et  at  their  plea^ui-e  a  partial  dissolution  of  thdt 
Ctthtract  (/).  In  Xhith  v.  Quihj  it  was  determined, 
ifefer  gteat  icohsidenltfom,  that  nrttcks  of  SeparaHon 
ttiajr  be  spfeciMlly  enforced,  at  the  suit  of  the  fFffi, 
and  this,  though  the  Husband  offered,  by  his  Ahswel*, 
to  t'eceive  his  wife  sigaih  (g) ;  but  that  decision  has  been 
much  di$bOuntenantcd  by  subsequent  Judges  (A)  ; 
Those  thattiag^  cases  (cases  followed  but  not  ap- 
proved) (i),  in  which  the  Cdlirt  has  acted  upon  an 
Agreement  tb  sisparate,  have  been,  in  general,  whetfe 
a  third  p^ty  has  intervened,  and  the  Agreement  was 
tiot  liierely  betwefen  the  Itugband  and  Wife  (k\  ^s 


(jO  WorraU  v.  Jacobs  3 
Mcfriv.  268. 

ig)  Guth  V.  Guth^  3  Bro. 
614  ;  and  see  Fitzer  v.  Fitzer^ 
3  Atk.  51 1,  and  Fletther  v. 
Fletcher^  3  Cox,  gg. 

(h)  See  Legard  v.  Jdhnstm, 
3  Ves.  361,  Lord  Si.  John  v. 
St.  Mrty  11  Ves.  532, 

^W^sv,  tVitkeSy  2  t)ick.  791. 
This  last  base,  according  to  a 
MS.  note  in  my  possession,  was 
thus :  **  Where  the  F^ine  had  a 
separate  Estate,  and  they  agreed 
upon  a  separation,  and  that  part 
01  the  separate  Estate  standing 
m  l*ru8tees  names  shall  b6  giv&h 
tip  to  th6  Baron  ;  the  Coutt 
would  not  decree  a  perform- 
aiice  of  this  Agreement,  the 
Master  of  the  Rms  saying,  the 
iljipre^meht  amounted  to  a  Di- 
Torce,  which  this  Co^utt  ha!  ncr 
Jurisdiction    td    deci'ee,    and 


thereforei  although  it  was  fully 
consented  to  hy  all  parties,  he 
refused  to  make  any  Decree.  H^ 
said  it  had  always  been  a  fa- 
vourite object  of  this  Court  to 
bring  a  Husband  and  Wife  to 
a  reconciliation  to  live  together, 
but  that  he  nerer  knew  of  a  de- 
cree to  establish  a  separation ; 
but  he  said  that  he  would  not 
dbmiss  the  Bill ;  and  that  if  tiie 
parties  could  find  any  cases  to 
remove  his  doubts,  they  might 
apply  a^in  to  bring  on  th6 
eause."  No  notice  is  taken  of 
any  further  proceedings. 

\t)  See  Lord  St.  John  v.  Lady 
St*  Jokn^  1 1  VeS'  537,  and  what 
is  said  ii^  fForraU  r,  Jacoby  3 
Meriv.  268. 

(Jc)  Sterling  ▼.  CraxoU^,  2 
Vem.  385.  Steokens  and  OUve, 
2  Bro.  C.  C.  90,  Comptan 
against   CoUinson,  ibid.  386; 
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where  Trustees  have  covenanted  to  indemnify  the 
Husband  against  the  Debts  of  the  Wife,  which  fonns 
a  valuable  consideration  (/) ;  or  where  a  fortune  has 
accrued  to  the  Wife  after  separation  (m).  As  against 
Creditors  the  Court  will  never  decree  an  Agree- 
ment for  a  Separation  where  the  Agreement  rests 
between  Husband  and  Wife  only  (n)  j  but  where 
the  Husband  was  a  Trader  liable  to  the  Bankrupt 
Laws  at  the  time  of  a  Deed  of  Separation,  in  which 
he  covenants  with  a  Trustee  for  the  Wife,  in  con- 
sideration of  being  indemnified  from  all  debts  and 
engagements  which  may  be  contracted  by  her  during 
the  Separation,  to  release  his  Remainder  in  Fee  in 
certain  Estates  (of  which  he  was  Tenant  for  Life, 
with  Remainder  to  the  Wife  for  Life,  &cl  with  Re- 
mainder to  himself  in  Fee)  to  such  uses,  &c.  as  the 
Wife  should  by  Deed  or  Will  appoint,  such  Agreement 
was  held  good,  notwithstanding  the  i  Jac.  I,  c.  15. 
s.  5.(o).  The  Wife  is  not  bound  in  any  degree 
by  a  Deed  of  Separation ;  and  a  specific  Performance 
could  not  be  enforced  as  against  her  ( p)  ;  and  It  must 
he  observed,  that  Articles  of  Separation  are  put  an 
end.  to  by  Reconciliation  {q). 

A  parol  Agreement  for  an  equality  of  partitioD, 
entered  into  between  persons  who  had  a  right  to 

and  see  the  obserration  in  Le*  Legard  and  Johman^   3  Yes. 

frard  ▼.  Johnson^  3  Ves.  359 ;  359,  360. 
and  in  Lord  and  Lady  St.  John^         (n)  See  Fitzerv.  FUzer^  2  Atk. 

11  ¥68.582.     See  also  Cooke  514     Taylor  v.  Jmtest  2  Atk. 

T.  lyiggirUf  10  Ves.  191.  602 ;  ana  the  observations  and 

(I)  Stephen*  v.  Olive,  3  Bro.  ^%^'>''«'  ^^"^  ^-  -^«^'««» 

C.  C.goiand  King  \.  Brewer,  ^  T^uP    „      r     i     ut   • 

cited  iftd.  93.  in  note.  Omptoi  „  <">  ^'"^  "'  •^««^'  3  ^^^: 

V.  ColihMon,  a  Bro.  C.  C.  386.  ^J\a      ,.c.   n       rv" 

W^aU  V.    Jacob,  3   M^v.  Jlf^LordSt.Johny.Lcdi, 

^'    '"•  (y)  Ibid.  537.  Fletcher  r  Flet- 

(m)  See  the  observations  in     cA<r,3Cox,99.  S.C.3Bro.6i9. 
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tiOntracty  and  accordingly  put  in  executiap»  will, 
though  of  long  standing,  be  established.  And  if  a 
Joint-tenant  upon  equality  of  partition  thinks  proper 
to  accept  of  a  contingent,  uncertain  advtotiige,  where 
one  moiety  of  the  Land  is  of  superior  value  to  the 
other,  it  will  not  vacate  the  Agreement  {s) ;  but  tfa^ 
Agreement  of  the  Husband  will  not  bind  die  Xn- 
heritance  of  his  Wife  (/)• 

7%^  specific  performance  qf  Covenant  is  frequently 
sought  in  Equity.  Covenants  which  are  said  to  run 
with  the  Land  will  be  decreed  to  be  specifically  per- 
formed for,  or  against,  (as  the  case  may  be)  successive 
owners  of  such  Land  (u\ 

The  Court  will  not  give  a  specific  Performance 
according  to  the  letter  of  the  Covenant,  where  there 
has  been  a  change  of  circumstances ;  but,  it  seems,  in 
such  case,  it  will  execute  the  Covenant  according  to  a 
conscientious  modification  of  it,  to  do  justice  as  cir- 
cumstances will  permit  ( j*). 

If  one  agrees  to  sell  Lands  he  has  not,  and  after- 
wards acquires  them,  he  will  be  compelled  to  per- 
form his  Agreement  (^) ;  as,  where  a  Purchaser  of 
Crown  Lands  in  the  time  of  the  Rebellion  (or  as  the 
Reporter,  Serj.  Maynardj  terms  it,  "  the  late  War") 
sold  part  to  the  Plainti£P,  and  covenanted  to  meke 
further  Assurances;  and  on  the  King's  Restoration 
he  had  a  Lease  for  years  made  to  him  under  the  King's 
title,  he  was  decreed  to  assign  his  Term  in  the  part 
he  had  sold  (z). 

(1)  Ireland  r.  Rittle,  1  Atk.  (x)  Davis  v.  Hone,  a  Sch.  & 
54a-  Lefr.  348 

(0  Ibid.  Sed.  vid.  Co.  Litt.  iV  ^rtVJ^a'-^^"^ 
171.  a.  8  Edw.  4,  4^  (,)  Vflyfor  r.  Dafar,  a   Ch. 

<u)  1  £q.  Cas.  Abr.  473.  Cm.  a  12. 
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Where  a  prison  sei^d  qfJIiimk  figr^sby  Artie^ 
to  settk  Lands  of  a  certain  Ya)w»  Xlkfi  Ai1icl«ft  )wve 
bean  held  ta  he  a  lie*  on  the  \ao4^  of  vihiA  Wfih 
penoa  ^u  then  aeiaed,  thpiigh  no  p^i^ticvhtr  l4mi8 
vera  mentioned  in  the  Articka  (y\ 

Se»  where  Tenant^  fiir  Ii&,  with  pewer  to.  iqifce  a 
Jointave  of  500  /.,  in  cowideratioa  of  M airiage»  apd 
of  10,000  /.,  covenants  to  make  such  Joiatiiae^  \nA  dm$ 
nJthoijit  doing  it^  it  has  heenheM^hat  the  Artiekaare 
a  Hen  on  the  Estate,  and  that  hy  the  eM«;ution  oSiifSim 
the  Govenanty  hecame  a  Trustee  fhv  the  I^eme  (j$\ 

Whei«  a  Quahand  is  houpd  hy.  his  CQwenaol^  or 
his  Trustees  are  bound  with  hia  conaent^  aad  with 
hia  MoBfi]^  to  piupahase  an^  settle  Land^,  and  he  does 
purchase  Lai^da  of  kss  (a),  eqmJf(h\  or  ^tfaAm(c) 
value  than  the  $iwi  he  oMFODaitetd^  to  hty  0^  bit 
does  not  settk  them,  he  ia  (unksa  the.  Lan^  he  Qfjf^ 
hold^(d\  p^eeumed  to  haw  iMda  the  Pwyhiflt  fejr 
the  purpose  of  the  Settlen^enjb  (e) ;  for  it  i&  a  Kuk^ 
that  whejre  a  Man  is  bound  ta  do  ait  Act»  and  he 
does  what  au^  «aaUe  him  to  4o  the  Act^  '^  ia  lahaR 
te  haw  been  doee  hj  him  with  tha  nMi  of  deieg  that 
vdiieh  he  waa  bound  to  da(jfX 

(y)  Rounddl  v.  Breoij^j  %  {ifylAmch  \,  Ltn^  ia¥«s. 
Yern.  48;?!,  cop&TRed,  3  Atlf.  5»^;.Wo!sQ  Wiffio^,^fff:f' 
3^79  9*  Coventrv  t.  Coventry,     many  imperfectly  reported  in 

eiik.  iW.  a  Uick.  isA  ^^  9tale4<nni 

(2)  i»adtf  ▼•  I^n^  Qrtfeniryp  the  Itegut^r's  Bo^k,  10  Vm. 
s  Mod.  19.                              '5^99  5^0.  Leckmere  and- Leck'^ 

{a}  ^2  A*,  ejjc  JUfV  ,1^^  ^,  9^. 

mffr^  and  Carlisle,  3  P.  Wms.  .  ^x    «      ,             «      , 

228.  (/)  Sotw/a^  v^.  $cmi0tt  1 

(b)  JFilcox  V.  fFifco^  2  Vern.  ?ro.  C.  C.  $83,  S.  C.  mentioned 

558,  relied  on  a  ^tk.   (834.  ■*  »^®»  3  'S,  ^"**-  .^*  ♦  •"* 

Deaccm  V,  S>»iM,  3  Atk.  ^23.  ^  J  Cox,  165.  Lechmer^mA 

■  (c)  See  GaHh^ore  ▼.  O^a/u?,  ^AJ^'W^-^i  Forygt>  8cj.^  m  «|^ch 

1,0  Ves.  a  Ileport  there  is  ^wmi^f  «^ 

(d)    AUomeu'Genp:qf  ^  J  Co»»  166.  We^and  v.  Jfry- 
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The  reasoa  why  it  is  held  a  salisfaetiDn  in  thttie 
caseSi  seems  to  be,  that  the  Court  will  not  draw 
out  of  the  Personal  Estate,  to  the  prejudice  of  the 
Widow  and  younger  Children,  a  Suhi  of  Money 
which  would  be  a  double  Provision  for  the  eldest 

These  cs^aes  of  satisfaction,  however,  depend  upon 
the  Intent  of  the  Party,  and  Evidence  is  admissible 
to  show,  that  a  Purchase  was  not  made  in  perform- 
ance, or  part  performance  of  the  Covenant  (A).  If 
the  Purchaser  seUs  or  mortgages  the  Lands,  it  will 
be  considered  as  Evidence  that  they  were  not  meant 
to  be  in  satisfaction  of  the  Covenant  (i)  -,  but  a  Devise 
will  not  have  such  construction  (Ar). 

The  Cases  do  not  suflSiciently  distinguish  between 
a  satisfaction  and  the  performance  of  a  Cove- 
nant. Satisfaction  may  exist  without  an  Intent, 
but  performance  must  always  be  the  result  of  an 

Intent  (0- 

If  there  be  a  Covenant  on  Marriage  to  settle 
specific  Lands,  this  Covenant  is  not  satisfied  by  suffer- 
ing other  Lands  of  equal  value  to  descend  (m). 

If  by  Articles,  previous  to  the  Marriage,  a  Hus- 
band covenants  to  leave  the  Wife,  by  Deed  or  Will, 
1,000/.,  and  the  Husband  dies  intestate,  and  the 
Wife's  distributive  share  of  the  personal  Estate  is  of 
a  value  equal  to,  or  exceeding  1,000  i,  it  is  a  satis- 

(g)  See  Lee  and  Cox,  3  Atk.  (t)  See  the  dutinctioB  taken 

421.  by  the  Master  of  the  RoUs  in 

(*)  Garthshore  v.  Chalie,  10  Goldmidy.  Gcidmid,  1  Swanat. 

Ves.  10.  ai9- 

©  Deaem  y.  SmUK  3  Atk.  ^^^  ^^^  ^  ^^^^  ^^ 

^  ; f*v  fXT    I       mr   ^'       ^\T  Proc.  ^  Feb.  1719,  mentioned 

{h)Tockey.HiuUngs,2\^rn.  XWHarcoiit's  MS.  Tables. 
97' 
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Jaction  of  the  Covenant  (n).     It  is  the  same  where  n 
Widow  takes  under  a  quasi  Intestacy  (o). 

It  would  have  been  otherwise  decided,  it  seems,  in 
these  cases,  if  the  Debt  arose  in  the  HusbancTs  Life- 
time  J  as,  if  he  covenanted  to  pay  a  sum  within  two 
years  after  Marriage,  and  lived  the  two  years,  and 
died  (p).  And  an  orphanage  share^  it  has  been 
held,  is  not  a  satisfaction  of  a  Covenant,  because  not 
in  the  Father's  power  (q). 

In  one  Case  it  was  held,  that  if  there  be  a  Con- 
tract to  settle  a  particular  Estate,  and  there  is  a 
breath  of  the  Contract,  it  is  a  question  of  damages, 
and  an  Issue  must  be  directed  to  try  what  the  da- 
mages are ;  in  which  it  was  said  to  differ  from  a  Con- 
tract to  purchase  Lands,  in  which  case  Lands  would 
be  decreed  to  be  purchased  (r) ;  but  previous  Cases 
appear  to  have  established  it  as  the  doctrine  of  the 
Court,  that,  though  a  Covenant  to  settle  or  convey 
particular  Lands,  would  not,  at  Law,  create  a  Lien 
upon  the  Lands ;  yet,  in  Equity,  such  a  Covenant, 
if  for  a  valuable  consideration,  would  be  deemed  a 
specific  Lien  on  the  Lands,  and  a  performance  of  the 
Covenant  decreed  against  all  persons  claiming  under 
the  Covenantor,   except  Purchasers  for  a  valuable 


(n)  Lee  v.  VAranda^  i  Ves. 
1,  6.  C.  3  Atk.  419.  See  also 
Prime  v.  BtMing^  2  Yes.  41 1. 
Blandu-y,  Widmore,  3  Vera. 
709.  o.  C.  more  fuU  1  P.  Wnu. 
324.  Garthshore  v.  Chaliey  10 
Ves.  1.  S.  C.  MS.  GoUsmid  v. 
GMsnudf  1  Swanst.  217.  S.  C. 
1  Wib.  C.  C.  140. 

(0)    Goldmid  v.  GMtmkt, 


1  Swanst.  311.  S.  C.  1  Wilt.  G 
C.  140. 

(p)  OUver  ▼.  Brighoutey  men* 
tionedia  1  Ves.  1. 

(a)  Case  on  Mrs.  Parson's 
Wul,  menUoDed  1  Ves.  1. 

(r)  Wade  v.  Pagei^  i  Bro. 
C.  C.  368 ;  and  see  Vernon  v. 
Vernon,  3  P.  Wms.  594- 
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'Consideration,    and  without    notice    of  such    Cove- 
nimt  (s). 

If  one  covenants  before  Marriage  to  settle  cer- 
tain Lands  on  his  Wife  for  life,  and  afterwards 
devises  such  Lands  for  the  payment  of  Debts,  the 
Covenant  operates  as  a  specific  Lien  on  the  Lands. 
But  a  Covenant  to  settle  Lands  of  the  value  of  60  /. 
a  year,  without  mentioning  any  particular  Lands, 
does  not  operate  as  a  specific  Lien,  but  the  Wife  must 
come  in  as  a  Creditor  in  general,  and  the  Master  will 
value  her  Estate  for  life,  and  she  will  be  allowed  to 
the  amount  of  that  valuation  (/). 

Where  a  Husband  covenants  that  Lands  settled 
are  of  such  an  annual  value,  this  amounts  to  a  Cove- 
nant on  his  part  to  settle  and  make  good  to  that 
extent,  in  case  of  deficiency ;  but  the  value  must  be 
calculated  at  the  time  of  the  Settlement,  and  not  at 
the  death  of  the  Husband  (u). 

If  a  Husband  covenants  to  settle  on  the  eldest  Son 
of  the  Marriage,  and  lets  Lands  descend  to  him  in 
Fee,  this  is,  so  far,  a  performance  of  his  Covenant  (a:). 
It  is  the  same  where  Lands  descend  to  an  Heir  at 
Law,  who  claims,  in  place  of  his  Ancestor,  a  sum  of 
Money  to  be  laid  out  in  Land  ( y). 

All  these  cases  of  implied  satisfaction,  or  presumed 
performance,  are  where  the  Husband  or  Father  has 
done  nothing,  as  in  the  suffermg  Land  to  descend, 


(«)  Finch  V.  Earl  of  WincheU         (<)  FreemmUt  v.  Dedire,  1  P. 

sea,  1  P.  Wms.  283.  FreemouU  Wins.  499. 

Rep.  \6o^  and  at  end  of  Fran-         ;  .  ^       ..        „ 
cis^  Max.  cited  1  Fonbl.  Eq.         (*)  ^^^  ^'^'  *  ^^'  ^^  ^ 
359,  n.  (d).  (y)  Ibid. 
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without  aay  4eclaj^tigp  w^at  way  l^e  intend  tb^y 
should  go.  But  where  a  Will  is  made,  and  a  clear 
iiltentioA  dispenuhle*  the  construction  mujst  be  accord- 
ing to  the  Will  (z). 

So  where  parties  enter  into  m  Agreement  w  to 
th^  produce  of  Lane}*  th^  l^^nd  itself  will  be  affecti^ 
by  the  Agreement.  Where,,  therefore,  there  was  4 
Covenimt  to  iq^qpropnate  oo^  third  of  the  produce  qf% 
Rq^l  ]ip!9t^te  to  raiise  a  mm  of  Moniey,  it  was  cqnsjr 
^red  npt  merely  as  a  persooul  Co^en^iit  su^iblfi  4 
]>w,  hut  a9  creatjjQ^  a  Lien  upon  the  Lwd*  w4 
the  Covenantees  entitled  to  have  it  q)ecifically  pi^ 
fiirmed  (a). 

If  a  sum  of  Money,  say  5Q0^-  he  cav^nanit^  tfl 
be  l^id  out  in  Freehcdd  and  leasehold  Property,  aA4 
the  Covenantor  dies,  it  might  be  a  question,  no  whei^ 
it  si^pis,  decided,  betweei^  the  Heir  anud  Peisonil 
Representative,  how  muph  of  the  MPA^y  i^  to  b^  cqq- 
sidered  as  Freehold  Property  descendible  to  |he  Heir, 
wd  how  much  a9  Loa^ehold,.  beh>n^;pg  to  the  pef- 
sf&i^  RepreseDtotivQ  ;^  but  i^  in  such  case,  the  Cove- 
nputor  by  hi?  Will  xflak^ji  ^  gei\^rajl  Pevise  of  all  hi$ 
Freehold  aji4  {^^sehold  Imi^  a,pd  Hereditajnents, 
this  would  pass  the  5pp  /«.  (jb). 

It  is  ob^rvahle>  thai;  wb»j».  Money  is  agveed  or 
directed  to  bi^  1^  qu!i  in  Xy«nd»  to  be;  settled  to  pw^ 
cular  uft^  it  i^dill,  wJbgi]^  i^unv^st^,  be  ccw3^»^  m 
Land  in  regard  to  succession,  and  go  to  the  Heir  of 
the  person  entitled  to  the  Inheritance^  in  the  Land  to 


(x)  See  Prime  v.  Stebbing^^     C.  C.5a^,aBd8.C.  on 

^  ^  ib)  See  Shadift  v.  GMtUat, 

(a)  Legardv,  Hodgu^  3  Bro.     3  Atk.  354. 
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bf  .puichMe^f  i^L  thi?  S8;m^  mam^lt  ^  tlie  l4mdp  if 
pun;baaed,  would  bi^ve  done  (c) ;  ^^  9ome  p^YSon 
competent  to  dii^pose  qf  tlji^  I^smd»  miw  th#  limitap 
1199  qI*  the  uaes,  ahaU  clearly  m^milest  mi  decide  his 
intention  to  t^minate  the  realizing  Tmst,  aiid  to  dis- 
pose of,  or  have  (ho  uninvested  iiind  agai^  considered 
^  iqere  per^nal  Property  ^d). 

And  whiprQ  «  sum  of  MojicQr  is  given  by  Will,  iqid 
greeted  to  b?  IsJd  out  in  th^pyrchfis^  of  I^andsj  qjt  of 
X^9nd3.  in  ^>  particular  coiinty^  and  aft^r  thejr  ^re 
bought,  to  be  settled  upon  such  and  s^uch  Perspim  i  if 
a  Bill  is  filed,  the  course  of  the  Court  is,  to  direct  a 
purchase,  and  the  produce  of  the  Money  to  go  a^  the 
Land  itself,  until  purchased  (e).  So  if  there  be  a 
direction  by  Will  to  purchase  a  particular  Estate, 
which  is  swallowed  up  by  an  Inundation,  as  happened 
in  Essex :  or  if  the  direction  is  to  purchase  an  Estate 
in  such  a  county,  and  it  cannot  be  procured,  the 
Money  will  not  go  to  the  Executors,  but  in  such 
mfinuer  a^.  the  Rents  and  Profits  would  do  where  the 
Land  is  purchased  (  /). 

And  where  Money  is  agreed  by  articles  to  be  laid 
out  in  Land,  the  Party  who  would  have  the  sok 
Interest  in  the  Land  when  bought,  may  elect  to  have 
the  Money  paid  to  him,  and  that  it  shall  not  be  laid 
out  in  Land  (g).  And  it  is  the  same  In  case  of  a 
Bequest  of  Money  to  be  laid  out  (h). 

(c)  See  Attorney-General  and     reported  at  the  end  of  Francis'i 
MUnery  3  Atk.  114.  Maxims  in  Eq. 

7  Bro.  P.  C.  54B.  Toml-^d.;  ^^es  610        ^' 

and  see  Earkm  ▼.  Saunders^ 

Ambl.  243.    Bradish  v.  Gm,         U)  Btmon  v,  Bensifrnt  i  P. 

AmU.  399.  Wma.  ^30. 

(e)  Ban  qf  Cojo^iry  ▼.  Co-         (A)  Seeky  v.  Jago^  1  P.  Wms. 
ventry^  t  Atlc  396.  S.  C.  best     38(9. 


3g6  tovirit  juRisDtCTioK* 

A  very  small  circumstance,  a  Very  slight  declara« 
tion,  will  take  from  Money  the  quality  of  Land,  but  it 
is  not  competent  to  an  Infant  to  make  that  election  ; 
and  in  that  case  the  property  will  remain  as  it  was  (i). 

A  wife  is  examined  apart  from  her  Hnsband  as  to 
the  disposition  of  Money  devised  to  be  laid  out  in 
Land  for  her  and  her  Heirs  (A:),  or  for  her  in  Tail, 
with  the  Reversion  to  her  in  fee,  whether  she  would 
receive  the  Money,  or  have  it  laid  out  in  Land.  If 
she  elects  to  take  it  in  Money,  an  inquiry  is  directed, 
whether  she  has  a  Settlement  (/)• 

And  where  Money  is  to  be  laid  out  in  Land,  to  be 
settled  on  one  for  Life,  with  Remainder  in  Tail,  the 
Court  will  pay  out  the  Money  upon  the  application  of 
the  Tenant  for  Life  and  the  Tenant  in  Tail  (ni^  pro- 
vided they  are  not  Infants  (n) ;  but  the  Wife  of  the 
Tenant  in  Tail,  as  she  would  be  entitled  to  Doi^fer 
out  of  the  Land,  if  the  Money  were  laid  out,  must 
give  her  consent  (o).  If,  however,  the  Estate  to  be 
purchased  was  to  be  settled  on  A.  for  Life,  Remainder 
to  B,  in  Tail,  Remainder  to  C  in  fee,  the  Money 
was  not  directed  to  be  paid  on  an  application  by  A. 
Bgid  B.  because  of  the  contingency  to  C  but  if  the 
ijioiminder  was  to  JB.  in  fee,  or  to  A.  in  Tail,  Re- 
mainder to  him  in  fee,  then  on  such  i^plicaticm  the 


(i)  Van  T.  Bamett,  19  Ves.  (m)  Ander  v.  Amkr^  3  Ves. 

a)  Peanon  r.   Brereton;  3  (n).  Carr  dgainst^woii,  a 

-^^•7*-  Brq.  €.C.a6.    i.PrWiM.90, 

if)  Binford  v.  Bowden,  1  Ves.  1 30,„fH|d  afe ;  fwd  s«e  Foret- 

jun.  5i«;  and  «ee-  Oldham  v,  ter,  273. ..  j 

f  ^fe  ^\^^J^^"^  (0)  See  note  G.  to  Ej,re's 

V.  Boehm,  3,Atk.  447.   Om-  case  •»  P  Wim.  »^ 

ntnghim  v.  Moody,  1  Ves.  176.  ***'  3  **•  «  «m.  »4« 
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Money  was  paid  (p),  as  it  was  also  where  those  in 
Remainder  consented  {q). 

The  old  rule  was  to  decree  the  Money  to  one  who 
would  be  Tenant  in  Tail,  if  laid  out  in  Lands,  with 
remainders  over  ;  hut  Lord  Cowper  altered  that  doc- 
trine (r),  and  held,  that  the  ReiAainder-man  should 
have  his  chance,  as  he  could  not  be  barred  but  by 
Recovery,  which  required  time,  and  would  not  direct 
it  to  be  paid  in  Money ;  and  the  accident,  of  the 
death  of  the  Tenant  in  Tail  in  that  case,  before  a 
Recovery,  showed  the  Remainder-man's  interest  in 
so  glaring  a  light  that  it  established  the  precedent 
(5).  But  where  the  Remainder  could  be  barred  by 
Finef  the  Court  decreed  the  Money  (/)• 

And  now,  by  the  Statute  (39  and  40  Geo.  3.  c,  56,) 
it  is  not  necessary  to  have  such  Money  actually  in- 
vested in  Land  in  order  to  bar  the  £state-Tail  and 
Remainders  over ;  but  upon  the  Petition  of  the  first 
Tenant  in  Tail,  and  of  the  owner  of  the  antecedent 
particular  Estate,  if  any  (w),  in  the  Lands,  Courts  of 
Equity  may  order  Monies  subject  to  such  Trusts  to 
be  paid  to  the  Petitioners.  But  if  it  be  a  doubtful 
question  what  Estate  the  Party  is  entitled  to,  the 
Court  will  not  decide  it  upon  an  ex  parte  Petition 
under  this  Act  {x).  And  before  an  Order  can  be 
obtained  under  the  Act,  the  Court  takes  care  to  see, 
by  a  Reference  to  the  Master  for  that  purpose  {y\ 

(p)    Short  y.    Wood^   1    F.  (u)  In  suph  case  there  must 

Wms.  470.  Traffwrdy.Boehm^  be    two  petitions,   Bai^nes  v. 

3  Atk.  447.  Baynes,  9  Ves.  462. 

(g)  Collar.  Collet,  1  Atk.  la.  (*)  Ex  parte  Sterne,  C  Ves. 

(r)  See  CohoaU  v.  Shidxoetl,  156,  approved  ex  parte  Bees, 

I  P.  Wms.  471,  485.  3  Ves.  &  Bea.  11. 

(s)  1  Ves.  176,  (y)  Ex  parte  Hodges,  6  Ves. 

if)   Ibid.  57^ 


3^8  Eciurtt  jtyfei$Dic«o*. 

ihalthe  Fuhdii  cltit ;  kvA  a  Pelitltn  tiilliitt  he 
heard  on  the  last  day  of  Tel*ih  $  but  to  dbttdn  tibe 
Oltler  ih  Term  the  application  must  be  made  at  such 
a  pieriod  of  the  Tehiti  as  wbuld  have  given  sufficient 
time  fin*  a  Rteov^rj  to  be  suffered  (^).  If  die  appli- 
caiiM  is  ihad^  iii  the  V^eation,  the  Mcmey  is  ordettd 
to  be  t>aid  to  the  F^y,  in  tiise  he  should  be  Uving, 
on  the  ^R^cotid  day  of  the  ensuing  Term  (o). 

A  Covenant  to  renew  d  Lease^  at  the  request  of 
the  Lessee,  within  tke  Term,  will  be  enforced,  even 
in  favour  of  the  ISxecutor  of  the  Lessee  who  died 
before  any  request  made  {b). 

A  clear  Contract  for  the  perpetual  renewal  of  a 
Lease  for  Lives  (c\  or  for  Years,  will  be  specifically 
executed ;  but  a  Covenant  at  the  expiration  of  one 
Lease  for  twenty-one  years,  to  make  a  new  Lease, 
**  with  all  Covenants^  Grants,  and  Articles,  as  in  the 
former  Lease  eontained,''  will  not  be  allowed  to 
operate  as  s  Covenant  for  perpetual  Renewal  (df) ; 
unless  there  are  additional  words  clearly  importing 
that  a  perpetual  Interest  is  intended  (e). 

It  has  been  holden,  that  upon  a  Bill  for  the  specific 
perfonnance  of  an  Agreement  for  a  Lease,  the  Court 


(z)  Ex  parte  Frithf  8  Yes.     Juri8consHltExercitatioDS»i78, 
'609.  oti  the  subject  o^  dhis 


(a)  Ex    parte    Bemttj    ex  Bridges  v.    Hitckcotic^   1  Br». 

parte  Dolman,  6  Yes.  ii6»  and  P.  C.  522.  BeUes%gorih  against 

Vid.  note  to  Fletcher  v.  ToUety  Dean  of  Si.  PauTs,  3  Bro.  P.  C. 

5  Yes.  13,  in  note.  389.    SMthdOe  v.    Chapman, 

(*)  Jttycte  t.  SkyHntf-y  2  P.  lBit).C.  C.63.  triHon^^i^ 

Wms.  1^.  Foote,  2  Bro.  C.  C.  636.  S.  C. 

(c)    Furitival  and  Cri%  3  2  Cox  17^,  RussUl  r.  Darmith 

Atk.  83.  thentioned  in  hote  to  2  Bro. 

(4)  Moore  t.  Foley,  6  Yes.  C.  C.  639 ;  sefe  alto  tfariuH 

232.  Igeulden  V.  Mao,  g  Yes.  v.  YiMins,  2  Sdr.  &  Lfeft.  556. 
325 ;  and  see  3d  vol.  Hargrove's         (e)  Ibid.  557. 
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cannot  apportion  the  price  according  to  the  time 
already  expired  (f)  ;  hut  it  appears,  that  where  the 
Vendor  of  a  Lease  has  continued  in  possession,  and 
in  consequence  of  a  Snit,  time  has  elapsed,  Interest 
will  be  ordered  to  be  paid  by  the  Purchaser,  on  his 
Ptttrchase-money ;  and  Rent  in  respect  of  his  Posses- 
sion,  by  the  Vendor  (g). 

When  a  Person  undertakes  to  do  a  thing  which  he 
can  himself  do,  or  has  the  rnean^  of  making  others  llo, 
the  Court  compels  him  to  do  it,  or  procure  it  to  be 
done  (A).  It  has  bfeen  determined,  that  a  Man  may  be 
decreed  to  procure  his  Wife  to  acknowledge  a  fine  of 
mortgaged  Lands  (i)  ;  or  to  procure  his  Wife  to  join 
in  a  Surrender  of  a  Copyhold ;  and  with  this  doctrine 
recent  Cases  agree  (Ar).  And  if  a  Feme  Covert  agrees 
to  join  with  her  Husband  in  making  a  Surrender,  or 
in  levying  a  Fine,  and  he  dies  before  it  is  done,  a 
Court  of  Equity  will  compel  her  to  perform  the 
Agreement  (/)>  Her  conscience  being  bound. 

So  if  a  Husband  possessed  in  right  of  his  Wife  of 
a  term  of  years,  agree  with  another  for  an  under 
Lease,  but  dies  before  the  Lease  is  executed,  the 
Agreement  will  yet  be  specifically  performed  against 
the  Wife  (m). 


{/)  King  V.  Wightman,  i 
Anstr.  80. 

(^  Difer  y.  HargravCj  10 
Ves.  505. 

(A)  Cottigan  v.  Hasller,  2 
Sch.  &  Lefr.  166. 

(0  Rust  V.  Whittle,  Tot  94, 
and  Griffin  v.  Taylor ,  ib.  106. 

(it)  Morris  v.  Stephenson,  7 
Ves.  474;  and  see  Hall  v. 
Hardy y  3  P.  Wms.  187,  and 
Barnngton  v.  Home,  3  Eq. 


Abr.  17.  PI.  7.  5  Vin.  547,  the 
case  of  a  Fine  agreed  to  be 
procured ;  see  also  Berrv  v. 
(t'^ade,  Finch,  p.  180,  and  C>u/- 
ramv.  Brotvne,  MS. 

(0  Baker  v.  Child,  Q  Vem. 
61.  iSed  vid.  what  is  said  of 
that  case,  £q.  Gas.  Abr.  62. 
pi.  9. 

(m)  Steed  against  Cragh,  9 
Mod.  43.  Druce  v.  Dennison, 
6  Ves.  394,  5. 
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If  a  Husband  covenanting  for  his  Wife,  states  as 
absolute  impossibility  to  perfonn  his  Covenant,  and 
offers  to  put  the  Party  in  the  same  situation  as  if  the 
Agreement  had  never  taken  place,  the  Agreement, 
it  seems,  would  not  be  enforced  (n). 

In  one  case,  the  Husband  was  decreed  to  join  in  a 
Conveyance,  and  procure  his  Wife  so  to  do ;  and  to 
induce  him,  an  alternative  was  added,  viz.  that  if  he 
did  not,  in  the  time  and  manner  directed  by  the  Mas- 
ter, perform  it,  he  should  account  to  the  Plaintiff  for 
the  Money  received  in  respect  of  the  Agreement  (o). 

It  seems,  however,  very  doubtful,  whether  under  a 
Contract  by  a  Husband  alone,  to  sell  the  Estate  of 
his  Wife,  the  Court  would  decree  him  to  procure  her 
to  join  (^).  Itord  Cowper  refused  to  enforce  a  spe- 
cific performance  of  a  Covenant  by  a  Husband,  that 
his  Wife  should  levy  a  Fine  (y). 

In  one  case  it  is  laid  down,  that  if  a  Husband  agrees 
by  Articles  under  his  hand  to  convey  his  Wife's  Lands 
to  jB.,  jB.  may  prefer  his  Bill  against  the  Husband  and 
Wife  to  compel  a  specific  execution  of  this  Agree- 
ment,  and  if  the  Wife  upon  private  examination  con- 
sents, the  Court  will  decree  it ;  but  it  was  doubted 
whether  the  Court  would  decree  a  specific  perform- 
ance, if  the  Bill  be  preferred  against  the  Husband 
only,  because,  if  the  Court  should  compel  the  Hus- 
band to  convey,  the  Husband  would  compel  the  Wife, 
who  is  under  his  power ;  and  the  Wllk  ought  not  by 

(m)  See  Ouiread  v.  Eoundf  245.  EmeryY.  ^ase«5Ves.848. 

4  Vin.  Abr.  203.  ol.  4,  Morris  S.  C.  on  Appeal,  8  Ves.  84S. 
y.  Stephemon,  7  Ves.  478.  (q)  Outread  r-  Rmmd^  Vb. 

(0)  See    Sedgmcke  v.  flar-  Abr.  tit.  "  Baron  and  Feme;* 

grave,  2  Ves.  57.  (H.  b.)  Ca.  4,  S.  C.  a  Eq.  Abr. 

(/))  Gilbert's  Lex  Prsetoria,  145. 
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Law  to  convey  by  means  of  any  compulsion  Jfroih  the 
Husband  (r). 

If  a  Husband  covenants  to  settle  all  his  real  and 
personal  Estate  on  his  Wife,  and  the  Heirs  of  her 
body  by  him  begotten,  and  obliges  her  to  give  each 
of  her  Children  by  him  begotten,  1,000 /•  a-piece  at 
twenty-one,  and  to  divide  the  residue  equally  amongst 
them  at  her  death,  this  gives  an  Estate  for  Life  only 
to  the  Wife,  ivith  Remainder  in  Fee  to  the  Children 
as  Tenants  in  common ;  and  the  property  of  the  Tes- 
tator is  so  tied  up,  that  a  real  Estate  purchased  by  him 
in  his  Life-time,  with  part  of  his  personal  Estate,  wiU 
be  considered  as  personal  Estate,  and  be  disposed  of 
accordingly  (5) . 

It  has  been  held,  that  if  one  Party  performs  his  part 
of  an  Awards  the  Court  of  Chancery  may  compel  the 
other  Party  to  perform  his,  though  the  Award  was  not 
made  originally  by  the  direction  of  that  Court  {f). 
That  a  Bill  will  lie  for  the  specific  performance  of  ui 
Award  is  clear  {u) ;  and  this,  though  the  Award  be 
unreasonable,  the  Arbitrator  being  a  judge  of  the 
Party's  choosing,  and  the  Award  being  considered  as 
ascertaining  the  terms  of  a  previous  Agreement. 
But  though  if  the  Award  directs  any  thing  to  be 
done  respecting  LandSj  the  Court,  it  seems,  will 
decree  a  specific  performance  of  the  Award ;  it  will 
not  execute  an  Award  for  the  payment  of  Money. 


(r)  See  Wheder  and  Newton^  (f)  Bishop  ▼.  Bishop,  1  Cha. 

Gilb.  £q.  Rep.  245.  S.  €•  Prec.  Rep.  142. 
Ch.  16.    Gilo.  Lex  Pretoria, 

MS.;  and  see  Daw  v.  Jones,  (tf)    fVood   v.    GriffUh,    1 

1  New  Rep.  267.  Swanst  43.  S*  C.  1  WilB.  C.  C. 

(s)  Lofvother  v.  Earl  of  West*  44. 
morelandf  1  Cox,  65. 

VOL.  I,  D  D  ' 
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Having  considered  those  cases  in  which  a  specific 
performance  is  decreed,  we  may  now  proceed  to  notice 
those  instances  in  which  a  specific  petformMce  has 
been  refused. 

The  Court  will  not  decree  a  sp^ific  performaiice 

* 

of  Contracts  of  every  description.  It  is  only  where 
the  Party  wants  the  thing  in  specie  (jf\  imd  whexe 
the  legal  remedy  is  inadequate  or  de^ctive,  that  a 
Court  of  Equity  interfcsres  (^z)^ 

A  Paro/ Agreement  concerniiig  personal  Estate  to 
any  extent,  if  reasonable  and  proved,  is  bkic&ig^  and 
may  be  disdiarged  by  Psotd  (a)  -;  but,  ingeSn^ral,  a  Bill 
will  not  lie  for  a  specific  perfdrmance  of  Contracts^^ 
Chattels,  or  which  relate  to  Merchandise  ;  as  a  Bar- 
gain for  Cam  (i),  or  for  Stock  ;  for  dami^ea  m  these 
ca^s  may,  with  equal  advantage,  be  recovered  in  an 
Action,  and  Com  or  Stock  boi^t  (c).  Sneh  caaet 
therefore  are  left  to  be  decided  at  Law(£;).  Sir 
Joseph  JehfU  decreed  a  specific  perfttrmaiice  in  the 
case  of  a  Chattel  (a) ;  but  Lord  Maccle^ld  reweraed 
his  Decree,  and  from  that  time  the  Rnle  of  the  Court 
has  been  not  to  entertain  such  a  Bill  (^.  Caaes  of 
Contracts  fbr  the  .purchase  of  Lands,  or  things  that 
rehte  to  Realty,  are  of  a  perman^it  natuife^  aod  if  a 
pcarson  i^rees  to  purchase  them,  it  is  on  a  particidar 

(y)  Errington  v.  Aynesley^  ion  v.  Annedev^  a  Bro.  C.  C. 

a  Bro.  C.  C-  341.  34-1  •  Pitnt  v.Brandom^  IB  Ves. 

(z)  Flint  V.  Brandon^  8  Ves.  163.    Nulbrowne  v.  Thornton^ 

163.  10  Ves.  161 ;  and  see  Maum 


(a)  ijiUojEST.  Cai(fi^4Ves.  vad. Aanrdtage^  taVes^^. 

847,  8,  9.  {d)  Buxionv.  LiiUw,  3  Atk. 

0)  Cud   and  Ruiter,    Vin.  383* 

Abr.'tit. ''  ContractaAd  Agree-  .   (e)  In  Cmi  ▼.  Avter,  1  P. 

ment»  (M.)  C.  21.  S.  C  1  P.  Wms.  570. 

Wnis.570.  (J)  3  A*.  ^385;  and  see 

(c)  See  Bunb.  135.  Erring-  Capper  v.  Ifarri§9."Baxib^  y^ 
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liking  to  the  Land,  and  is  quite  a  di£ferent  thing  from 
matters  in  the  way  of  Trade.  But  notwithstanding 
this  general  distinction  between  personal  Contracts 
for  Ch)ods,  and  Contracts  for  Lands,  there  are  cases 
where  persons  may  enforce  a  specific  performance  of 
Agreements  relating  to  Personalty  (g) ;  but  the  Court 
will  weigh  with  great  nicety  cases  of  this  kind  (h) :  as 
where  there  were  Articles  for  the  Sale  of  800  tons  of 
Iron,  to  be  paid  for  by  Instalments,  in  a  certain  num- 
ber of  yearSj  a  specific  performance  was  decreed  (i). 
So,  where  a  Man  contracts  for  the  purchase  of  a  great 
quantity  of  Timber,  as  a  Ship  Carpenter,  by  reason  of 
the  vicinity  of  the  Timber ;  and  where  a  Man  wanting 
to  dear  his  Land  agrees  to  sell  his  Timber,  in  order  to 
applythe  Land  to  a  particular  sort  of  Husbandry;  insuch 
cases,  as  nothing  could  answer  the  justice  of  the  case 
but  the  performance  of  the  Contract  in  specie ,  a  spe- 
cific performance,  it  seems,  would  be  decreed  (Jc). 

It  has  been  said  (though  there  are  early  dicta  to 
the  contrary)  (/),  that  a  specific  performance  of  an 
Agreement  to  build  a  House  will  not  be  decreed  (m) ; 
but  Lord  Hardxmcke  seems  to  have  thought  diffe- 
rently (n),  and  decreed  a  specific  performance  of  a 
Covenant  to  rebuild^  though  he  would  not  of  a  Cove- 


(^)  See  Buxton  v.  Lister^ 
3  Atk.  384- 

(h)  ftid.  385. 

(f)  Taylor  V.  NeviUe,  men- 
tioned 3  Atk.  384. 

(k)  See  Buxton  v.  Litter^  3 
Atk.  385.  That  an  Agreement 
for  the  Sale  of  Thnber  need 
not  be  in  writing,  see  1  Lord 
Ravm.  182;  but  see  Crosby 
and  Wadrmorthf  6  East,  602, 
and  also  11  East,  362. 


(I)  See  ante,  p.  361. 

(m)  See  Luc€u  against  Co«t- 
merfordy  3  Bro.  C.  C.  167.  S.  C 
1  Yes.  jun.  236.  Errington 
against  Aynesl^^  2  Bro.  C.  C. 
3^3.  Flint  v.  Brandon^  8  Ves. 
104.  WUkins  V.  Fry,  i  Merir. 
264;  but  see  contra,  Holty. 
Holtf  2  Vem.  322,  and  diet. 
1  Ves.  461. 

(ji)  City  of  London  v.  Nash, 
3  Atk.  515. 
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nant  to  repair  (o) ;  and  Lord  Rosslyn  held,  that  if 
on  a  Covenant  to  build  the  transaction  is  in  its  nature 
defined,  a  specific  performance  would  be  decreed; 
but  if  it  is  loose  and  undefined,  and  it  is  not  expressed 
distinctly  what  the  building  is,  so  that  the  Court  could 
describe  it  as  a  subject  for  the  Report,  of  the  Master, 
the  Jurisdiction  does  not  apply  {p). 

Common  Covenants  in  a  Lease  will  not  be  sped* 
fically  enforced  in  Equity,  the  proper  remedy  being 
at  Law  {q). 

A  Bill  will  not  lie  for  a  specific  performance  of  an 
Agreement  (r)  or  a  Covenant  [s)  to  refer  to  Arbitration. 

Nor  will  a  Bill  lie  for  the  specific  performance  of  an 
Agreement  to  purchase  the  business  of  an  Attorney ; 
since,  isupposing  such  an  Agreement  not  illegal,  it  is 
yet  such  as  a  Court  of  Equity  has  no  means  of  carry- 
ing into  execution  ((). 

If  an  Estate  be  sold  under  a  Decree,  a  Bill  for  a 
specific  performance  will  not  lie,  but  the  Purchaser 
must  proceed  under  the  Decree  [ti). 

A  Party  calling  for  the  ud  of  a  Court  of  Equity^ 
must  come,  as  it  is  said,  with  clean  hands  [x) ;  it  being 
a  maxim  of  Equity,  that,  ''  He  that  hath  committed 
Iniquity  shall  not  have  Equity  (jf)**     A  Defendant, 


(o)  City  ofLfmdon  ▼.  Nath^ 
1  Ves.  IQ.  S.  C.  3  Atk.  512 ; 
and  see  Mostly  v.  Virgin  ^  3 
Ves.  185,  and  Flint  y.  Brandon^ 
8  Ves.  164.  Hill  and  Barclay, 
16  Ves.  402,  and  as  to  covenant 
to  repair;  and  see  IVhider 
and  Maimvaringf  mentioned 
3  Wood.  Lect.  404,  in  note  (z). 

(p)  Mosely  ▼.  Fir^'11,,3  Ves. 
185. 

iq)  RaynerY.  StonCf  2  Eden, 

188. 


(r)  Street  v.  RigbyyG  Ves.  818. 
Redesd.  Tr.  PI.  314,  3rd  edit. 

(s)  Sic  diet,  per  ^rd  Eldon 
in  Tattersal  v.  GroatCy  2  Ros. 
&  Pull.  1 35.  Wdlingion  v.  Mack- 
intosh, a  Atk.  569. 

(t)  Bozon  V.  Farlawy  1  Merir. 

459- 

(11)  Annedey  v.  Askurst,  3  P. 

Wms.  283. 

(x)  Cadman  v.  Horner^  18 
Ves.  11. 

iy)  Francis's  Maxims,  p.  j. 
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therefore,  to  a  Bill  for  a  specific  performance  of  an 
Agreement  is  allowed  to  resist  it,  by  showing,  that 
under  the  circumstances  the  Plaintiff  is  not  entitled 
to  the  prayer  of  his  Bill ;  as  by  evincing  that  there 
has  been  an  Omssion,  or  Mistake  in  the  Agree- 
ment (y),  or  that  it  is  unconscientious  {z)  or  unrea^ 
sonable  (a) ;  or  Fraud,  or  Surprize  (b) ;  or  that 
there  has  been  Concealment  (c).  Misrepresentation 
(rf),  (whether  wilful  or  not,  latent  or  patent)  (e)  or 
any  unfairness  {f)j  (intoxication,  for  instance)  {g\ 
attending  it :  and  in  these  cases  parol  Evidence  of 
such  circumstances  of  defence  is  permitted;  for 
though  parol  Evidence  is  inadmissible  on  the  part 


iy)  Joynes  ▼.  Statham^  3  Atk. 
388.  WooUam  v.  Heamt  7  Ves, 
211 ;  8ee  1  Ves.  &  Bea.  532. 
Mason  v.  Armitagey  13  Ves.  35. 
Costigan  v.  Hostler^  2  Sch.  8c 
Lefr.  166 ;  and  see  Howd  v. 
George,  i  Madd.  Rep.  11. 
Flood  V.  Finlayy  2  Ball  6c  Bea. 

33- 

(z)  Vaughan  against  Thomas^ 

1  Bro.  C.  C  556. 

(a)  Green  v.  Green,  25  Jon. 
1710,  Dom.  Proc.  Thompson 
y.  Harcourty  Dom.  Proc.  13 
February  1721.  Mocdyy.Stew' 
art,  Dom.  Proc.  28  February 
1728.  Brain  v.  Wooley,  9  Feb. 
1721.  Dom.  Proc.  Carrol  v. 
Chamberhfn,  Dom.  Proc.  14 
July  1721.  Tap  V.  Stanhope, 
Dom.  Proc.  24  March  1720; 
and  see  Costigan  v.  Hastier, 
3  Sch.  &  Lefr.  166.  Fain  v. 
Browne,  2  Ves.  307,  and  note 
(2)  to  Howel  V.  George,  1 
Madd.  Rep.  p.  ii«  ReveU  v. 
Hussey,  2  Ball  &  Bea.  287. 

{b)  Conway  ▼.  Shrumpton, 
19  January  1710.  Dom.  Proc. 
noticed    in  Lord    Harcourt's 


MS.  Tables.  Clowes  v.  Higgin- 
son,  I  Ves.  &  Bea.  5287  7. 
Marquis  Townshend  v.  Stan^ 
groom,  6  Ves.  328.  Twining 
V.  Morrice,  2  Bro.  C.  C.  320^ 
alluded  to  in  Martlock  v.  Bui- 
ler,  10  Ves.  305;  and  see  2 
Ball  &  Bea.  33. 

(c)  Shirley  v.  Stratton,  1  Bro. 
C.  C.  44a  0^&/  V.  i2o«ff(/» 
5  Ves.  508. 

(d)  Cadman  v.  Homer,  18 
Ves.  11.  Buxton  v.  Lister,  3 
Atk.  386.  PAt^^fp*  V.  Dttit^  ^ 
Bucks,  1  Veru.  227.  Howard 
V.  Hopkins,  2  Atk.  370.  The 
doctrme  as  to  Misrepresentation 
is  well  considered  m  Lowndes 
V.  Lane,  2  Cox,  363. 

(tf)  fTa^  V.  Stubbs,  1  Madd.. 
Rep.  81.1  Camp.  337. 

(^)  Savage  v.  TViyfor,  For. 
234 ;  and  see  Child  v.  Dan- 
^nu/^e,  2  Vcm.  71.  Scott  v. 
Murray  f  i  Ves.  2. 

(g^)  Cragg  V.  Holme,  men- 
tioned in  note  to  Coo^tf  v.  Clay* 
worth,  18  Ves.  14,  and  approved 
(ibid.)  p.  15;  and  see  ante^ 
p.  301,  Ac. 
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of  a  Plaintiff,  to  explain,  add  to,  or  vary  a  written 
Contract  (A),  (except  in  cases  of  Fraud)  (i),  it  is 
admissible,  on  the  part  of  a  Defendant  to  a  Bill  for  a 
specific  performance,  to  show  circumstances,  dekors, 
independent  of  the  Writing,  making  it  inequitable  to 
interpose  for  the  purpose  of  a  specific  performance  (ir). 

Where,  therefore,  on  the  face  of  the  Agreement,  a 
specific  sum  was  to  be  given  for  Timber,  but  it  was 
shown  by  parol  Evidence  that  the  Defendants  were 
induced  to  give  that  sum  upon  an  untrue  representa- 
tion that  it  was  valued  by  two  Timber  Merchants,  it 
was  not  enforced  (/).  So,  where  an  Agreement  was 
to  pay  so  much  Rent,  but  by  the  Evidence  it  appeared 
the  Defendant  was  induced  so  to  agree  because  she 
thought,  from  the  Plaintiff's  false  representation,  it  was 
the  rent  he  paid,  a  specific  performance  was  refused  {m). 
So,  in  a  case  where  the  Defendant  proved  that  at  the 
time  the  Agreement  was  executed  there  was  a  parol 
Agreement  by  the  Plaintiff,  upon  the  faith  of  which 
the  Defendant  executed,  which  parol  Agreement  had 

(A)  Ramsbeitom  ▼.  Go^derif  ▼•   Moorcy   i   Cox,   ssi,   the 

1  Ves.  ic  Bea.  165 ;  and  see  Court  i^^pear  to  have  been  of 

what  18  said  in  Bmier  t.  Cooke,  opinion,  thtt  Pai^al  Bvidenoe 

1  Sch.  &  Lefir.  ^91  and  Meere$  is  admissible  on  the  mrt  of  a 

V.  Ansetty  3  Wils.  075.   Penn  Phint^  in  exfdaduiHtion  of  m 

Y.  LoYd  Bahimorty  1  Ves.  451 .  written  agreement,  where  tacfa 

B&ker  ▼.  Payne^  1  Ves.  456.  explanation  rriated  only  to  the 

WooUamv.  Iieam,  7  Ves.  211,  Repairs  of  a  House;  and  see 

919.  Robson  ▼.  Cottmi,  7  Ves.  OgtMe  v.  Foffambe,  3  Mernr. 

130.     Marquis   T^onshend  v.  59. 

Siangroom,  6  Ves*  3^8.  Rich  (i)  Bakmr  ▼.  Pwne,  i  Ves. 

and. Jac^^on,  4  Bro.  C.  C.  514.  456.  Pemher  ▼-  AfolAerv,  1  Bro. 

Judgment  more  fully  given  in  C.  C.  59. 

6  Ves.  336.  Coles  v.Trecothick,  (k)  DadsY.  Symmtds,\Cm, 

Q  Ves,  946.     JVinch  v.  fViH^  402. 

chest&y  1   Ves.  &  Bea.  375.  (/)  Buxier  ▼.  Liiter,  3  Atk 

Chkoei  and  Higginson,  1  Ves.  383. 

&  Bea.  5%6,  7.   Dams  ▼.  Sy-  <m)  fF^oBamrMmm,  7Vca. 

mondSf  1  Cox,  403.    In  Stoies  219. 
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i)een  unperformed,  a  specific  performance  in  favour  of 
the  Plaintiff  was  refused  (n). 

Where  an  Agreement  has  been  unfairly  obtained, 
and  the  Party  has  been  in  possession,  and  made  last- 
ing Improvements,  he  has  been  allowed  for  them, 
on  consenting  to  deliver  up  the  Agreement,  and  ac- 
count for  the  Profits,  but  not  if  he  goes  to  Law  and 
finis  there  (o). 

In  the  case  of  ArticleSy  if  they  appear  imreasonable, 
or  if  even  some  parts  of  them  appear  unreason-  - 
able  (jp),  or  founded  in  fraud,  or  it  would  be  unjust 
or  unconscionable  to  give  assistance,  a  Court  of  Equity 
will  not  enforce  them  {q).  So  if  an  Heir  sells  a 
Reversion  in  the  Life  of  his  Father  at  an  under  value, 
the  Court  will  not  in  favour  of  such  a  Purchaser 
decree  a  specific  performance  of  a  Covenant  for  fur- 
ther Assurance  (r). 

An  Agreement  may  be  resisted  on  the  ground  of 
a  parol  waver  (5),  or  a  waver  by  acts  of  the  Par- 
ties (/),  though  at  common  Law,  an  obligation,  or 
other  matter  in  Writing,  could  not  he  discharged  by 
parol  (u) ;  but  the  proof  must  be  very  clear  (a?).  If 
variations  in  an   Agreement   by  Parol  be  so  acted 


(n)  Clark  v.  Grants  14  Ves. 

519- 

(0)   Savage  v.  Tatflor,  For. 

234. 
ip)  Sees Atk.  190. 

(y)  Young V.  Clerk^  Preced. 
Ch.  538. 

(r)  Johnson  v.  Nott^  1  Vern. 
371. 

(s)  Goman  v.  Salisbury,  l 
Vern.  240.  Price  v.  D^fir,  17 
Ves.  356.  Legal  and  Miller^ 
a  Yes.  399 ;  and  see  this  case 


cited  by  the  Chancellor,  6  Ves. 
336,  in  note.  Gibbons  y.  County 
4  Ves.  848.  Sed  vide  WooUam 
and  HeamCf  7  Ves.  2i  1.  Davis 
▼.  Sym^ords^  \  €0X9407. 

(i)  Lady  Lanesburgh  v.  Ock' 
shoitf  2  June,  1719*  Dom.  Proc. 
noticed  in  LordHarcourt's  MS. 
Tables. 


(tt)  19  £.4. 1  b. 

r)  B^ckhom 
Iq.  Abr.  33. 
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U)  BMckhouse  and   Crosby, 
a  tfl. 
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Upon  that  the  original  Agreement  cannot  be  en- 
forced without  injury  to  one  party,  that  circumstance 
would  be  a  bar  to  a  specific  performance  of  such 
original  Agreement  ( y)  ;  but  variations  verbally 
agreed  upon  are  not  sufficient  to  prevent  the  exe- 
cution of  a  written  Agreement,  if  the  situation  of  the 
Parties  in  all  other  respects  remains  unaltered  (z). 

An  Agreement,  if  impctached,  must  be  so  at  the 
time  of  its  commencevienty  nothing  subsequent  can 
affect  it  (a);  a  failure  in  a  speculation  forms  no 
ground  to  resist  a  specific  performance  (b).  Wliere 
an  Estate  was  sold  for  a  specific  Sum  and  an  Annuity 
during  the  Life  of  the  Vendor,  who  died  before  any 
thing  became  due  in  respect  of  the  Annuity,  the 
Agreement  was  nevertheless  executed  (c).  It  is 
therefore  a  general  Rule,  that  where  an  equitable 
Title  is  complete,  a  legal  Conveyance  will  be  decreed, 
though  the  property  may  be  much  enhanced  or  de- 
preciated  in  value  (d).  There  are,  however,  cases, 
where,  when  a  specific  performance  would  be  attended 
with  great  loss  and  hardship  to  the  Defendant,  the 
Court  has  not  decreed  a  specific  performance,  but  has 
directed  an  Issue  to  try  what  damages  the  Party 
has  sustained  by  the  nonperformance  of  the  Agree- 
ment  (e).  In  family  arrangements  particularly, 
the  Court  has  held   Pariies  to  Agreements  which 

(^)  Seethe  case  in  s  £q.  Abr.  i  Bro.   C.  C  569  ;  and  tee 

48.  pL  16.  and  in  Vin.  Abr.  Mortimer  v.   Capper^    i    Bro. 

Tit.  Contract  and  Agreement,  C.  C.  156. 

(H.)  Ca.  38.  and  Leffd  and  (c)  1  Bro.  156;  and  gee  a 

MUler,  2  Vez.  299.  Bro.  17,  18. 

(z)  See  Price  and  J9y«r,  17  (d)  Revdl  v.  Huuey^  a  Ball 

Ves.  364.  Sc  Bea.  287. 

(o)  1  Atk.  404.  (fi)  CUy  of  London  v.  Nask, 

.  ( 6 )  Adams  against  Weare^  3  Atk.  ji  6. 
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strangers  would  not  have  been  bound  by(y*)*  In 
general,  however,  the  Court  will  not  hold  Parties 
acting  upon  their  rights,  doubts  arising  as  to  those 
rights,  to  be  bound,  unless  they  act  with  full  know- 
ledge of  all  the  doubts  and  difficulties  that  arise :  but 
if  Parties  with  full  knowledge  act  upon  them,  though 
it  turns  out  that  one  gains  a  great  advantage,  yet  if 
the  Agreement  was  fair  and  reasonable  at  the  time 
it  will  be  binding  (g").  It  has  been  held  that  the 
Court  will  enforce  such  an  Agreement,  though  it 
turns  out  that  the  Parties  acting  upon  a  wrong  opinion 
of  Council  were  mistaken  in  point  of  law  (A). 

No  Agreement  will  be  enforced  that  is  illegal  (i)  ; 
if,  for  instance,  it  be  found  in  champerty  (A:),  or 
made  with  a  view  to  stifle  a  prosecution  for  Felony  (/). 
From  one  case  (m)  it  would  seem  if  a  Vendor  entitled 
only  under  an  Agreement  sells  to  another,  such  Ven- 
dee might  object  to  a  specific  performance,  on  the 
ground  of  the  Statute  32  Henry  8,  c  9(71) ;  but 
the  most  recent  decision  on  this  subject  appears  to 
establish  the  validity  of  such  sub-contract  (o).  An 
Agreement  in  fraud  of  a  Power  will  not  be  en^ 
forced  (p).     If  a  Party  were  compelled  to  do  an  act 

if)  Stockle^  Y.  Stochley,  18         (it)  Potxjd  v.  Knomler, «  Atk, 
Ves.  31.  StapUon  v.  StaptUon,     224. 

*  '^^w^j         r.          n  (ft  Johnson  V.  OgtWw,  3  P. 

U)  Ibid.  10.  Cann  v.  Cann,  1  wins.  379.                ^ 

P.  Wins.  727,  but  see  Davy  v.  /j 

Bflrfcr.  2  Atk.  491,  where  it  is  W  Thomon  v.    Thomson, 

said,  that  where  any  extraor-  7  "®*'  473» 

dinaiy  advantage  happens  by  {n)Hitchen8y.Lander^Coo^. 

an  accident,  it  is  in  the  dis-  34.  In  WaUy.  StubiSf  1  Madd, 

cretion  of  the  Court  to  decree  Rep.  80,  the  point  was  doubted. 

^  C*)  GibSont  T.  Caunt,  4  Ves.     g^j.  ^^  ^g, 

(i)  Ex  parte DuOer,  1  Meriv.        <P)  ^,  ^'"^«"  "•  Y^V> 
J  73,        "^  *  3  Sch.  &  Lefr.  558, 9. 
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which  he  is  not  lawfully  authorized  to  do^  he  would 
be  exposed  to  an  Action  for  damages  at  the  Suit  of 
the  Person  injured  by  such  Action ;  and  therefore  if 
a  Bill  is  filed  for  a  specific  performance  of  an  Agree- 
ment made  by  a  man  who  appears  to  have  a  bad  Title, 
he  is  not  compellable  to  execute  it,  unless  the  party 
seeking  performance  is  willing  to  accept  such  title, 
as  he  can  give,  and  that  only  in  cases  where  an  injury 
would  be  sustained  by  the  Plaintiff  if  he  were  not 
to  get  such  an  execution  of  the  Agreement  as  the 
Defendant  could  give  (p)* 

So,  an  Agreement  for  the  Sale  of  a  Ship,  was, 
under  the  Ship  Registry  Act,  26  Geo.  3,  c.  60, 
considered  as  void  in  Equity  as  well  as  at  Law,  for 
want  of  the  Certificate  of  Registry  being  duly  recited 
in  the  Memorandum  of  Sale,  although  a  copy  of  such 
Certificate  was  thereunto  annexed ;  and  a  Motion 
founded  on  such  Agreement  was  refused  (q). 

A  specific  performance  of  an  Agreement  to  sell  an 
Estate  in  Fee,  by  one  who  supposed  he  was  absolute 
Owner  of  the  Estate,  when  he  was  only  Tenant  for 
Life,  under  a  Settlement,  with  a  proviso  em^^wering 
him  to  purchase  an  Estate  in  Fee  Simple  in  Possession, 
in  some  convenient  place  or  places  in  England,  of 
equal  or  better  value,  and  to  settle  the  same  on  him 
in  lieu  of  the  settled  Estate  which  was  then  to  be  his 
own,  has  been  refused  (r).  In  no  case,  does  the  Court 
ever  do  so  fruitless  a  thing  as  to  decree  a  specific 
performance  of  acts  impossible  to  be  done.  In  such 
caise  it  leaves  the  party  to  his  remedy  at  Law  (^). 

(p)  See  Harnett  v.  Yiddtng,  (r)  Hcntodr.Oexfrge,  1  Madd. 

2  Sch.  &  Lefr.  554.  Rep.  1. 

(9)  Breoozter  v.    Clarle,  2  (#)  Green  v.  Smith,  i  Atk. 

Meriv.  75.  573. 
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A  specific  performance  of  a  Lease  has  been  refused 
wheffe  the  term  expired  before  the  hearing  of  the 
cauisit  (/) ;  but  it  seems  there  may  be  cases,  in  which, 
though  by  inevitable  accident,  or  the  accumulation  of 
other  business  before  the  Court,  the  term  may  have 
ex][nred  before  the  hearing  j  yet  if  in  the  interval  im- 
portant rights  have  arisen,  the  Court  would  antedate 
thi  Led^e,  and  prevent  the  party  availing  himself  of 
that  circumstance  as  an  objection  to  any  proceeding 
at  Law  (tt). 

A  spedific  performance  of  an  Agreement  for  a 
Partnership  has  been  refused,  as  it  might  be  dis- 
solved immediately  afterwards  (jt). 

An  Agreement  will  not  be  decreed  where  the  per- 
formance of  it  would  be  a  breach  qf  Trust  (y),  or 
produce  a  Forfeiture  (z). 

A  'voluntary  Conveyance  (unless  obtained  by  im- 
position {a)  or  fraud  from  a  person,  for  instance,  of 


{t)  Weston  ▼.  Piman^  men- 
tioned in  Neibk  ▼.  Mwer,  i 
SwanStp.  225,  and  in  1  Wils.  C. 
C«98, 99,  and  the  principal  case. 

(u)  Nesbit  V.  Never,  i  Wils. 
C.C.99. 

(si)  Herceu  ▼.  Birch,  9  Ves. 
357.  S.  C.  MS.  bttt  see  contra 
Btixton  ▼.  Lister,  3  Atk.  385. 
and  Anon,  d  Ves.  629.  I  have 
reason  to  believe  that  Lord 
EUon  was  not  quite  satisfied 
with  his  decision  in  Herceif  v. 
Birch ;  and  it  may  be  observed, 
that  there  are  cases  where  the 
Court  will  by  injunction  in- 
btibit  th^  dissolution  of  a  part- 
nership. See  ante.  In  a  Suit  in 
the  Court  of  Exchequer  there 
was  an  agreement  amoncst 
Partners  that  in  case  of  3ie 
death  of  either  of  them  they 


would  execute  a  Deed  in  fa- 
vour of  the  £xecutor  of  tlie 
Person  so  dying,  so  as  to  con- 
stitute him  a  Partner  upon 
giving  his  Bond  to  perform  the 
Artides  of  Partnership,  and 
upon  a  bill  filed  for  a  specific 
performance  of  this  Agreement 
It  was  decreed.  [Anon.  1808, 
MS.] 

{y)  Mortlock  v.  Buller,  10 
Ves.  292.  S.  C.  MS.  Johnson 
v.  Bentham,  Exchequer,  1808, 
MS.  Dah  y.  Lynch,  Dom. 
Proc.  17  August,  1715,  cited 
in  Grounds  and  Rudiments  of 
Law  and  Equity,  18. 

{x)  Brian  v.  Acton,  5  Vin. 
Abr.  533.  S',  C,  Dom.  Proc. 
Feb.  1721. 

(a)  Naidred  ▼.  GiOum,  1  P. 
Wms.  577. 
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weak  intellects)  {b),  is  good  against  the  Party  making 
it,  though  cancelled  {c\  and  against  all  subsequ^iit 
voluntary  acts,  whether  by  Deed  (d ),  or  Will  (e), 
though  the  Devise  be  for  the  payment  of  Debts  (y) ; 
for  the  Court  **  will  not  loose  the  fetters  the  Party 
hath  put  upon  himself;  but  he  must  lie  down 
under  his  own  folly  (g)."  As  against  Purchasers  f<wp 
a  valuable  consideration,  and  in  some  instances,  as  to 
Creditors,  it  is  (as  hath  been  shown)  (A),  bad ;  and 
if  a  voluntary  Settlement  is  made,  and  afterwards  a 
Sale  is  made  to  a  Purchaser,  who  has  notice  of  the 
voluntary  Conveyance,  there  is  no  Equity  to  apply  to 
the  Court  to  lay  out  the  purchase-money  to  the  saxne 
uses  as  the  voluntary  Conveyance ;  not  even,  though 
there  was  an  express  covenant  to  lay  out  the  Money 
to  the  same  uses  (i).  Nor  where  a  voluntary  Con- 
veyance has  been  made  will  the  Court  enjoin  the 
Party  from  selling  (k).  But  a  Settlement,  voluntary 
at  first,  and  therefore  bad  as  against  Creditors  and 
Purchasers,  may  become  good  afterwards,  even  as 
against  them  :  as,  where  the  objeot  of  the  Settlement 
sells  to  another  (/) ;  or  where  a  Father  settles  Lands 

(&)  White  V.  Small,  a  Chan.  Boughton,  i  Atk.  625,  and  in 

Cas.  1 03.  WarraU  v.  Jacobs  3  Meriv.  971 ; 

(c)  Sir  /.  JekyU  conceived  it  the  first  Deed  was  obtained  by 

to  be  80  clear  that  a  voluntary  imposition, 

deea  once  perfected  could  not  ^^\    Pi^ferf  v.   Beaumonit  t 

be  revoked  at  pleasure ;  that  he  Vern.  100. 

established  the  copy  of  the  first  ,  ^'v  j^l  „   \t^,_   ,  v^^ 

defed,  though  the  original  had  -</)  ^"^  ^-  ^'^^'  '  ^*^ 

been  destroyed  by  the  maker.  *  f'. 

See  what  is  said  in  fVorraU  v.  Kg)  »  Vern.  lOK 

Jacobf  3  Meriv.  271.  (h)  Sec  ante. 

(jd)  1  Ch.  Rep.  173.  Claver^  (f)  Puhertqft  v.  Pvhertcfty 

ing  V.  Clavering.  a  Vern.  473.  18  Ve«.  93;  and  see  BucUe  t- 

Jrorrall  v.  JacoOt  3  Meriv.  258.  Mitchell,  18  Ves.  112,  contra. 

The  case  of  Nddred  v.  Gilham^  Leach  v.  Dean,  1  Cb.  Rep.  78. 

1  P.  Wms.  579,  turned  on  its  (k)  Ibid.  84, 

own  particular  circumstances,  (i)George  v.  MUbank^  9  Ves. 

as   observed  in  Baughton  v.  190 ;  and  see  1  Meriv.  638. 
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on  a  Daughter,  and  a  Person  marries  her  in  con*- 
fidence  of  such  Settlement,  it  may  be  enforced  (/). 
Nor  will  a  Court  of  Equity  assist  a  Vendor  in  de- 
feating a  prior  voluntary  Settlement  made  by  himself, 
by  compelling  a  specific  performance  at  the  instance 
of  the  Vendor,  against  the  Vendee  (m). 

"With  regard  to  a  specific  performance  of  a  voluU' 
tfxrjf  Agreement^  Lord  Nortkingtan  said  ^^  he  did  not 
recollect  a  Precedent  of  the  sort  (n)  ;  but  Lord  King 
seems  to  have  justly  obs^red,  there  are  Precedents 
both  Ways  (o).  There  are  cases  in  which  it  has  been 
held  that  an  Agreement  under  hand  and  seal,  though 
voluntary,  ovght  to  be  specifically  decreed  (;p)  ;  and 
on  the  other  hand  it  has  been  solemnly  determined 
that  a  voluntary  Conveyance  cannot  be  enforced  (^), 
the  Court  never  decreeing  specifically  without  a  con- 
sideration (r).  In  some  of  these  cases  the  Court  has 
held  that  it  has  a  discretionary  authority  (s).  The 
later  Cases  appear  to  have  taken  a  middle  course,  and 
to  establish,  that  a  Court  of  Equity  will  not  interfei^ 
against  volunteers  (Of  unless  in  cases  of  Fraud  (u). 


(/)  East  India  Company  and 
Ctaoell^  Prec.  Ch.  379,  3S0.  S. 
C.  Gilb.  Rep.  37. 

(m)  Smith  v.  Garland,  2 
Meriv.  123. 

(«)  Wyckerley  v.  WycherUy^ 
3  Eden,  177. 

(0)  Randall  v.  Randall^  Prec. 
Ch.  464, 

(p)  Beard  v.  Nutthall,  1  Vem. 
437.  Husband  and  Pollard, 
mentioned  2  P.  Wms.  467. 
Wiseman  v.  Roper,  1  Ch.  Ca. 
84.  Frank  v.  Frank,  ibid ;  and 
see  Edwards  y .  Countess  of  War' 
mck,  d  P.  Wms,  176.  IVent- 
worth  V.  Deverginy,  Prec.  Ch. 


69  ;  and  see  what  is  said  in 
Tyrel  v.  Hope^  2  Atk.  ^2, 

{q)  Fursacre  v.  Robinson, 
Prec.  in  Ch.  475  ;  and  see 
Peacock  V.  Monk,  1  Vez.  133, 
and  what  is  said  in  Underwood 
y.  Hitchcox,  1  Vez.  280.  Grif- 
Jin  V.  Nanson,  4  Ves.  344. 

(r)  Penn  v.  Lord  Baltimore, 
1  Vez.  450 ;  and  see  what  is 
said  in  Williamson  v.  Codring' 
ton,  1  Vez.  514,  Wycherley  v. 
Wycherley,  2  Eden,  177. 

(*)  Prec.  Chan.  75. 

{t)  Coientr^  v.  Coventry,  at 
end  of  Francis's  Maxims  in  Eq. 

(tt)  See  Morrice  v.  Burroughs, 
1  Atk.  401. 
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So  it  will  not  interfere  J^  volnntears  (u) ;  it  wSl  not 
enforoe  ike  specific  performe&ce  of  a  volttntary  Afcoe- 
ineQt(.r)  uulefis  in  those  cases  whore  a  ^ecifle  per- 
formance of  Marriage  Articles  has  heen  deotwd, 
even  in  favour  f£  Collaterals  (jg) ;  which  however  oan* 
not  be  where  there  has  been  a  Fimdiaser  sabsefneftt 
to  Articles,  w  a  Setdement ;  much  less  w91  a-covenant 
in  a  Marriage  "Settieiaent  in  &vom*  of  a  Stranger  he 
enforced  in  Equity  {z). 

tf,  however,  a  i^luntarf  Deed  is  si0deM  to  pass 
the  stAfectout'Ofthe  Cemv^orf  it  will  be  spedfiei^ 
enfmoedi  provided  it  is  supported  by  a  valuaUef  or 
at  least  a  meritorious,  consideration ;  su^h  asfsbept^^ 
mentqf Debts  (o),  ormaking  a  Provision  for  a  Wffe, 
or  (MM  (V)  ;  and  where  the  l^al  Conveyance  is  so 
^ffisctually  made,  as  that  Stock  is  'tamsfened  (^), 
or  Lands  conveyed  (d)  to  a  Trustee,  the  Court  vrill 
execute  the  Agreement  as  against  the  TVustee  nd 
the  Author  afihe  Trust(e) ;  uiiless  Where  the  Partv 


(ti)  Orakam  r. 'Graham^  i  Yes. 
jun.  375. 

(x)  StapiUon  v.  Slapibon, 
1  Atk.  .10 ;  and  see  3  Atk. 
399-  18  Ves.  149.  Maitkew 
y.Lee,    1    Madd.   Rep.   563, 

5^4- 

(y)  Goring  v.  Nashf  3  ^Atk. 
189.  aec  Osgood  and  Strode^ 
a  P.  Wms.  345.  Edtoards  v. 
Countess  Warrxicky  s  P.  Wms. 
175.  Pttlvertqft  v.  Pulterioft^ 
1%  Ves.  gOy  92  ;  and  see  what 
is  said  in  Siepikens  and  7Vii0- 
many  i  Ves.  74.  and  Ithell  v. 
Beanej  Hrid*  p.  atO;  and  the 
case  of  Oregwn  v.  Ridddl^ 
mentioBed  4  Ves*  350,  and 
Hale  V.  Lamby  2  Eden,  399. 


(s)  SnUon  v.  Cheiwyndt  3 
lyieriv.  249.  Johnson  v.  Legard^ 

3  Madd.  iRep.  283. 

(a)  Sed  vide  Waltmyn  v. 
CouttSf  3  Meriv.  707. 

(fi)  Coiman  ▼.  Sarrdj  3  Bro. 
C.  C.  14.  S.  C.  1  Ves.  Jan.  sp, 
Ellison  V.  Ellison,  6  Ves.  662 ; 
and    see    Griffin   v.    NansoMj 

4  Ves.  356.  Pulverioft  y. 
Ptdtertqfiy  18  Ves.  90.  X«A- 
m^rff  y.  Earl  CarUdey  3  P. 
.Wms.  222.  1  Sch.  &  Lefr.  60. 

(e)  E^iMii  y.  J5a»o%  6  Ves. 
662  ;  and  see  Pvhtrtcift  v. 
Pislvertqft,  18  Ves  99,  100. 
Ex  parte  Pye,  18  Ves.  149. 

(tf)  Smiih  y.  JFrfiuA,  2  Atk. 

ii43« 
(€)  il»rroiM  y.  iSmdA»    12 
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has  a  right  to  put  as  end  to  it  by  his  own  act,  under 
a  soie  powte  of  Revocation  (js). 

A  Oyvena^t  by  a  Husband  to  reconvey  an  Estate 
settled  on  him  by  mistdte  is  not  considered  as  to* 
Ita^wy,  but  may  be  enforced  (J^). 

The  Court  will  not  enforce  the  performance  of 
a  vdluntart/  Agreement  for  a  Lease,  the  mere  result 
of  bounty ;  but  the  Court  would  not  disturb  a  Lease 
actually  made  in  pursuance  of  such  an  Agreement  (^). 

This  C(mrt  will  not  lend  its  assistance  to  enforce 
Mca  Agreemefit  or  Contract  by  a  person  out  of  pos- 
jsession  to  grant  a  present  Lease  to  a  party  who  is 
apprizefd  he  cannot  obtain  possession  except  by  a 
Suit  (n)* 

If  there  has  been  gross  laches  in  a  Plaintiff,  a 
specific  performance  of  an  Agreement  for  the  purchase 
of  an  Estate  will  not  be  decreed. 

In  a  late  Case  (1)9  and  in  some  previous  Cases,  it 
is  said,  that  in  Purchases,  time  is  not  essential ;  but 
that  proposition  has   been  questioned  (k) ;  at  Law, 


Ves.  46.  Sloane  v.  Cadogan^ 
Sugd.  Vendor  and  Purch^er, 
appendix,  No.  24,  5  e^u  Sed 
vide  Walhoj/n  v.  Coutfs,  3 
JVleriv.  707. 

(e)  Pvlvertqft  r.  J^vertqft, 
18  Ves.  99. 

(f)  Randal  v.  Randal^  2  P. 
Wins.  464.  see  Anen.  Free. 
Ch.  101.  Daltf  V.  Tervnckf 
17  August,  1715,  Dom.  Froc. 
Lord  Harcourt's  MS.  Tables. 

(g)  Wittany.  WiUan,  16  Ves. 
82. 

(A)  Ba^  y.  7^022,  2  Ball 
&  Bea.  363. 


(i)  Lord  Ormond  v.  Andet' 
smtj  a  Ball  &c  Bea.  370. 

{k)  This  doctrine  seems  in 
some  decree  to  have  arisen  out 
of  a  misreport  of  Gibson  v. 
Patterson,  1  Atk.  P*  ^^-  ^^^ 
4  Ves.  689,  690.  Radcliffe  v. 
Warrington,  12  Ves,  326.  1 
Ball  &  Bea.  68 ;  and  see  Mor- 
gan V.  Shaio,  2  Meriv.  140, 
where  Lord  Eldon^  says,  *'  the 
inclination  of  mv  opinion  is 
against  the  old  doctrine,  that 
time  is  in  no  case  of  the  es- 
sence of  the  contract.''  And 
see  Levy  v.  Lihdo,  3  Meriv.  84, 
and  what  is  said  in  Hudson 
V.  Bertram,  3  Madd.  Rep.  44.7* 
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the  time  fixed  for  completing  a  Contract  must  be 
strictly  attended  to,  and  is  there  considered  as  a 
material  object  in  the  Contract,  or,  as  the  usual  ex- 
pression is,  **  of  the  essence  of  the  Contract "  (/)  ;  and 
though  (unfortunately,  perhaps)  (m),  time  is  not.  so 
strictly  r^arded  in  Equity  as  at  Law,  yet,  it  seems, 
in  general,  that  it  must  be  considered  essential  (n) ; 
and  may  certainly  be  made  the  essence  of  a  Contract  (o), 
though  there  may  be  cases  where  it  not  iq>pearing 
to  be  a  material  object  to  which  the  parties  looked  (p), 
and  cases  arising  out  of  the  Conduct  of  the  Parties  {q), 
or  inevitable  Accident,  &c«  which  may  induce  the 
Court  to  relieve,  notwithstanding  the  time  has  elapsed 
within  which  the  Contract  was  stipulated  to  be  per- 
formed. 

It  was  held  upwards  of  a  century  ago,  that  where 
one  Party  has  trifled  or  shown  a  backwardness  in 
performing  his  part  of  the  Agreement,  a  specific  per- 
formance would  not  be  decreed  in  his  favour,  especially 
if  circumstances  were  altered  (r) ;  but  afterwards  it 
became  a  prevailing  idea,  that  where  an  Agreement 
was  entered  into,  either  party  might,  at  angf  ^i^^f^9 

(L)  Berry  v.  Youngs  3  Esp.  (p)  See  Heame  ▼.  Tenantf 

N.  P.  C.  640,  n.  13  Yes.  289.  and  Raddiffe  v. 

(m)  See   TViUe  t.  Forf,   4  H^amn|:f on,  is  Ves.  32 5.  Lot- 
Taunt.  341.  fum  ▼.  Napper^  2  Sch.  &  Lefr. 

(n)  Keen  v.  Btuckley^  Gilb.  685,  app^dix. 

Eq.  Cas.  155.   Lechmere   and  ,  \c     o  ,         ei  j      v 

jlAu«,  Lucas,  503.  Lloyd  and  >)  See  Sefon  v  Slade,  7  Va. 

Collett,  4  Bro.  C.  C.  44»  and  mLevyY.Ltndo.sMem.j^ 

the  judgment  in  that  case  in  4  ™«^  ▼•  Bertram,  3  Madd. 

Ves.  juii.  689,  690,  in  note  to  *^^P-  477- 

Harrin^onfiud  Wheeler.  S^r.  (^^  ^         ^    ^^    jy^ 

ner  mH  H^o<^,  4  Ves.  674.     Proc.  26  5an.  1702.  mentioned 
Gu^ and  Homfray,  5 yes.8i 8.      ,„  q.^^^^  ^^  Rudiments  of 

^  'i-^!?^''  ^    fZ'  nt  Law  and  Equity,  p.  18.  S.  C. 
(0)  Sic  dui.  by  L«rd  Chan-  mentioned  £1  M  Harcourt's 
cellor  inPeer$  and  others  v.  j^g^  ^.^yes, 
,  7  Nov.  1810,  MS. 
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t)btain  a  specific  performance  (5).  Lord  Kcnyon  is 
said  to  have  been  the  first  who  resisted  that  notion^ 
and  Jrorrf^foawfey  followed  his  example  (/),  and  held, 
that  a  Party  cannot  call  upon  a  Court  of  Equity  for 
a  specific  performance  unless  he  has  shown  himself 
"  ready,  desirous,  prompt,  and  eager  (w).*'  If,  in 
particular,  there  be  an  Agreement  for  the  Sale  of  a 
Reversion^  and  part  of  the  terms,  is,  that  the  purchase- 
money  be  paid  by  a  certain  time,  if  it  is  not  so  paid 
by  default  of  the  Vendee,  the  Vendor  is  discharged 
from  his  Contract  (a*)  ;  for  no  man  sells  a  Reversion 
who  is  not  distressed  for  Money  ;  and  it  is  ridiculous 
to  talk  of  making  him  a  compensation  by  giving  him 
Interest  on  the  purchase-money  during  the  delay  (^), 
The  same  doctrine  applies  where  the  Purchase  is  of 
a  Lease  depending  on  Lives  (;2;).  But  if  the  Pur- 
chaser of  a  Reversion  objects  a  want  ©f  Title,  and 
continues  treating  after  the  time  is  elapsed  when  a 
good  Title  was  to  be  made,  and  the  purchase  com- 
pleted, and  the  Title  is  afterwards  made  good,  he  will 
be  held  to  a  specific  performance  {a). 

Where  a  Contract  had  long  lain  dormant  (ft),  thir- 
teen years  (c),  for  instance,  a  specific  performance 
has  been  refused ;  and  laches  of  much   less   con« 


<«)  See  1  Atk.  12 ;  and  what 
is  said  in  Jones  and  Price^  3 
Anstr.  924. 

fit)  See  Marquis  of  Hertford 
V.  Dore^  5  Ves.  720 ;  and  see 
Guest  V.  Hcmfray^  5  Ve£l. 
818. 

(11)  See  Mikoard  v.  Earl  qf 
Thanetf  5  Yes.  720,  in  note. 

(x)  Newman  against  Rogers^ 
4  Bro.  C.  C.  391. 

(y)  Ibid.  393. 

VOL.  I. 


(2)  Lord  Ormond  v.  Ander^ 
son,  2  Ball  &  Bea.  370. 

(  a )  Britton  and  others  r. 
Txioining  and  others^  before  V» 
C.  Leach,  30  June,  1818. 

(*)  Wingfidd  V.  Whaley, 
Yin.  Abr.  tit.  Contract  and 
Agreement,  (L)  Ca.  36.  S.  C. 
Dom.  Proc.  13  March,  172s; 
and  see  Moore  v.  Blake^  1  Ball 
&  Bea.  62. 

(c)  CUfton  V.  Tayhr^  USi 

£  £ 
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tinuance,  is  suflScient  to.  dissolve  the  Contract ;  for 
where  no  step  had  been  taken  from  the  day  of  the 
sale,  and  six  months  had  elapsed  after  the  expiradon 
of  (he  time  at  which  the  Contract  was  to  be  com- 
pleted, the  conduct  of  the  Vendor  was  considered  as 
evidence  of  an  abandonment  of  the  Contract  (<i). 
So  where  nothing  had  been  done  towards  perform- 
ance of  the  Agreement,  when  the  Furchasev  became 
a  Bankrupt,  nor  afterwards,  until  the  Premises,  by  a 
subsequent  event  proved  to  be  much  more  valuable 
than  they  were  at  the  time  the  Contract  took  place, 
a  specific  performance  was  refused  (e).  It  seems,  in- 
deed, that  whenever  the  object  of  one  of  the  Parties 
contracting  would  be  defeated  by  delay  in  the  execution 
of  it,  if  the  other  party  delay  he  will  not  be  allowed  to 
insist  on  performance  (jf  )•  As,  where  a  party  having 
entered  into  a  Contract  to  purchase  an  Estate,  the 
Estate  being  sold  for  the  purpose  of  disencumbering 
the  Vendor,  and  the  Purchaser  laid  by,  though  for  a 
year  only.  Lord  Rosslyn  refused  a  specific  perform- 
ance (g). 

Resting  on  the  Equitable  Estate  by  a  person  in 
possession,  without  clothing  it  with  a  legal  Title,  has 
never  been  held  to  be  that  sort  of  laches  which  pre- 
vents relief  (A). 

And  where  one  agreed,  by  Articles  upon  Marriage, 
to  purchase  Lands,  and  settle  them  within  three 
years,  the  Agreement  was  held  not  to  be  waved  by 

(d)  Uoyd  against  CoUett,  4         (/)  Crq/ion   v.    Ornubif,  t 

Bro.  C.  C.  46(^.  S.  C.  stated  in  Sch.  &  Lefr.  604, 
notetoi  Atk.13.  Or)  Ibid. 

Kfi)  Alley  v.  Descliamps,  13         ^( 
Ves,  225.  W  *«>*<*• 
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length  of  tiitie,  the  Covenantor  having  been  in  Tmde, 
and  unable,  conveniently,  to  spare  Money  (i). 

If  the  Vendee,  on  a  Sale  by  Auction^  calls  for  his 
deposit  at  the  end  of  the  time  limited  for  completing 
the  Purchase,  and  insists  he  will  not  go  on  with  the 
Purchase,  the  Court  will  not  compel  him  ;  but  if 
he  acquiesces  in  the  delay,  or  does  not  su&ciently 
declare  his  dissent,  a  specific  performance  will  be 
decreed  (Jc). 

If  a  Plaintiff  has  &iled  to  perform  his  part  of  an 
Agreement,  or  if  it  has  become  impossible  to  perform 
it,  he  cannot  insist  on  a  specific  performance  (/) ; 
but  if  he  has  performed  so  much  of  his  part  of  the 
Agreement,  that  he  cannot  be  put  in  statu  quo^  and 
is  in  no  default  for  not  performing  the  residue  (m)^ 
or  is  prevented  from  completing  it  by  the  default 
of  the  Defendant  (n),    he  is  entitled  to  a    specific 

performance. 

There  is,  however,  a  difference  between  AgreC'- 
ments  on  Marriage  being  carried  into  execution  and 
other  Agreements  j  for  all  other  Agreements  are 
considered  as  entire,  and  if  either  of  the  Parties  fail  in 
the  performance  of  the  Agreement,  it  cannot,  at  the 
instance  of  such  Party,  be  decreed  in  specie,  but  must 
be  left  to  an  Action  at  Law ;  but  in  Marriage  Agree* 
ments  it  is  otherwise,  for  though  either  the  relations 

(t)  Slaney  v.  Slanevy  5  May,  Cas.  26.  S.  C.  Finch  445,  and 

1714.  Dom.  Proc,  Lord  Har-  Gilb.  Lex  Pretoria,  MS. 
court's  MS.  Tables.  (m)  Meredith  and  Wwrn,  3 

i.v   Ti-    I  •    *.  ^  _t  •  Ch.   Cas.  18,  iQ.   S.  C.  Pre. 

k)  Ptncke  against  Curtcis^  ^h.  312.  Gilb.  Rep.   70.  Lex 

.      ;ro.  C.  C.  329-  J(^^  and  Pretoria.  240  a^i 
Price,  3  Anstr.  924.  ^^^  B/flc&  v.  Nash,  i  Str.' 

(f)  Feversham  v.  WcUson,  Ch.  535. 
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of  the  Husband  or  Wife  should  fail  in  the  performance 
of  their  part,  yet  the  Children  may  compel  a  perform- 
ance. If  the  Mother's  Father,  for  instance,  hath 
agreed  to  give  a  Portion,  and  the  Husband's  Father 
hatli  agreed  to  make  a  Settlement,  though  the 
Mother's  Father  do  not  give  the  Portion,  yet  the 
Children  may  compel  a  Settlement ;  for  non-porform- 
ance  on  one  part  will  be  no  impediment  to  the  Chil- 
dren receiving  the  full  benefit  of  the  Settlement: 
so  if  there  be  a  failure  on  the  part  of  the  Father's 
relations  it  is  the  same ;  all  the  Court  could  do  in 
that  Case  would  be  to  lay  hold  on  such  Estate  as  he 
should  claim,  towards  making  good  his  portion  of  the 
Settlement ;  for  the  Children  are  considered  as  Pur- 
chasers, and  entitled  to  all  the  benefit  of  the  uses 
under  the  Settlement,  notwithstanding  there  has  been 
a  failure  on  one  side  (o). 

Where,  hoivever,  the  performance  of  a  Marriage 
Contract  is  sought  by  the  defaulting  Party,  he  cannot 
enforce  it  against  the  Person  injured  by  his  default. 
If  a  Woman,  upon  her  Marriage,  contracts  for  the 
Settlement  of  her  Estate  in  a  certain  way,  by  which 
the  Husband  is  to  gain  a  benefit,  and  he  contracts  to 
make  a  Settlement,  and  she  appears  not  to  have  the 
Estate  she  contracted  to  settle,  the  objeet  of  that  con- 
tract being  to  give  a  larger  Settlement  to  her,  that 
might  be  a  Case  in  which  the  JVi/e  should  not  be  al- 
lowed to  have  the  benefit  of  the  Husband's  contract ; 
but  that  would  not  affect  the  Children ;  they  must  have 
the  Estate  (  p). 

(4))  Hervey  v.  Ashlevy  3  Atk.  2  Ves.  309.  Croflon  v.  OrmAyy 

610.  Perkins  against  rhamtoriy  a  Sch.  &  Lefr.  603. 
Anibl.  50a ;  and  see  Pyke  v.  . 

Pykey  1  Vcs.  377 ;  and  what         (p)  Oroftou  r.  Ormsby,  a  Sch. 

is  said  in  HUum  v.  JSiseoe,  ^  ^^^*  ^^>  3- 
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If  the  Plaintiff  has  taken  all  proper  steps  towards 
the  performance  of  his  part  of  the  Agreement,  but  has 
been  prevented  completing  it  by  the  neglect  of  the 
Defendant,  his  endeavours  will,  both  at  Law  and  in 
Equity,  be  considered  as  equivalent  to  performance  (f). 

If  a  Man,  after  entering  into  a  Contract  for  a 
Lease,  commits  a  Felony^  the  Court  will  not  enforce 
the  Contract  (r). 

So  if  the  Tenant  has  treated  the  Land  in  an  un- 
husbandlike  manner, «  and  has  been  guilty  of  various 
breaches  of  covenant,  for  which  the  Lessor  had  a  right 
of  re-entry,  the  Court  will  not  decree  a  specific  per- 
formance in  his  favour  (5). 

Lord  Rossh/n  appears  to  have  thought,  a  Wife  who 
had  committed  adultery,  or  eloped,  could  not  enforce 
a  specific  performance  of  Articles  for  a  Jointure  (0  ; 
and  Lord  Manners  concurred  in  the  justice  of  that 
opinion,  but  considered  himself  as  bound  by  authority, 
and  decided  (u),  as  other  Judges  had  previously  done 
(a^)y  that  the  Articles  might,  under  such  circumstances, 
be  enforced. 

Insolvency  admitted,  and  not  cleared  away,  is  a 
weighty  objection  to  a  specific  performance  of  an 
Agreement  for  a  Lease  (^y)  ;  and  where  there  was  an 


{q)  1  Fonb.  Tr.  Eq.  who 
quotes  RolFs  Abr.  455,  457, 
458.  Litt.  8.  335.  BlackweUand 
Nashf  1  Str.  533.  Hoiham  and 
East  India  Company^  1  T.  R. 
63B. 

i    (r)  Sic  diet,  in  WilUngham  v. 
Joyce f  3  Ves.  i68. 

{$)  HiU  V.  Bardayy  18  Ves. 
6g. 


(Jt)  See  what  is  said  in  Bu*^ 
chanan  v.  Buchanan^,  1  Ball  & 
Bea.  206. 

(tt)  Ibid,  203. 

Or)  See  Sidney  v.  Sidney f  3 
P.  Wms.  269.  Winter  \.  Blount^ 
3  P.  Wms.  276,  in  note;  Sea* 
grave  v.  Seagrave^  13  Ves,  439. 

(y)  BuckUind  and   Hatty  8 
Ves.  95 ;  and  sec  €^Herlihyy  v.. 
Hedges^  1  Sch.  &  Lefr.  130^ 
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act  of  Bankruptcy,  and  a  Docket  struck,  but  no  ConS' 
mission  issued,  it  was  held  to  be  a  sufficient  otgec- 
tion  to  a  Bill  for  a  specific  performance  of  a  previous 
Contract  for  the  Sale  of  an  Estate  to  the  Flaintifl; 
though  part  of  the  Money  had  been  paid,  and  sub- 
contracts for  Sale  of  part  entered  into  by  the  Plain- 
tiff; and  the  Defendants  had  agreed  to  convey 
accordingly  (z). 

If  the  Vendee  dies,  and  his  aflbirs,  after  four, or  five 
years,  are  unsettled,  the  Vendor  may  file  a  Bill  to  have 
the  Contract  rescinded,  and  the  Agreement  delivered 
up,  and  his  Costs  paid  out  of  the  Deposit  (a). 

It  has  never  been  determined  that  the  Assignees 
of  a  Bankrupt  can  compel  a  Landlord  specifit»Uy  to 
perform  an  Agreement  to  grant  a  Lease  to  the  Bank- 
rupt (i).  Lord  Rosslyn  would  not  say  it  was  impos- 
sible, and  would  not  allow  a  Demurrer  to  a  Bill  for 
that  purpose  (c)  ;  but  Sir  WilUam  Grant  considered 
the  difficulty  as  insurmountable  (^,  and  there  is  a 
Decision  (je)  in  conformity  with  his  opinion.  Where 
there  was  an  Agreement  for  a  Lease^  with  a  proviso 
against  an  Assignment  without  License,  and  the  in- 
tended Lessee  became  Bankrupt,  it  was  clearly  held 
'  that  a  specific  performance  could  not  be  enforced  (  f). 


{z)  Franklin  v.  Lord  Bromi-  (c)  Brooke  v.  HewUi^  3  Ves. 

2bti7,  1 4  Yes.  550.  Lam  v.  Lush^  253 

359-  ves.5ia. 

ijb)  See  Jl  eatheraU  v.  Geer-  {e)    See  Moyses  v.   Lktkt 

ingt  12  Ves.  513  ;  in  Flood  v.  2  Vern.  194. 

Finlauy  2  Ball  and  Bea.  9,  the  .  ^v    rir^^^z^^n  ^   r^^mn 

question  was  made,  but  not  %^    WeatheraU  ▼.  Gemng, 
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The  specific  performance  of  an  Agreement  is  some- 
times refused  on  grounds  of  public  policy.  As,  where 
the  Agreement  originated  in  communications  to  the 
Defendant  by  the  Commissioners,  who  took  the  De- 
positions in  a  cause,  and  by  the  Witnesses,  as  to  the 
nature  and  effect  of  the  Evidence  (g*). 

On  the  same  ground  the  Court  has  refused  to  en- 
force an  Agreement  by  an  Officer  in  the  Army,  for 
an  Assignment  of  his  Half-pay  Qi) ;  or  an  Agreement 
by  a  Gaoler  to  <issign  his  Fees  ({). 

An  Agreement,  it  seems,  must  be  mutual  in  order 
to  be  enforceable ;  the  tie  must  be  reciprocal  (Jc). 
Where,  therefore,  nothing  has  been  done  under  an 
Agreement  (/),  the  Court  will  not,  it  seems,  (except^ 
perhaps,  in  the  case  of  an  Infant  Plaintiff)  (m\  decree 
a  specific  performance,  unless  the  right  to  compel  is 
mutual.  The  case  of  Hatton  and  Gray(n)  is  often 
cited  to  show  that  it  is  sufficient  that  the  Agreement 
should  be  signed  by  the  Party  against  whom  the  per- 
formance is  sought ;  but,  says  Lord  Redcsdale  in  his 


{g)  Cootk  V.  Jackson, 6  Ves.  1 2. 

(A)  Stone  v.  Lidderdale,  2 
Anstr.  533, 

(f )  Mithvoold  V.  Wttlbanh,  2 
V^.  ^38. 

(k)  Grounds  and  Rudiipents 
of  Law  and  Equity,  p.  19.  Ar* 
miger  v.  Clarke^  9  Bunb.  111. 

(/)  Hawkinsy  v.  Holmes^  1 
P.  Wins.  770.  Armiger^  v. 
Clarke^  fiunb.  ill;  uid  see 
Hooxl  T.  George^  1  Madd. 
Rep.  19. 

(m)  See  diei^  in  Shannon  ▼. 
Bradstreei^  1  Sch.  &  Lefr. 
p.  58.     An  Infiuit  cannot,  it 


seems,  be  compelled  to  per- 
form an  Agreement,  Contoay, 
V.  Shrimplon,  Dom.  Proc  19 
Jan.  1710,  noticed  in  Grounds 
and  Rudiments  of  Law  and 
Equity,  19.  Lord  Harcdurt 
expressing  the  result  of  this 
Case  in  ms  MS.  Tables,  says, 
**  Agreement  made  with  an 
Infant  not  binding  because  ex 
parte,  and  remedies  not  mu- 
tual;" from  which  it  would 
seem  the  Agreement  was  bad 
on  both  sides. 

(n)  2  Ch.  Cas.  164,  S.  C.  1 
£q«  Abr.  21. 
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observatioiis  on  that  Case,  '^  to  give  the  Statute  such  b 
construction  would  make  it  really  a  Statute  of  Frauds^ 
for  it  would  enable  any  Person  who  had  procured 
another  to  sign  an  Agreement,  to  make  it  depend  on 
his  own  will  and  pleasure  whether  it  should  be  an  Agree* 
ment  or  not"  (  p).    In  Hatton  y.  Gray,  so  much  relied 
upon  as  the  leading  Case  on  the  subject,  the  ground 
of  the  decree  for  a  specific  performance  appears  (not 
indeed  in  the  short  note  in  £q.  Cas.  Abr.  but  in  Gil- 
bert's Lex  Praetoria)  (g),  to  have  been,  that  the  Plain- 
tiff drew  up  the  Agreement  in  his  own  hand,  and  that 
procuring  B*  to  sign  it,  on  his  part,  the  signing  of  B. 
was  considered  not  only  a  signing  for  himself,  but  as 
authorized  by  the  Plaintiff  to  close  the  Agreement ; 
and  therefore  if  B.  had  come  into  a  Court  of  Equity 
against  A.  the  Court  would  have  decreed  the  Agree- 
against  A.     The  reasoning  of  the   Case   is  rather 
strained,  and  would  not  now  hold  good  (r),  but  the 
Case  shows  the  Court  thought  the  Agreement  must 
be  mutual ;  and  therefore,  with  all  due  deference* 
it  was   not,  as  Lord  Redesdale  and  others  (s)  seem 
to  suppose,   a   Case  where  the  Agreement  was  not 
considered  as  mutual,  but  the  contrary.     It  is,  there- 
fore,  when  justly  considered,  an  authority  in  favour  of 
his  Lordship's  interpretation  of  the  Statute.     There 
are,  however,  several  Cases  in  which  it  has  been  held, 
that  an  Agreement  signed  only  by  the  Party  against 

{p)  Lawrence  v.  Bviler,  i  (r)    Wright  ▼.   Dannah,    2 

Seh,  Sc  Left,  20.  Kine  ▼•  Bal/e,  Caiiipb.  203. 

3  Ball  &  Bea.  349;  and  see /fa«  W  Newland  on  Conlncts, 

T.  Butler,  1  Eq.  Abr.  20.  i'J- 155-    Roberts  on  Frauds. 

.  ,      '       ^  p.  124,  Sudgen  8  Law  of  Vend* 

(y)  Lex  Praetoria,  MS.  &  Purch.  71.  5th  edit. 
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Mrhom  a  specific  performance  is  sought,  will  be  de- 
creed  (0 ;  but  the  point  seems  unsettled* 

The  effect  of  inadequacy  of  Price  upon  Contracts 
has  been  already  considered  {ai)f  and  it  is  not  neces- 
sary, in  this  place,  to  say  more  than  that  where  a  Sale 
has  been  for  a  very  low  price  (y),  or  extremely  unrea- 
sonable (js),  the  Court  will  not  enforce  a  specific  pet- 
formance ;  but  where,  by  some  occurrence  subsequent 
to  the  Agreement,  it  becomes  a  beneficial  bargain,  or 
turns  out  to  be  a  losing  concern,  the  same  will  be  de- 
decreed  (a) ;  accidental  subsequent  advantage  forming 
no  objection  to  a  specific  performance  (&)•  Where, 
however,  there  has  been  such  an  alteration  of  the  Pro- 
perty that  it  cannot  be  enjoyed  according  to  the  stipu- 
lations of  the  Agreement,  a  specific  performance  has 
been  refused  (c). 

An  Agreement  to  sell  at  a  fair  valuation  may  be 


(f)  Seton  V.  Sladcy  7  Ves.  375. 
F&tJoley.  Frcematiy  9  Ves.  351. 
The  point  is  treated  doubtfully 
in  Huddleston  v.  Briscoe^  11 
Ves.  592,  and  with  some  doubt 
in  Western  v.  Russdl,  3  Ves. 
k,  Bea.  199  ;  see  what  is  said  in 
AUen  V.  Bennet,  3  TaunU  176. 

(x)  Ante,  p.  ii9»  267. 

Sf)  Collet  SLgaitiMt  WoMastony 
ro.  C.  C.  228 ;  see  also  Day 
V.  Neomariy  9  Cox,  77 ;  in  New- 
land  on  Contracts,  p.  6Qy  and 
in  10  Ves.  300.  Savtige  v. 
Taylor y  Fon.  234.  Undervsood 
V.  Hithcoxy  1  Ves.  279 ,  but  see 
Western  v.  Russell,  3  Ves.  & 
Bea.  192,  3. 

(x)  Bamardiston  v.  Zin- 
goody  Barn.  341.  S.  C.  2  Atk. 
133*  See  1  £q.  Abr.  p.  17,  in 
xnargin.    See  Anon.  2  Ch«  Cas. 


17.  Hick  V.  PhiOipsy  Prec.  CIi. 
575 ;  and  see  Preston  and 
Wasevy  Prec.  Ch.  76.  S.  C.  2 
£q.  Abr.  ss  ;  and  also  the  cases 
mentioned  in  margin.  Tristam 
and  MMuishy  Vin.  Abr.  Tit. 
**  Contract  and  Agreement," 
(P.)  Ca.  lo.  Squire  and  Baker, 
ibid.  Ca.  1 2 .  See  also  dictum  in 
Savile  v.  Savile,    1   P.  Wms. 

747- 

(a)  City  of  London  ▼•  Rieh^ 

mondy  2  Vem.  423.  S.  C.  Prec. 

Ch.  156. ;  and  see  Cass  ▼.  Rud- 

dlcy  2  Vern.  280,  and  what  is 

3aid  of  Cass  v.  Ruddlcy  in  Pope 

V.  Rootsy  7  Bro.  P.  C.  184 ;  but 

see  cases  on  a  contrary  prin« 

ciple,  Ch.  Ca.  19.     Avmry  v. 

Keeney  1  Vem.  472. 

{b)  Anon.  MS. 

(c)  City  of  London  ▼•  Mitfordy 
14  Ves.  41. 
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enfoit^ed  (d) ;  and  if  the  terms  of  an  Agreement  am 
to  be  ascertained  by  an  Award,  and  are  so  ascertained^ 
a  Court  of  Equity  will  enforce  the  Agreement  if  any 
thing  is  to  be  done  in  specie  ;  as  Estates  to  be  con- 
veyed, &c.  (e) ;  but  if  no  Arbitration  Bond  has  been 
executed  ( /)•  or  if  there  is  not  a  valid  Award,  as 
agreed  upon,  the  Court  will  not  specifically  perform 
the  Agreement,  unless  there  has  been  acquiescence 
under  the  invalid  Award;  or  the  Agreement,  evi- 
denced by  the  Award,  has  been  inpartperfi>rmed(g)i 
but  where  the  Award  has  not  been  partly  performed, 
a  specific  performance  has  been  refused  (A). 

If  there  is  a  want  of  certainty  in  the  terms  of  the 
Agreement,  it  will  not  be  decreed  (i) ;  as,  where  a 
Tenant  in  Tail,  with  power  to  make  a  Jointure,  arti- 
cled, in  consideration  of  Marriage,  to  make  a  Join- 
ture, without  saying  out  of  what  Lands,  or  to  what 
amount,  and  the  Wife  died,  and  her  Executrix  filed  a 
Bill  for  an  account  of  the  Prints  of  the  Lands  articled 
to  be  settled,  the  Bill  was  dismissed  (A:).  So  where  a 
Man,  in  consideration  of  Marriage,  promises  by  letter 
to  pay  his  Daughter  a  Fortune,  without  reducing  it  to 
any  certainty,  a  Court  of  Equity  cannot  carry  it  into 
a  specific  execution  (/).       Many  other  Cases  have 

(d)  Emery  v.  Wase^  5  Yes.  this  point ;  and  see  NarUm  t, 

846.  MUnes  v.  Geryj  14.  Yes.  MascaUj  a  Yern.  24. 
407.    tVtlkei  V.  Davis  3  Merir.         (A)  Bishop  and   Wehster^  1 

509.  Eq.  Abr.  51.  S.  C.  Precedents 

(f)  As  to  this  see  Hall  v.  in  Ch.  293;  and  2  Yern.  444. 
Hardy y  3  P.  Wms.  189.  (t)  Lindsay  ▼.  Lynchy  s  Sch. 

(/)  WilkesY.  Davis,  3  Merir.  &  Lefr.  7.  Harnett  ▼.  Ydding, 

509.  'a  Sch.  &  Left.  555- 

(g)  Blunddly.  Brettargh,  17  (Jc)  Elliot  v.  Hele,  1  Yern. 
Yes.  33a.     Cooth  T.  Jaekson^  406. 

6  Yes.  34.  MUnes  v.  Gery,  (f)  HaU  and  Butler,  Gilb. 
14  Yes.  400,  orermling  HaU  Rep.  Lex.  Pnetoriay  MS.  i. 
and  Warren,  9  Yes.  6051  as  tp     Eq.  Abr.  so. 
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been  decided  on  the  same  principle — ^the  want  of  cer* 
tfdniy  in  tiie  Agreement  <77i). 

But  the  Court  will,  if  it  can,  execute  an  uncertain^ 
Agreement,  by  reducing  it  to  a  certainty  (n)  ;  and 
where  a  thing  is  to  be  done,  but  no  time  fixed,  the 
Court  has,  in  some  cases,  decreed  a  performance  in 
a  reasonable  time  (o). 

Though  the  subject  matter  of  an  Agreement  in 
order  to  be  enforced  must  be  clearly  defined,  yet  in 
Agreements  between  parties  many  things  not  par- 
ticularized are  understood  as  agreed  upon.  If,  for 
instance,  a  Man  covenants  to  sell  a  Fee-simple 
Estate,  free  from  encumbrances,  and  says  no  more, 
this  Covenant  alone,  entitles  the  purchaser  to  proper 
Covenants.  It  is  well  settled  what  are  the  proper 
Covenants,  where  the  Vendor  was  himself  a  Purchaser 
for  a  valuable  consideration,  or  where  he  acquired 
the  Property  by  descent,  or  by  purchase.  A  Person 
agreeing  to  sell  an  Estate  in  fee-simpk  must  covenant 
that  he  is  seised,  and  has  power  to  convey  in  fee ; — 
for  quiet  enjoyment ; — that  the  Estate  is  free  from 
encumbrances  ; — ^and  for  further  assurance :  and  if 
the  Vendor  purchased  the  Estate  for  a  valuable  con* 
sideration,  and  obtained  proper  covenants  for  the 
Title,  he  must  deliver,  or  covenant  to  produce,  his 
Title  Deeds,  and  covenant  against  his  own  acts  only. 
If  the  Vendor's  Title  is  by  Descent,  Devise,  or  other- 
Cm)  See  BromUv  v.  Jefferies^  (n)  See  AUen  and  Harding, 
2  Vera.  415,  ana  Emen/  and  a  £q.  Ca.  Abr.  17.pl.  6. 
IVase^  5  Ves.  849.  Brodie  v.  iS^. 

Paul,  1  Vcs.  jun.  326,  and  what  .  (?)  SauthwU  ^^Adby^  HJ. 
in  said  in  LifuUay  y.  Lynch,  2  ^  ^^%  ^'  »73a.  MS.  contra, 
Sch.&Lefr.7.  a  Ch.  Rep.  17. 
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wise  as  a  Purchaser  not  for  a  valuable  consideration,' 
the  Vendor  must  covenant,  not  only  for  himself,  but 
against  the  acts  of  the  last  Purchaser  ;  or  at  least,  of 
the  Person  immediately  preceding  him  (p).  And  if 
there  should  have  been  an  immediate  Heir,  suppoeed 
to  be  dead,  it  is  reasonable  the  Covenants  should 
extend  to  his  acts;  but  if  the  Sale  takes  place 
under  such  circumstances,  that  it  was  not  known 
whether  there  was  an  intermediate  Heir,  and  the 
consideration  Money  is  reduced  in  proportion  to 
the  doubt  upon  the  Title  in  that  respect,  there  is 
no  need  of  a  Covenant  against  the  acts  of  such 
Heir  {q). 

Where  an  Estate  is  agreed  to  be  sold  for  the  pay- 
ment of  Debts,  and  no  surplus  remains,  the  Court 
will  not  require  the  Heir  to  covenant  any  further  than 
for  his  own  acts  (r)  ;  and  the  rule  is  the  same  in 
such  case  as  to  a  Devisee  ;  but  if  a  Sale  be  decreed, 
and  after  such  Sale  a  considerable  surplus  comes  to 
the  Heir  at  Law  or  Devisee,  the  Heir  has  been 
directed  to  covenant  that  neither  he,  nor  the  im- 
mediate-ancestor under  whom  he  claims,  and,  in  the 
case  of  a  Devisee,  that  neither  he  nor  his  Devisor, 
have  done  any  act  to  encumber  {$). 

Where  there  is  simply  an  Agreement  for  a  Leaae 
for  a  certain  number  of  years,  and  no  more,  this 

{p)  Vid.  Church  and  Brwtm^  (y)  Vid.  Pickeii  and  Lcggom 

15  Ves.  363,  in  note  by  Mr.  14  ves.  2^ 
Vesey.  Loyd^.  Griffith,  3.  Atk. 

967.  2  Bos.  &  Pull.  82 ;  and  see  (r)  Loyd  v«  Griffith^  3  Atk. 

Sudg.  Vend,  and  Purch.  368,  soy. 
&c.  and  p.  457»  &c.  4th  Ed. 

see  also  14  Ves.  239.  (*)  ^wd.  30«. 
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entitles  a  Party  to  the  tmuil  Covenants  (Q ;  and  it 
seems  now  fully  established,  though  there  are  Cases  to 
the  contrary  (u),  that  an  Agreement  for  a  Lease,  with 
usual  CovenantSy  does  not  include  a  Covenant  against 
Alienation  without  license  (.r).  If  the  Agreement 
were,  to  grant  a  farm  Lease,  with  the  usual  and 
customary  covenants  of  the  neighbourhood^  what 
such  usual  and  customary  Covenants  are,  might  be 
made  the  subject  of  inquiry  before  the  Master  ( y). 

In  an  Agreement  between  Landlord  and  Tenant, 
the  word  clear  is  construed  clear  of  all  Outgoings, 
Encumbrances,  and  extraordinary  Charges,  not  ac- 
cording to  the  custom  of  the  Country,  as  Tithes, 
Poor-rates,  and  Church-rates,  which  are  natural 
chaiges  on  the  Tenant  (z). 

He  who  takes  the  Assignment  of  a  Term  is  bound 
to  give  a.  Covenant  of  Indemnity  to  the  Assignor 
against  the  payment  of  the  Rents,  and  the  perform- 
ance of  the  Covenants :  and  there  is  no  distinction  be- 
tween the  cases  of  an  Assignment  by  the  original 
Lessee  and  by  an  Assignee  of  that  original  Lessee  (a) 

As  Powers  of  selling,  exchanging,  and  investing  in 
new  Purchases,  are  usual  in  Settlements,  so  if  there 
be  a  clause  in  Marriage  Articles  for  all  usual  Powers^ 

(0    Church    V.  BrownCy   15  han^    15   Ves.    528,  followkig 

Ves.  258.  Henderson  v.  Hay^  3  Bro.  C.  C. 

(tt)    Vere  and  Lovedon,   12  632. 
Ves.  179.  Jones  v.  Jonesy   12         (^)  Boardman  v.  Mostyn^  6 

Ves.  1 86,  following  Folkingham  Ves.  47 1 . 
Y-  Crofty  3  Anstr.  700.  Morgan         (z)  Lord  Tyrconnd  v.  Duke 

T.  Slaughter^  1  Esp.  N.  P.  C.  qfAncastery  Ambl.  240. 
8.  (fl)  Staines  v.  Morris^  1  Ves. 

(«)  Church  V.   Broooney    15  &  Bca.  8.    fVUkhs  v.  Fry,  1 

Ves.  258,  and  Browne  v.  Ra-  Mcriv.  244. 
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those  Powers  must  be  introduced  into  the  Settle* 
ment  (b). 

Of  all  objections  to  a  specific  performance,  tfie 
want  qf  a  Title  is  that  which  is  most  frequently 
ui^ed  by  a  Defendant. 

A  Purchaser  is  not  obliged  to  take  an  eqtutable 
Title  (c)  unless  where  Estates  are  sold  under  a 
Decree,  before  a  Master  (^Q  ;  but  has  a  right  to  insist 
upon  having  a  clear  legal  Title,  commencing  at 
least  sixty  years  anterior  to  the  time  of  his  purchase ; 
and  sometimes  for  a  longer  period,  where  there  are 
Remainders  after  existing  Estates-Tail  (e). 

If  objections  are  made  to  a  Title,  the  Chancellor, 
may  be  called  upon  to  decide  whether  a  good  legal 
Title  can  be  made  ;  but  as  this  is  a  pure  question  of 
Law,  if  any  doubt  arises,  it  is  usually  referred  foe  the 
opinion  of  a  Court  of  Law,  the  most  authoritative 
Forum  on  such  points.  The  Equity  Reports^  abound 
with  decisionfs  on  objections  made  to  Titles  ;  but  the 
consideration  of. such  of  them  as  relate  merely  to 
questions  of  Law  is  not  within  the  design  of  this 
Work.  In  treating  of  this  subject  here,  it  will  be 
confined  to  such  questions  as  can  arise  only  in  Courts 
of  Equity. 

If  there  be  a  difference  in  value  between  the  real 
Interest  of  the  Vendor,  and  the  Interest  represented 
as  proposed  for  Sale,  (though  innocently  misrepre- 

(b)  Peake  v.  Peidingtonj  2      Beards    1    Dick.    393,    there 
Ves.  Sc  Bea.  31 1.  quoted ;  and  also  Marlaw  and 

(c)  Cooper  ▼.  Dmiie,  4  Bro.     Smithy    2  P.  Wmt.   1989  and 
C.  C.  8a  S.  C.  1  Ves.  Jun.     S/taw  v.  Wrigit,  3  Ves.  ss. 

(J)  Stud.  Vend,  and  Pufcb.     ,  W  Suda.  Vend,  &c  p.  359. 
371 ;  and  Me  ChatuUer   and     *c-  4™  Edit. 
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sented)  ( jT),  the  Purchaser  is  entitled,  if  he  chooses, 
to  abide  by  the  Purchase,  and  to  have  such  difference 
deducted  from  his  purchase-money  (^)  by  way  of 
compensation^  (K)  nor  can  the  Vendor  refuse  (i) :  and 
if  the  Master  on  a  reference  to  him  is  unable  to 
ascertain  the  difference  in  valued  but  the  Purchaser 
is  content  to  take  such  Interest  as  can  be  conveyed^ 
to  him,  with  such  Indemnity,  as  under  all  the  cir- 
cumstances the  Master  shall  think  just  and  reason- 
able, a  Decree  to  that  effect  will  be  made.  If,  for 
instance,  a  Man  agrees  to  sell  an  Estate  in  Fee,  and 
he  has  only  a  Term,  he  may  be  compelled  to^  convey 
.  that  Term  {k).  So,  if  there  is  a  considerable  part  of 
the  Land  purchased  to  which  no  Title  can  be  made, 
the  Vendor  may  be  compelled  to  convey  so  much  of 
the  Land  to  which  there  is  a  good  Title ;  unless, 
perhaps,  where  there  would  in  consequence  be  a  very 
great  deterioration  to  the  remaining  property  (/)• 

It  is  true,  therefore,  generally,  though  not  uni- 
versally (771),  that  a  Purchaser  may  insist  on  com- 
pensation, if  he  undertakes  on  his  part  to  do  what  the 
Court  shall  order  (n) ;  but  the  Vendor  cannot,  it 
seems,  (except  where  the  Party  gets,  substantially ^ 
that  for  which  he  contracts)  (o),  insist  upon  the  Pur- 


(/)  HUl  V.  Buckley,  17  Ves. 
401.  Barker  \.  Darner^  Dom. 
Proc.  7th  April  1731. 

ig)  Milli'gan  v.  Coo&ej  16 
Ves.  1 ;  and  see  what  is  said 
in  Seaman  v.  Vawdry,  16  Yes. 
290,  and  390. 

{k)  See  Ualsey  and  Granty 
13  Ves.  77.  Grant  v.  Muni^ 
Coop,  ^73. 

(i)  Mortlock  V.  BuUer^  10 
Vet.  316 ;  but  see  the  case  as 
to  an  agreement  to  assign  a 


lease,  mentioned  in  1  Fonbl. 
212 ;  and  what  is  said  1  Ves. 
&  Bea.  225. 

(Jc)  See  Wood  v,  Griffiths^  i 
Wils.  C.  C.  44- 

(/)  See  IVestem  v.  Russell^  3 
Ves.  &c  Bea.  192. 

(m)  Paton  v.  Rogers^  1  Ves. 
&  Bea.  p.  353. 

(ft)  Ibid. 

(0)  See  Cakrajt  v.  Roebuck^ 
1  Ves.  Jun.  221.  Drewe  and 
Corp,  9  Ves.  368.  Halsey  and 
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chaser's  taking  a  compensation.  If,  therefore^  a 
Purchaser  agrees  to  buy  a  Freehold  Estate,  he  cannot 
be  compelled  to  accept  one  that  is  Leasehold  (jp).  If 
a  Contract  be  for  a  House  and  a  Wharf,  th^  Wharf 
being  the  principal  inducement  to  the  Purchase,  a 
^Purchaser  will  not,  it  seems,  be  obliged  to  take  the 
House  only  (9).  And  so  if  Land  be  represented 
as  Freehold,  with  Leasehold  adjoining,  and  is  found  to 
be  Leasehold  only  (r),  or  part  of  the  purchased  Estate, 
though  small  in  proportion  to  the  whole  Estate^  is 
essential  to  the  Purchase  (^),  the  Purchase  would  not 
be  enfoyed. 

If  the  printed  Particulars  of  Sale  contain  a  wiffid 
mis«description  of  the  Property,  the  Purchaser  cannot 
be  compelled  to  take  a  compensation  (/)• 

A  Purchaser  is  not  compellable  to  take  an  In- 
demnity against  a  Judgment  amounting  to  half  of  the 
purchase-money  (u), 

A  Lessee,  who  described  his  Interest  as  fifty  years^ 
the  residue  of  a  Term,  free  from  Encumbrances,  but 


Grant f  13  Vet.  78;  and  see  to  tithe,  there  mendoned,  since 

HomiUato  y.  Shirley ^  ibid.  81.  reported  in  1  Cox,  59,  and  Poole 

Dyer  and  HargravCj  10  Ves.  against  ShergoU,  2  Bro.  C.  C. 

507.   M'  Queen  t.  Furquhar^  ,  118.  S.  C.   1  Cox,  273; 


1 1   Ves.  467.  Alley  and  Des-  also  Halsey  and  Grants  13  Ves. 

cftamp^,  13  Ves.  228.  Poole  y-  p.  78;  butsee  Dreiof  andHra* 

Shergolrif  1  Cox,  273.  son,  6  Ves.  675. 

(/))  Fordyce  ▼.  Fordj  4  Bro.  (r)  Fordyce  and  Ford^  4  Bro. 

C«  C,  497.   Drewe  v.  Corp^  Q  C.  C.  4^98 ;  and  see  Dreioef  y. 
Ves.   368.     Halsey  t.   Grantf  *  CoTp,^  Ves.  368,  and  >IZ2ey  and, 

13  Ves.  78.  Deschamps,  13  Ves.  228. 

(jr)  That  was  Lord  Erskine's  {s)  KnatchbuU  v,    Grueher. 

opinion  in  Stapylton  and  Scatty  1  Madd.  Rep.  153,  confirmed 

13  Ves.  427,  contrarj  to  Sir  on  appeal,  3  Meriv.  p.  124, 

Thos.    Sewrel's  decision,  men-  (t)  See  Stevoart  v.  AtUston^ 

tioned  in  Seton  v.  Sldde,  7  Ves.  1  Meriv.  26.  Duke  ofNorfiik 

270 ;  and  see  what  is  there  said  v.  Worthy^  1  Campb.  337. 

by  Lord  l^ldon,  and  the  case  as  (n)  fVoodvBemal,  igVe8«22o 
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:«^ho  in  fact  had  only  three  years  of  an  old  Term,  and 
a  reversionary  term  from  another  Lessor,  and  old 
incumbrances  not  shown  to  be  discharged,  could  not, 
it  was  determined,  enforce  a  specific  performance  (ai). 

A  Purchaser  has  been  held  not  to  be  entitled  to 
an  abatement  for  a  deficiency  in  the  qtumtity  of  acres 
sold,  where  the  Particular  described  the  Estate  as 
containing  by  estimation,  so  many  acres,  ^^  be  the 
same  more  or  less  (y).** 

Where  a  Bill  is  filed  for  the  specific  performance 
of  a  Contract  for  the  purchase  of  Real  Estate,  the 
Defendant,  in  ordinary  cases,  may,  if  he  chooses,  have 
.  a  Reference  to  the  Master,  to  see  if  a  good  Title  can 
be  made  ; .  and  the  Court  never  acts  upon  the  fact, 
that  a  satis&ctory  Abstiftct  of  the  Title  was  delivered, 
unless  the  Party  has  clearly  bound  himself  to  accept 
the  Title  upon  the  Abstract  (;3),  as  by  taking  pos- 
session for  a  considerable  time,  and  making  no  ob- 
jection to  the  same  (a).  But  the  circumstance  of 
an  Abstract  being  shown  to  a. Purchaser,  previous 
to  the  filing  of  a  Bill  for  a  specific  performance,  in 
which  the  defect  of  Title  appears,  does  not  bind  the 
Purchaser  (&).  Though  the  Party  cannot  state  any 
objection  to  the  Title  as  it  appears  in  the  Abstract, 
yet  he  may  insist  on  a  reference;  and  the  reason 
seems  to  be,  that  by  the  ordinary  Decree  in  these 
cases  the  other  Party  is  compelled  to  produce  all  the 
^  deeds,  papers,   he.   in  his  custody  or  power }  from 

(x)  IVhiie  V.  Foljambfy  1 1  Ves.  5^)4.  Margravine  ofAns- 

Ve«.  337.  pack  V.    Nod.  1  Madd.  Rep. 

(y)  Winch  ▼.  Winchester,  i  3^0;  and  see  FOk^y.  Cocker, 

Ves.  &  Bea.  375.  12  Ves,  27. 

(z)JenkinsY.Haei,6\eB.646.  .     {*)    Stapylion  ▼.    ScqU,   16 

(o)  Heetwood  v,  Green^  15  Ves.  274. 

VOL.   I.  F  F 
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which,  reasonable  and  solid  objections  to  the  Title 
may  be  Aimished,  which  would  never  have  fallen 
under  the  view  of  the  Purchaser  unless  the  Court 
wrung  from  the  conscience  of  the  Vendor  that  sort 
of  information  which  a  Purchaser  could  by  no  other 
means  acquire  :  Inquiries  and  Examinations  ako 
may  be  directed,  by  which  the  Title  may  be  afted  in 
a  way  in  which  it  never  could  upon  a  mere  Abstract, 
authenticated  as  the  Vendor  thought  proper  (c). 

A  Defendant,  however,  against  whom  a  specific 
performance  is  prayed,  may  by  his  Answer  wave  his 
right  to  have  a  Reference,  and  call  upon  the  Court 
to  decide  upcm  his  objections  to  the  Title ;  but  in 
tsuch  case  the  Answer  must  be  unequivocal,  and  the 
Defendant  must  not  be  drawn  into  it  by  surprise  or 
fraud,  and  want  of  full  information^  and  its  pro- 
priety not  rendered  disputaUe  by  any  subsequent 
discovery  (d).  And  this  course  seems  highly  reason- 
able ;  for  if  it  clearly  appears  to  the  Court,  upon  the 
Pleadings  and*  the  Evidence,  that  there  are  irre- 
movable objections  to  the  Title,  it  would  be  an 
unnecessary  expense  to  direct  a  Reference  to  the 
Master  (e). 

**  I  have  heard  it  said,''  says  Sir  Thomas  Clarkef 
'*  a  Title  purchased  under  a  Court  of  Equity  must  be, 
like  Caesar's  Wife,  even  without  any  suspicion  (y*);** 
and,  certainly,  the  Court  will  always  pause  where 
doubts  raised  upon  a  Title  are  reasonable  and  fair, 
and  will  not  compel  a  Purchaser  to  take  property, 

(c)6  Ves.  653.  :     (f)  See  Ovmrod  r.  Hard- 

(d)  Jenkins  v.  Hiks^  6  Ves.  maUf  5  Vei>  731. 

fi53»  6s5'  B(d/Qur  v.  Wetland,         (/)  Sedgewick  ▼•  Hmffr^ve, 

16  Ves.  151.  .i  veak  57.. 


i 
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not  marketable  (g).  Many  Cases  established  it  as  a 
Rule,  (impugned,  indeed,  in  a  very  recent  Case)  (A), 
that  though  in  the  Judgment  of  the  Court  the  better 
opinion  is  that  a  Title  can  be  made,  yet  if  there 
is  a  considerable,  a  rational,  doubt,  the  Court  has  not 
attached  so  much  credit  to  its  own  opinion  as  to* 
compel  a  Purchaser  to  take  the  Title,  but  leaves  the 
Parties  to  Law ;  and  this,  whether  the  doubt  arises 
as  to  the  quaniity  oi  the  Estate  of  which  the  Seller 
IS  possessed,  or  upon  a  legal  (i)  objection*  Nor  will 
a  Case  for  the  opinion  of  a  Court  of  Law  be  directed 
without  the  Purchaser^?  consent  (A:)  ;  and  if  after  a 
Certificate  of  the  Court  of  King's  Bench  the  Chan- 
cellor retains  a  doubt,  a  Purchaser  will  not  be  com- 
pelled to  take  the  .Title  (/),  but  may  require  another 
Case,  directed  to  another.  Court  {m).  If  at  Law  the 
Title  appears  dovbtfidj  the  Court  will  not  relieve  (ri). 
Where  the  objection  has  been  respecting  the  le- 
gitimacy of  a  Party,  the  Court  has  said  there  are 
many  cases  in  which  a  Jury  will  collect  (he  fact  of 
legitimacy  from  circumstances,  in  which  it  might 
be  attended  with  so  much  reasonable  doubt,  that  the 
Court  would  not  compel  a  Purchaser  to  take  it 
merely  because  there  was  a  verdict  (o). 


(g^)See  MarUm  and  SmtiA, 
3  P.  Wins.  p.  201 ;  and  Lord 
Brayhroke  v.  Inskipf  8  Ve«. 
438. 

(A)  See  Bucoe  v.  Perkins, 
1  Ves.  k  Bea.  49^,  3. 

(f)  Stapylton  v.  Seoitf  16 
Ves.  274;  and  see  Rose  v. 
Calland,  5  Vcs.  188,  189,  and 
Cooper  V.  Denne,  1  Ves.  Jun. 
565,  and  Wheate  and  Hall^  17 
Ves.  80. 


(fi)  Roake  V.  Kiddy  5  Ves. 
647. 

(/)  Sheffield  v.  Lord  MvU 
grave,  a  Ves.  Jun.  529. 

(jw)  Trent  v^  Hanning^  10 
Ves.  500. 

(»)  See  HarOey^y.  PeahaU 
Peake,  N.  P.  130>  ^^^  ^^ 
Wilde  V.  Forty  4  Taunt.  334. 

(0)  See  Lerd  Braybroke  r. 
JnsHp,  8  Ves.  428. 

F  F  2  . 
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But  though  the  Court  will  not  force  a  dou\itftil 
Title  upon  «  Purchaser,  yet  in  these  cases,  it  seems, 
the  Court  will  govern  itself  by  a  moral  certainty  i 
.  for  it  is  iiBpossible»  in  the  nature  of  things,  there 
should  be  a  mathematical  certainty  of  a  good  Title. 
There  are,  frequently,  suggestions  of  old  Entails,  and 
often  doubts,  what  Issue  persons  have  left,  whedio' 
more  or  .fewer;  and  yet  these  were  never  allowed 
to  be  objections  of  that  force,  as  to  overturn  a  Title 
to  an  Estate  {p).  Presumptive  Evidence,  on  which 
a  Jury  would  presume  a  person  dead,  is  sufficient  in 
such  cases,  as  it  is  in  cases  of  Pedigree  (g). 

It  is^  no  objection  to  a  Title,  deriv^  under  a  gnnt 
from  the  Crown,  that  there  is  a  reservation  of  Royal 
Mines,  if  there  has  never  been  an  exercise  of  the 
right,  or  a  probability  that  there  ever  will ;  for  tbere 
is  no  instance  where  the  Crown  has  only  a  bare  re- 
servation of  Royal  Mines  without  any  right  of  Entry, 
that  it  has  granted  a  license  to  any  person  to  come 
upon  Miother  Man's  Estate  and  dig  up  his  Soil  and 
search  for  such  Mines  ;  though  when  they  are  once 
opened  they  can  restrain  the  Owner  of  the  Soil  from 
working  them,  and  -can  either  work  them  themselves, 
or  grant  a  license  for  others  to  work  them  (r). 

Where  the  Title  is  clear,  but  there  are  Terms  or 
ICncumbrances  to  be  got  in,  the  established  cxmrse  is 
that  the  Master  reports  in  favour  of  the  Title ;  and 
a  R^erence  is  made  to  him,  to  approve  a  Convey- 
ance;  and  then  the  Question  arises  whether  all  the 
parties  to  a  proper  Conveyance  are  brought  before 

(p)  Zydialw.  Wesion^  3  Atk.         (r)  Lyddal  v.  JTeshm,  3  Atk. 
00.  20. 

(c^)  MacheU  v.  Taylor^  25th 
Jan.  1818.  MS. 
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the  Court,  and  if  it  appears  all  necessary  Parties  are 
not  before  the  Court,  such  Persons  must  be  made 
Parties  (^),  otherwise  the  Bill  would  be  dismissed 
with  Costs  (t).  An  Exception  cannot .  be  taken  to 
the  Master's  Report  of  a  good  Titles  on  the  ground,^^ 
that  the  Trustee  of  an  outstanding  term  is  a 
Lunatic  (u),  or  that  the  Estate  was  not  tithe- 
free  (x)j  for  these  are  questions  of  Conveyance^  not 
of  Title. 

It  is  no  objection  to  a  Title  that  an  Extent  has 
issued  from  the  Crown  against  the  Owner,  which 
remained  in  the  hands  of  the  Sheriff  unexecuted,  it 
appearing  that  the  Lords  of  the  Treasury  had,  in  fact, 
compromised  the  Debt,  though  no  writ  of  amoveas 
mantis  had  actually  issued  (^)» 

It  was  formerly  doubtful  whether  upon  a  Contract 
to  sell  a  Lease  the  Vendor  was  bound  to  show 
that  the  Lessor  had  a  good  Title  (z) ;  the  prevailing 
opinion  seems  to  have  been  that  he  was.  In  general, 
where  the  convenience  of  the  case  requires  it,  it 
is  provided  in  the  Particulars  of  Sale,  or  in  private 
Agreements,  that  the  Purchaser  shall  not  insist  on 
seeing  the  Lessor's  Title.  It  has  been  recently 
decided,  that  the  Vendor  of  a  Lease  cannot  main- 
tain a  Bill  for  a  specific  performance,  unless  he 
produces  the  Title  of  his  Lessor  (a) ;  except,  per- 

(s)  See  Ara^.  in  Omerod  v.  (1/)  Pooler.  ShergoU  1  Cox, 

Hardmanj  5  Ves.  725.  160- 

iO  Sec  Lot/de  v.  GriJUh,  3  («)    ^^^  ▼•   Foliambe,   1 1 

:.  367.  Ves,  337  ;  ^^  ^ee  RadcUfft  v, 

(«)  Berkeley  ▼.   Dauh,   16  WarringUniy  13  Ve§,  3«o7and 

Vei.  380.  Gompertz  v.  — —  ifl  Ves.  17. 

(«)  WaUmger  y.  HUberi,  1  (a)    FOdee   v.    Hooker,,    a 

Meriv.  104.  Meriv.  434. 
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haps^  where .  there  has  been  such  a  length  of 
Posseanon  under  the  original  Lease  as  would  ndse  a 
presumption  of  Title  (c).  In  the  case  of  a  Bishop* s 
Leascy  the  Vendor  has  been  held,  on  a  Bill  for  a 
iqpecific  performance,  not  obligated  to  produce  the 
Lessor's  Title  {d). 

If  Assignees  exhibit  to  Sale,  a  Freehold  Estate  of 
Inheritance,  not  marking  by  the  Contract  that  they 
meant  to  sell  any  thing  more  than  it  shaU  turn  out 
the  Bankrupt  had,  they  are  bound,  as  other  persons 
are,  to  make  a  Title  to  the  Inheritance,  free  from 
Encumbrances  (^) ;  but  an  Executor,  selling,  h  not 
bound  to  covenant  for  the  Title  (/)•  A  Bankrupt 
cannot  be  compelled  to  join  in  a  Conyeyance  by  his 
Assignees  (g"). 

When  Conveyances  are  directed  by  a  Decree,  they 
must  be  settled  by  the  Vk.e  kind  of  Rule,  as  men  c^ 
judgment  among  Conveyancers  would  direct  (A). 

It  is  not  necessary,  in  order  to  obtain  a  Decree 
for  a  specific  performance,  that  the  Vendor  should 
have  a  good  Title  at  the  time  of  the  Sale^  foT  it 
seems,  that  if  he  can,  even  by  an  Act  of  Parliament, 
obtam  a  Title  bqfbre  the  Report^  that  is  sufficient  (i); 

(c)    FSdet    V.    Hooker^   it         (/)  Staines  v.  M&ni$,  i« 

Meriy.  424.  Vee.  17.  ^ 

(rf)  Fane  v.  Spencer^  men-         .  »  »«r      1         w     ^   ^ 
iioncd  in  note  to  EOdesy.  Hook-        (g)  »"««*  v.  Land,  Cocp. 

er,  2  Meriv.  430,  and  reported  ^34- 

^  ^A^^!F'  P- 1"^?:     A  (A)  Lojfd  V.  GrsffSA,  3  Atk. 

it)    Wtnie  V.  FoUambe,   11      ^«/       ^_         ^    »o 

Ves.  345 ;  and  see  Macdonaid 

wad  H€ms6n,  laVeB^afyj  over-  (f)  Lang/brd  v.  PiU,  s  P. 

ruling   the  doctrine  in  Pbtt*  Wms.  630.    Morttock  y.  BuU 

V.  Simjaonf  5  Yes.  145.  S.  P.  ler,  10  Ves.  31^.  S.  C.  MS. ; 

£z  parte  Trendcr,  MS«     See  and  see  Jenkins  ▼.  HileSf  6  Vca. 

also  Spurrier  v.   Hancocif  4  $54.  Wjftm  aadMcrgimf  7  Ves. 

Ves.  667.  205,  ao6. 
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and  the  Decree  of  the  Court  in  these  caseB  always  is 
to  inquire  whether  the  Seller  can  make  a  good  Title, 
and  whether  he  could  make  a  Title  at  the  time  of 
executing  the  Agreement  (k).  A  Purchaser,  there- 
fore, cannot  insist  on  being  dischai^ed  from  his 
Purchase  upon  the  Master's  Report  of  a  defective 
Title,  if  the  same  is  capable  of  being  made  good 
within  a  Teasonable  time ;  as,  where  the  Master's  Re- 
port is,  that  the  Vendor,  getting  in  a  Term,  or  ob- 
taining Administration,  &c.  will  have  a  Title  ;  but  the 
Court  will  put  the  Vendor  under  terms  to  procure 
that  speedily  (0 ;  sod  nvill  not  sufibr  a  Plaintiff,  at  the 
distance  of  years,  to  come  to  the  Court  and  say  he 
is  ready  to  make  a  good  Title,  and  call  for  a  specific 
performance.  Cases,  however,  of  this  description^ 
must  be  governed  by  circumstances  (ni). 

If  the  Vendor  of  an  Estate  sold  by  Auction  does 
not  show  a  clear  Title  by  the  day  specified,  the  Pur- 
chaser may  at  Law  recover  back  his  deposit,  and  re- 
scind the  Contract,  without  waiting  to  see  whether  the 
Vendor  may  ultimately  be  able  to  establish  a  good 
Title  or  not  (n) ;  but  still  if  the  Vendors  can  put 
themselves  in  a  situation  to  complete  the  Title,  a 
Court  of  Equity  will  compel  the  Purchaser  to  pay 
his  purchase-money  (o).  In  these  cases  the  Vendor 
usually  files  a  Bill  for  a  specific  performance,  and 
Jbr  an  Irjjunction  to  restrain  an  Action  for  the 
Deposit. 

ih)  Lang/ord  v.  Pitt,  fl  P.     fi05,  6.  JenUns  v.  HOes,  6  Vei. 
Wins.  630-  646. 

(QCa|fe«dC«^,,4Ve..     jn)  WUde  ..  Fort,  ,  T:«^ 

^^5-  (0)  See  Semardmd  WiBoch 

(w)  Wynn  V.  Morgan,  7  V«i.     5  East,  208. 

F  F4 
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On  a  Referience  to  the  Master  to  see  whether 
a  good  Title  can  be  mad^  the  Master  proeeeds  <m 
the  Abstract  only,  unless  the  Purchaser  requires  the 
production  of  the  Deeds  themselves  ;  and  if  he  omits 
to  make  such  requisition  he  cannot  except  to  the 
Report  on  the  ground  of  the  Deeds  not  having  been 
produced  before  the  Master  (p). 

If  I  have  a  right  to  call  upon  A.  to  join  in  a 
Conveyance,  that  is  matter  of  Conveyance  ;  if  I  have 
no  right  to  call  upon  him,  and  he  is  a  necessary  party, 
it  is  matter  of  Title  (q). 

When  on  a  Reference  to  the  Master  he  reports 
that  a  good  Title  to  a  Purchase  cannot  be  made,  tfae 
Vendee  may  file  a  Bill  against  the  Vendor  to  have 
the  Contract  delivered  up;  but  it  seems  that  com- 
pensation will  not  be  granted  for  the  loss  sustained  by 
the  failure  of  the  Contract,  though  the  Bill  pray,  in 
the  alternative,  a  specific  performance,  or  an  Issue, 
or  an  Inquiry  before  the  Master  with  a  view  to 
damages  (r),  that  being  more  properly  the  subject  of 
an  Action  ($)•  In  Denton  v.  Stewart  (J)  it  is  ob- 
aervable  the  defendant  had  it  in  his  power  to  perform 
the  Agreement,  and  put  it  out  of  his  pow^ra*  pending 
the  Suit.  '*  That  Case,  if  not  supportable^  on  that 
distinction,  is  not,"  says  Lord  Eldon^  '^  according 
to  the  principles  of  the  Court  («)/* 

(p)  Poole  V,  Shergold,  i  Cox,         (s)  GtoiUim  v.  Sione,  14  Vet. 
160.  128. 

to)  Odder  V.   RuMn,  M.S.         (0  ^7  Vc«.ii76,innate,iiien. 

beSre  V.  C  LeaJ;  H  July     ^T"^  ^'  \  ^^?*-  ^'J^ 
.0.0  ^       ^      and  3  Tol.  438,  and  reported  u 

1  Cox,  358. 

(r)  Todd  and  Gee^  17  Ves.         («)  17  Vcs.   376;  and  aee 

S7d>  which  seeroB  to  overrule     ElUs  v.  Nann^y  East.  6  Ge<». 

Greenaxaay  v.  Adamsy  12  Ves.     a.   1733.    Blore  ▼.   StUUm^  3 

395*  Merir.  348. 
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' '  If  a  Vendor,  upon  the  Title  being  objected  to,  ofiers 
to  let  off  the  Purchaser,  but  he  still  adheres  to  the 
Purchase,  the  Purchaser  must  pay  the  Costs  if  the 
Title  is  determined  to  be  good  (a:).  If  the  Pur- 
diaser  takes  an  unfounded  objection  he  pays  the  Costs, 
but  if  the  objection  taken  be  fair  and  substantial,'  h^ 
does  not  pay  Costs,  though  the  objection  does  not 
prevail  (y). 

It  may  be  proper  to  observe,  in  conclusion  of  this 
fruitful  subject  of  Equity,  that  if  the  Purchaser  does 
not  pay  the  purchase-money  at  the  time  fixed  he  will 
be  chargeable  with  Interest ;  and  as  he  must  bear 
any  loss,  so  likewise  will  he  be  entitled  to  any  profits 
that  arise  from  the  Estate  (^z).  So,  in  general,  if  a 
Purchaser  is  let  into  Possession  and  perception  of  the 
Rents  and  Profits  of  the  purchased  Estates,  he  must 
pay  Interest  for  his  Purchase-money  [a)  ;  but  it  is 
not  universally  so  (b) ;  there  may  be  a  ease  where  he 
shall  not  pay  Interest,  notwithstanding  he  has  the 
Rents  and  Promts  ;  as,  where  there  are  objections  to 
the  Title,  and  the  Purchase-money  lies  unproductive, 
and  the  Vendor  has  notice  of  that  circumstance,  and 
afterwards  the  Title  is  made  good,  the  Vendee  will 
be  entitled  to  the  Estate  and  the  Rents  and  Profits, 
and  the  Vendor  to  the  Purchase-money  only,  with- 
out Interest  (c).  And  though,  generally,  a  Pur- 
chaser cannot  be  called  upon  for  his  Money  until 

*  (x)  tiollouiiMy.  Fellf  31  Jan.  13  Ves.  35.  Blount  t.  Blount^ 
1818,  before  V.  C.  Leach.  3  Atk.  637. 

rI^^'S*^  ^'^^'  ^  ^^^  (*)  See  Bl<nini  v.  BhuM.  3 
Kep.  356.  .\  ^g 

(x)  Dary  v.  Bather,  s  Atk.     ^^'  ^^7- 

490.  (e)    Ste    on    this    subject 

(a)  See  Fludytr  v.  Cocker,     FweU^.  Martyr,  8  Vet.  146^ 
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he  has  a  Title,  yet  where  he.  is  let  into  Possenbn, 
upon  a  mutual  apprehension  that  the  Title  could  b^ 
immediately  made  good,  he  cannot,  unless  by  express 
Contract,  retain  the  Possession,  without,  at  least, 
paying  Interest  for  the  Purchase-money  (jfy 

Where  the  Vendee  has  created  unnecessary  dif- 
ficulties in  respect  of  the  Conveyance  to  him,  h^ 
will  be  ordered  to  pay  Interest  from  the  time  he  ought 
to  have  executed  the  Conveyance  {e). 

When  Interest  is  payable,  it  is  usually  at  four  per 
Cent.  (/),  but  upon  one  occasion  five  per  Cent,  wai 
given  (g). 

Money  paid  in  as  earnest  at  the  Sale  of  an  Estate, 
in  whatever  manner  laid  out,  is  a  payment  for  sa 
much  of  the  Purchase-money  (A).  If  laid  out  mth- 
out  opposition  from  the  Seller,  i^  must  be  presumed 
to  be  with  his  assent.  If  laid  out  unda:  the  authority 
of  the  Court,  it  will  be  binding  on  both  (%). 

If  a  Vendee,  who  has  not  completed  his  Purchase 
for  want  of  a  Title,  deposits  his  Purchase-moneyy  in 
the  Purchase  of  Stock,  and  gives  notice  of  such 
deposit  to  the  Vendor,  this  will  have  the  efi^  of 
stopping  Interest;  but  the  Vendee  runs  all  the 
hazard  of  the  rise  and  fall  of  the  Funds }  nor,  in  case 
bf  a  rise,  can  the  Vendor  claim  the  benefit  (Ar). 

id)  Gibson  v.  Clarief  l  Ves.  (g)    Wddron  v.   Forrnier^ 

^  Bea.  50s.  Esccfa.  30  June  1807,  paitioo- 

[e)  Blount  y.  Blount,  3  Atk.  larly  mentioned  Sugd.  Vend. 

637.  and  Purdi.  429^  5tfa  Edit. 

(/*)  C%jU  V.  Lord  AUng'  (h)  Dwky  against  Paim»  % 

dony  I  Ves.  jun.  94.    Gdaraft  Bro.  C.  &  33. 

V.  BoAuck,  1  Vei.  jun.  221 ;  (i)  Po(de  against  AmU,   3 

and  see  Sugd.  Vend,  and  Purch.  Bro.  C .  C.  49. 

4b4,  4th    edition,  and  cases  {k)  Boberts   v.  iEoswy,   13 

eked  in  note ;  and  see  Ad€tnd  Ves.  561.  Adand  r.  GiSsfigrd^ 

v.^G«%/ar«^aMadd.Bq^3i«  2  lladd.  R^.  31. 
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Where  a  Trust  is  raised  by  Deed  or  Will  for  the 
payment  of  Debts  and  Legacies  generally  (/))  md 
the  Rule  is  the  same  where  there  is  a  general  charge^ 
and  afterwards  a  specific  disposition  (m\  a  Purchaser 
or  Mortgagee  of  Real  Estate  is  not  obliged  to  see  to 
the  ap^cation  of  his  Money,  as  he  is  wliere  there 
is  a  Schedule^  or  particularizing,  of  the  Debts  (n) ; 
unless  there  be  any  coUusimi  between  the  Purchiaser 
and  the  Trustee  or  Executor  (o).  If  more  Land  is 
aold  than  is  sufficient  to  pay  the  DebtSi  that  will  not 
prejudice  a  Purchaser  (jp)«  But  though  a  general 
qharge  does  not  oblige  a  Purchaser  before  a  Suit  to 
see  to  the  application  of  the  Money,  yet  after  a  Suit 
commenced  for  an  Account  by  the  Heir  against  the 
Executor  (^),  the  Purchaser  has  been  held  bound 
to  see  to  the  application  (r).  And  where  Lands  are 
vested  in  Trustees  by  Act  of  Parliament,  to  be  mort- 
gaged for  a  particular  purpose,  it  is  incumbent  on  the 
Mortgagee  to  see  the  Money  applied  accordingly  (js). 

A  Purchaser  of  an  Estate  under  a  Decree  is 
not  answerable  for  the  mode  in  which  the  Estate 
has  been  sold  by  the  Court,  nor  for  the  disposition 
which  it  makes  of  the  Money  (/)  j  for  a  Purchaser 

if)  See  Co*  Lit.  990,  b.  note  Yertu  301.  LuUuo^ch  v.  fVinh 

1.  8.  lis.   Jebb  V.  Abbots  I  Bro.  Jbrd^  2  firo.  C.  CX  248. 

x86,  fUrfi.  ^dSdit.  (g)    CtJpepper  v.  Aston,    4 

(m)  6  Yes.  654,  in  n.  Chin.  Cas.  115.  393. 

(n)  nidi  V.  Beane,   iVen.  (r)    UTalker    v.    SmaUw)od. 

915.  Dunch  V.  Kent,  1  Vern,  Ambl.  677, 

Mynd,  \  Anstr.  109.  Culpepper  ^^™-  ^• 

V.  Aston,  2  Chan.  Cas.  223.  (0  Cwrtis  v.  Price,  12  Vei. 

(0) -Rogers  against  SW/ficorw,  103.  Uoydv.  Johnes,  Q  Ves. 

Ambl.  ilo.  IMid  V.  BatMn.  65.  LiOwdt  against  Winjord^ 

1  Ves,  173.  2  Bro.  C.  C.  248 ;  but  see 

{p)  Spalding  v.  ShJmer,  1  Uloyd  v.  BeAfcpyw,  l  Ves.  173, 
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has  a  right  to  presume  that  the  Court  has  taken 
the  steps  necessary  to  investigate  the  rights  of  the 
Parties,  and  that  it  has  on  that  investigation  pro- 
perly  decreed  a  Sale :  but  he  is  to  see  that  it  is 
a  Decree  binding  the  Parties  claiming  the  Estate  ; 
that  is,  to  see  that  all  proper  Parties  to  be  bound  are 
before  the  Court ;  and  he  has  further  to  see,  that 
taking  the  Conveyance  he  takes  a  Title  that  cannot 
be  impeached  aliunde.  He  has  no  right  to  call  upon 
the  Court  to  protect  him  from  a  Title  not  in  Issue 
in  the  Cause,  and  no  way  affected  by  the  Decree ; 
but  if  he  gets  a  proper  Conveyance  of  the  Estate, 
so  that  no  Person  whom  the  Decree  affects  can  in- 
validate  his  Tide,  then,  although  the  Decree  may  be 
erroneous,  and  afterwards  reversed,  the  Title  of  the 
Purchaser  will  not,  it  seems,  be  invalidated  (u). 


CHAP.     VL 


TRUSTS. 


We  now  proceed  to  the  consideration  of  Trusb, 
a  species  of  Jurisprudence  peculiar  to  this  country  (x), 
and  of  all  others  the  most  fruitful  in  Cases,  and  com- 
prehending a  great  variety  of  Learning ;  but  the 
Rules  on  this  subject  were  in  the  time  of  Lard 
Hardancke^  as  he  has  observed,  **  pretty  well  ascer- 
tained (^),"  and  have  since  been  still  more  reduced 

.  (a)  Bennett  v.  HannU,  2  Sch.  (v)  Letter  to  Lord  Kainu^ 
&  Lefr.  577,  8.  Life  of  Kainif,  i  Vol.  843. 

(«)  iT.  R.759,ioN.  ^ 
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to  certainty  by  the  decisions  of  the  great  Men  who 
have  succeeded  him. 

Conveyances  to  Uses  did  not  commence  in  the 
Reign  of  Henry  4 ;  but  Lord  Bacon  says  there  were 
not  before  this  time  above  six  cases  relating  to  Uses^ 
and  that  it  was  not  till  this  Reign  that  a  regular 
system  was  adopted  in  regard  to  Uses(2).  Chief 
Justice  Popham  says,  that  before  the  time  of 
Richard  2,  no  Act  of  Parliament,  or  other  Record, 
nor  any  Book,  nor  Writing,  make  any  mention  of  Uses 
of  Land  (a).  The.  vast  increase  oi  Feoffments  to.  Uses 
was  occasioned  by  the  disputes  between  the  Houses  of 
York  and  Lancaster.  Persons  conveyed  their  Lands 
in  Trust,  to  be  returned  or  re-conveyed  at  the  end 
of  the  War ;  and  many  of  these  Trustees  refusing  to 
re-convey,  the  party  wronged  had  his  relief  by  sub^ 
pcsna  in  Chancery  (b\  So  great,  on  this  account, 
was  the  influx  of  business  at  that  period,  that  the 
equitable  authority  of  the  Chancellor  has  been  by 
many(c),  and  with  great  reason,  dated  from  this 
period.  "  About  this  time,  "  says  Sir  Robert 
AUct/ns^  '*  the  Chancellor  first  began  to  arrogate  to 
himself  this  Power  (rf)."  Lambardj  however,  (a  great 
Antiquarian, .  and  a  Master  in  Chancery,)  in  his 
learned  treatise,  intitled  Archeion^  observes,  he  does 
not  remember,  that  in  the  Reports  of  the  Common 
Lim  there  is  any  frequent  mention  of  the  exercise  of 


(a)  Bacon  on  Uses,  p.  17.  Gloss,  p.  107.  Doe/or  and  S/o- 

(fl)  See  ChuOeigK^  Case,  1  denU  p.  98.   Sir  John  Davy  b 

Rep.  p.  1 39*».  Rep.  in  Pref.  Hunt's  Argument 

(6)  Vid.  Spetm.  verbo  Can-  for  Bishops  right,  p.  144-  Hwt. 

ceOarius;  History  of  the  Chan,  of  Chancery,  45. 

53,  n.  a.  (rf)  Atkyns's    Inquiry,    &c. 

.    \c)  Lamb.  ArcL^.67.  Spelm.  p.  1 3i  wm^  »««  ?•  ^^' 
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the  Chancellor's  equitable  Authority  before  the  Reign 
of  Henry  4(^).  Sir  Edward  Coke(J^  says,  but 
^Toneously,  no  mention  is  made  in  the  Reports  of 
the  Court  of  Chancery  as  a  Court  of  Equity  before 
the  reign  of  Henry  5.  The  truth  seentls  to  be,  that 
the  Chancellor  b^an,  es  officio,  to  exercise  an 
equitable  Jurisdiction  about  the  latter  end  of  the 
Reign  of  Richard  2,  or  the  banning  of  that  of 
Henry  4. 

Trusts,  may  be  created  of  Real,  or  Personal  Estate; 
and  are,  either,  1,  Express,  or  2,  Implied:  under 
which  head  of  implied  Trusts  may  be  included  re* 
suiting  Trusts,  and  all  such  Trusts  as  are  not  express. 
Eapress  Trusts  are  created  by  Deed,  or  by  Will ; 
ImpSed  Trusts  arise  in  general  by  construction  of 
Law  upon  the  acts  or  situation  of  Parties. 

Every  Cestui  que  Trust,  whether  a  volunteer^  at 
not,  with  or.  without  consideration,  is  entitled  to 
the  aid  of  a  Court  of  Equity,  to  avail  himself  of  the 
benefit  of  the  Trust  (g) ;  and,  as  brtween  the  Cestui 
que  JHcst  and  his  Trustee,  (unless  the  Trustee  is 
such  by  implication  only)  the  Statute  of  Dmitations 
does  not  apply  (A). 

Uses  led  the  way  to  Trusts.  Indeed,  Uses  and 
Trusts  were  similar  in  their  original,  and  both  re» 
semble  the  Fidei  Commissa  of  the  Civil  Law(f), 


(e)  Preface  to  Judicial  Au-  (f)  3  P.  Wins.  323. 

thority,  &C.  jp.  1 14«  Sir  Robert  (A)  TotviuAtfii^/agaiiist  Tomu- 

Atkyiis  in  his  Inquiry^  p.  8,  hendy   \  Bro.  C.  C.  551 ;  and 

adverts  to  this  passage  in  Lam-  see  JBeek/ord  v.  WadCf  1 7  Ves. 

hard^  but  omits  the  word^/9v-  87. 

quenti  ao  omisaon  advantageous  (f)  Blackst.  CommenU  a  Vol. 

to  the  argument  of  Sir  Robert,  t).  337.  Gilbert  on  Uses,  p.  3, 

but  disingenuous.  last  Edition.   Bacon  on  Useiy 

(/*)3  Jum.553.  J9.  Use  of  the  Law,  153.  Air- 
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introduced  by  Augustus  (Jc).  The  definition  of  ad 
Use  before  the  Statute  of  Uses  {l)  may  still  be  ap- 
plied, not  only  to  such  Uses  as  are  not  affected  by 
that  Statute,  but  to  Trusts  (wi),  which  had  their  origin 
subsequent  to  the  Statute,  and  in  consequence  of  it« 
It  was  defined  to  be  a  confidence  reposed  in  another, 
who  was  made  Tenant  of  the  Land,  or  Terre-Tenant ; 
that  he  should  dispose  of  the  Land  according  to  the 
intention  of  Cestui  que  Use,  or  him  to  whose  use  it 
was  granted,  and  suffer  him  to  take  the  Profits  (n) ; 
Where,  therefore,  a  Feofiment  was  made  to  A.  and 
his  Heirs,  to  the  Use  of  (or  in  Trust  for)  B.  and  his 
Heirs,  A.  the  Terre-Tenant  had  the  legal  Property 
and  Possession  <^  the  Land,  but  B.  the  Cestui  que 
Use^  was,  in  a  Court  of  Equity,  held  to  be  entitled 
to  the  profits  and  the  disposal  of  the  Estate  (o). 

Uses  proved  seriously  inconvenient  in  many  respects; 
more  especially  by  avoiding  wardships  and  forfeitures 
to  the  Crown  (p).  AU  the  ill  consequences  of  them 
are  enumerated  in  the  preamble  to  the  Statute  qf 
Uses{q\  by  which  Statute,  the  Use  is  executed^ 
i.  e.  the  Possession  is  conveyed  to  the  Use,  and  the 
Cestui  que  Use  is  made  complete  Owner  of  the  Lands 
and  Tenements  at  Law  and  inanity.  The  equitable 
Estate  in  the  Cestui  que  Use  before  the  Statute  was 
turned  into  a  l^al  Estate,  and  having  all  the  con- 


gess  V.  Wheate^  i  Eden's  Rep.  Uses,  p.  i.  Chudleigh's  Case, 

349.  1  Rep.  mi. 

(Jc)  Inst.  Lib.  a  Tit.  33.  «- 1.  (0)  3  Black.  Com.  327. 

"^It^V^n.  8.  c.  10.  (p)Llo^y.  ^pUkt,  2  AtL 

(m)  Sparrotx)  r.  Hardcastk,  l^o.  S.  C.    3  P.  Wros.  M^ 

3  Atk.  708.  ®«^-  384. 

(n)  Plowd.    853-  Gi^-  «»  (y)  ^7  J^^n.  8.  c.  10. 
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sequences  attached .  to. .  a  le^^  £state»  ihe  Evils 
incident  to  Uses  were  remedied.  .  -  ^ 

The  Common  Law  Judges,  before  whose  Tri|i>uDal 
Uses  so  cpnyerted  into .  If^gaK  Estates  were  deter* 
mined  upon/  decidedy  that  a  Use  could  not  be  raised 
upon  a  Use  (r) ;  an4  that  on  n .  Feoffinent  to  A.  and 
his  Heirs,  to  the  Use.of  B.  and  his  Heirs,  inTmst 
for  C.  and  his  Heirs,  the  Statute  executed  only  the 
first  Use,  and  that  the  second  was ,  a  mere  nullity. 
They  were  not,  perhaps,  blamable  in  this.  They 
adhered,  as  by  their  oaths  and  by  the  constitution 
they  were  bound  to  do,  to  the  strict  letter  of  tl^e 
Statute.  And  though  by  their  rigorous  inteiprCi^ 
tation  of  the  Statute .  they  occasic^ied  the  openings 
again  of  the  doors  of  Courts  of  Equity,  which  tbip 
Statute  had  almost  shut,  their  inflexibility  is  not 
therefore  jto  be  lamented,  as  that  great  constitutional 
lawyer.  Sir  Robert  Atkyns,  somewhat  peevishly  in- 
sists (s\  but  must  be  matter  of  exultation  to  every 
one  who  has  soundly  reflected  on  the  legal  Polity  of 
this  Country. 

The  ^'Judges  also  held,  that  as  the  Statute  men- 
tioh^d  only  such  persons  as  were  seised  to  the  Use 
of  others,  it  did  not  extend  to  Copyholds  (0»  or  to 
Terms  of  Years^  or  other  chattel  Interests^  whereof 
the  Termor  is  not  seised,  but  only  possessed ;  and 
therefore,  if  a  term  of  one  thousand  years  wa3  limited 
tQ  A.  to  the  Use  pf.(or  iii  Trusfe^^fer  B.  the  ^Statute 
not  execute  this  Use,  but  left'  it  as  at  CcKnmoa 


V 


O*)  ^  fleb.  8.  Tyreirs  Case,     Jurisdiction  of  the  Court  dT 
Dy.  155.  A*  Chancery  in  Causes  of  £<|y^ 

(.)  See luriaqniry  into  Ae    4^^%  vT"^57.  '^-  ^" 
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Law  (u).  They  ftirther  held,  that  where  Lands  are 
limited  to  Trustees  to  receive  and  pay  over  the  Rents 
and  Profits,  the  use  is  not  executed,  but  the  Lands 
remain  in  them  to  answer  those  purposes  (jc).  Where, 
therefore,  there  is  a  Conveyance  to  Trustees  in  Trust 
to  convey  (^),  or  to  sell  (2r),  or  to .  pay  the  Profits  to 
a  Feme  Covert  (^d)  ;  and  as  it  seems  in  all  cases 
where  any  control  and  discretion  is  given  to  the 
Trustees  in  the  application  of  the  Profits  of  the 
Estate  (6),  as  to  pay  Annuities  (c),  or  to  make 
repairs,  or  to  provide  for  the  maintenance  of  the 
Cestui  que  Trust,  the  legal  Estate  remains  in  the 
Trustees,  unexecuted  by  the  Statute  (d  )• 

It  was  observed  by  Lord  Hardwicke,  that  th^ 
Statute  of  Uses  **  has  had  no  other  effect  than  to 
add  at  most  three  words  to  a  Convejfonce  (e)  ;"  but 
that  position  seems  questionable.  The  Statute  re- 
medied the  inconveniences  it  professed  to  remedy  ; 
and  though  a  new  species  of  Uses,  under  the  name  of 
Trusts,   afterwards  sprang  up,   yet  the    Courts  of 

(«)Bac  Ute§,4!i.  Poph.76.  (O  Doe  on  dem.   White  y« 

Dyer,  369.  2  Black.  Com.  336.  Simpson,  5  East,  163  ;  and  iee 

(x)  36  ken.  8.  Bro.  Feoff,  al.  ^<w  ▼•  ^gers,  Ambl.  93, 

Uie»,  58-  3  Black.  Com.  336-  1^)  See  a  vol  .Black.  Com- 

Har.    Co.    Litt    ago.^    n.   1.  3^.  «•  12.  by  Mr.  Chmtian. 

a.  «.  Trcatiae  of  Equity,  Book  Stivers^  v.  WtUon,  2  T.  R. 

3  Ch.  I.  8. 4.  444*  Shapland ana  SmM,  1  Bro« 

(5^)Bac  Utei,8.Aok^«fand     '^;^t  ij^^jl^^  ^    «>«*««    1 

(m)  Bagshino  y.   Sp^eer,  s  ^^g^  ^yg  ^^^  ^^  ^i^  pg^ggge 

Atk.578    ff  right  Y.  Pearson,  »  his  eye,  the  Statute  W  had 

-"^W  360-  n  little   other  efiect   than    to 

(a)  Pyhus  and  Bmiih,  3  Bro.  make  a  slight  aheration  in  the 

^,     Nevilk  V.  Saunders,   1  formal  words  of  a  ConTeyance." 

Tern  415.    Harton  ▼.  Harion,  I  have  a  very  fall  MS.  note 

7  T.  Rep.  6$2,  of  Hopkins  v.    Hopkins,    bu^ 

(i)  See  Gregory  v.  Hinder*  th^re  is  no  soch  remark  as  tha^ 

soHf  4  Taunt.  773.  alluded  to  in  Atkytui*s  Report, 

VOL.  h  O  (h 
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Equity  took  ca^  that  while  they  answered  all  tfae 
good  purposes  of  Uses^  they  should  not  produce  any 
of  the  inconveniences  which  the  Statute  of  Henry 
8th  was  intended  to  avoid. 

As  Uses  executed  are  to  all  intents  and  purposes 
legat  Estates^  it  is  not  within  the  design  of  tibisWoric 
to  treat  on  them  more  at  length.  The  doctrine  as 
to  the  creation^  the  limitation^  and  the  extinguish' 
tnent  of  Uses,  as  well  as  of  resulting  Uses,  belongs 
principally  to  the  consideration  of  Courts  of  Law; 
nor  is  it  here  required  to  observe  on  the  various 
Conveyances  operating  under  the  Statute  of  Uses; 
such  as  those  which  pass  Uses  by  transmukition  qf 
-Possession^  as  a  Feojffmentf  Lease,  and  Releascy 
Fine  and  Recovery  ;  or  those  which  raise  Uses  with- 
imt  a  transmutation  qf  possession,  as  a  Bargain  and 
Sale,  or  a  cox)enant  to  stand  seised  ( jf)  ;  nor  on  the 
doctrine  of  Springing  and  Shifting  Uses,  or  Uses 
operating  through  the  medium  of  Pcnters ;  such  as 
Powers  so  common  in  modem  settlements,  and  very 
prudent  {g),  of  leasing,  jointuring,  charging,  selling, 
or  exchanging ;  or  oi  powers  of  revocation  (h).  All 
these  doctrines  relate  to  what  are  considered  as  legal 
powers  over  legal  Estates,  and,  as  such,  (excqit 
where  there  has  been  a  mistaken  execution  of  a 
Power  (i),  or  where  the  Powa*  is  coiqpled  with  a 
Trust  (A:),   upon  which  we  have  before    observed,) 

( /)  These  Conveyances  are  and  all  the  doctrine  which  snr* 

Well  observed  upon    by  Mr.  rounds  them,  is  treated  of  in  a 

Butler  in  his  note  to  Co.  Litt  very  masterly  tntoner  in  Mr. 

275'>.  276'.  Sugden's  work  on  that  subject. 

(g)  See  Sutton  v.  Jones,  15         /  -v  j^^ 
Ves.588.  V»;  -'*^'®,f  P*  o4- 

.  (h)  The  subject  of  Powerii        (*)  See  ante,  p.  55. 
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ifire  within  the  adjudication  of  Courts  of  Common 
Law;  nor  have  Courts  of  Equity  any  original  or 
exclusive  power  to  decide  upon  them.  These  matters, 
it  is  true,  are  often  considered  in  Courts  of  Equity, 
and  a  thorough  knowledge  of  them  is  indispensable ; 
but  it  is  to  the  Common  Law  Writers,  and  to  the 
Common  Law  Reports,  that  reference  must  be  h^d 
for  the  most  authoritative  decisions  on  theiSe  subjects^ 

Indeed,  a  Person  having  a  legal  Estate  only,  and 
no  beneficial  Interest,  cannot,  it  seems,  come  into 
Equity  for  any  purpose  (/).  It  may,  however,  be 
remarked,  that  the  Courts  of  Common  Law,  in  their 
decisions  upon  the  creation  of  Estates  by  way  of 
Use,  show  more  indulgence  to  the  intent  of  the 
Parties  than  they  do  in  regard  to  the  creation  of 
Estates  by  Conveyances  at  Common  Law  (m). 

It  is  to  Trusts^  and  Trusts  only,  that  the  Reader'^ 
attention  will  here  be  particularly  directed — ^to  that 
"  creature  qfEqtdti/^^'  as  it  is  called,  of  which  the 
Common  Law  takes  no  notice,  and  over  which 
Courts  of  Equity  have  an  original,  a  peculiar,  and 
exclusive,  Jurisdiction  (w). 

In  the  definition  of  an  Use  as  it  existed  before 
the  Statute  of  Uses,  Trusts  have  already  been  de- 
fined. A  Trust  is,  in  other  words,  a  right  in  the 
Cestui  que  'Trust  to  receive  the  Profits,  and  to  dis- 
pose of  the  Lands  in  Equity  (o),  and  is  such  a  con- 
fidence between  Parties  that  no  Action  at  Law  will 
lie  (^).     There  may,  however,  be  special  Trusts,  as 

(/)   See   mUiams   T.   Lord         («)Seewhat  CA.  J.Co^csays 
LaiudaU^  3  Ves.  757.  2  Bulstr.  337. 

V     «r  t   «^    . .  ^  Co)  1  Mod.  17. 

(m)  a  Vol.  FoabU  Eq.  p*  47.  •  („)  s^^rt  v.  Mellish,  2  Atk. 
in  note.  6if. 

G  C  2 
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for  the  accumulation  of  Profits,  the  Sale  of  Estates, 
or  the  conversion  of  one  Trust  Fund  into  another, 
which  may  preclude  all  power  of  interference  on  the 
part  of  the  Cestui  que  Trust  until  such  special  Trust 
be  satisfied  (q). 

In  general.  Courts  of  Equity,  in  the  construction 
of  Wards  by  which  Trusts  are  limited  of  Real  or 
Personal  Estate,  follow  the  Rules  which  Courts  of 
Law  have  laid  down,  in  regard  to  the  creation  and 
limitation  of  legal  Estates  (r)  ;  and  this  whether  the 
Trust  be  created  by  Deecl  or  by  Will  (s).  Whether 
the  words  in  a  Deed  or  a  Will  pass  an  absolute 
or  a  limited  Interest  is  decided  by  Rules  common 
to  both  Courts  (t) ;  the  only  difierence  being  that 
where  a  Trust  Estate  is  created  by  Deed  or  WiU^  it 
is  determined  upoa  in  Courts  of  Equity,  and  where 
a  Conveyance  or  a  Devise  is  of  a  legal  Estate,  it  is 
determined  on  in  Courts  of  Common  Law ;  bat  the 
decision  in  each  Court  in  the  construction  of  words 
of  limitation  is  guided  by  the  same  Rules. 

The  principal  exceptions  to  this  general  Rule  are 
in  the  cases  of  Articks  hqfore  Marriage^  already 
adverted  to  under  the  head  of  Mistake  (u),  and  in 
cases  of  what  are  termed  Executory  Trusts^  which 
will  afterwards  be  adverted  to. 


)• 


.  {q)  Sanders  on  Uses,  i  Vol. 
9i5f  3rd  Edition. 

(r)  Duke  of  Norfolk^B  Case, 
3  Cha.  Cas.  48.  Ade  ▼.  Cole- 
man^  1  1?.  Wms.  143.  Garth 
V.  Baldudni  ft  Ves.  655.  Ifatts 
V.  BtJl^  I  P.  Wm8.  io8.  Banks 
y^vSutton^ »  P,  Wms.  713,  Lord 
Poriimouih  v.  Lord  J^ngHttm^ 
i  Yt$.  434. 


Wms.  359. 

(0   See  Duke  of  NorfaVt 

Case,  3  Cha.  Cas.'  48 ;  aiid  see 

PhilUps  V.  Brtfdmu^  3  Ves.  1-35. 

Lord  PoritmouSi  ▼.  hard  1^- 

Jingham^  1  Yes.  434. 

(11)  Ante,  p.  61. 
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The  Cestui  queTnisthss^  inmost  respects,  the 
same  power  over  the  Trust  Estate,  as  owners  of  I^l 
Estates  are  possessed  of ;  and  the  Trust  Estate  is  in 
general  liable  in  the  same  nanner  as  a  legal  Estate, 
except  in  respect  of  Dower  (a:).  He  may  alien  it ; 
and  any  legal  Conveyance  or  Assurance  by  him  has 
the'  same  effect  and  operation  upon  the  Trust  as  it 
would  have  had  at  Law  upon  the  legal  Estate  {y).  A 
Cestui  que  Trust  is  always  barred  by  length  of  time 
operating  against  his  Trustee.  If  the  Trustee  does 
not  enter,  and  the  Cestui  que  Trust  does  not  compel 
him  to  enter  as  to  the  person  claiming  paramount,  the 
Cestui  que  Trust  is  barred  {z). 

The  effect  of  a  Fine  is  the  same  as  at  Law  with 
regard  to  an  equitable  Interest,  if  of  such  a  nature, 
that,  turned  into  a  legal  Interest,  it  would  have 
been  barred  (a).  A  comnum  Recovery  suffered  by  a 
Cestui  que  TVust  in  Tail,  in  possession,  bars  all 
equitable  Remainders  depending  upon  such  Estate^ 
Tail  (6),  although  there  was  no  legal  tenant  to  the 
Praecipe  (c),  for  otherwise.  Trustees  refusing,  or  in- 
c^able  of  executing  their  Trust,  might  hinder  the 
Tenant  in  Tail  of  that  liberty  to  dispose  of  his  Estate, 
and  bar  the  Remainders  which  the  Law  gives  him 
as  incident  to  his  Estate,  which  would  be  manifestly 
inconvenient,  and  tend  to  the  introduction  of  Per- 

(s)  See  as  to  this,  p&st.  {a)  WiUu  v.  SkorraU^  i  Atk. 

/  \   xT^^t         n-L  ^  ^  47^ ;  and  see  Carpenter  v.  Car^ 

oi^   r^^r^    2*^^^^  J^/^r.  1  Vera.  So.    Penny. 

aChu  Ca.    68.  78..    Bctefe-  ^^^^^j,  Mich.  8  Geo.  a.  1733. 

ri5!?*"1S     iS,« '  S'A  ^r         (*)  '  Chan,  Cas.  ■  49.    a  'ch. 
«?^  V. Pa^kdi,  MS.  S.  C.      ^'^  ^^  ,  VentrT  aao. 
3  f .  WiM.  190.  ^^^  y^^^  ^  „,^  J  Vera.  13; 

(s)  Htnendon  t.  LordAnnes-  and  see  Barnabtf  v.  Qr^n,  3 
/«^,  «  Sch.  &  Lf  ft.  639 ;  and  Vee.  476, 7.  North  v.  Champer- 
aee  a  Meriv.  358^  9.  non,  a  Chan.  Caa.  63.  78. 
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petuities  (d).  But  an  equitable  Reqovery  ^oes  not 
.bar  a  legal  Remainder.  To  bar  legal  Bremainders, 
by  common  Recovery  tbere  must  be  a  legal  Tenai^ 
to  a  Praecipe  (/)  -;  nor  will  such  a  Recovery  be 
efficient  if  there  be  sai  Estate  for  Life  in  another 
prior  to  such  Estate-Tail  (/)^  or  if  the  Estate  for 
Life  be  equitable,  with  a  legal  Remainder  in  Tail  (g)  $ 
but  it  seems  an  equit^le  Recovery  is  good  although 
the  Equitable  Tenant  to  the  Prsecipe  has  also  the 
legal  Estate  (h\ 

nit  is  doubtful  whether  there  can  be  an  equitable 
disseisin^  so  as  to  prevent  an  equitable  Tenant  in 
Tail  suffering  an  equitable  Recovery  (i). 

According  to  the  old  practice  of  the  Court,  at 
least  down  to  the  time  of  Lord  Guildford,  a  Re- 
covery of  an  equitable  Estate  waa  not  necessary,  but 
it  might  be  barred  by  Deed  (Jc).  And  it  has  been 
holden  that  the  Tenant  in  Tail  of  an  equitable  Estate 
might,-  by  bare  articles  (/),  or  by  a  Devise  (m),  or 
Feoffment  (n),  or  Bargain  and  Sale  (o),  bar  the 
Entail ;  but  Lord  Hardwicke  exjn-essly  decided  t6 
the  contrary,  and  held  that  a  Tenant  in  Tail  of  % 

(ji)    See  the    terms  of  the         (i)  Lord  GrenviUe  v.  BiyUk, 
Decree  in  North  v.  Ckamper-      i6  Yes.  334. 

woon,  s  Cha.  Cas.  78.  (A)  Fferfer  v.  ro&tf,  sVes. 

(e)   Robtmon   y.    Cummtf^y  is    13. 

For.  164.  S.  C.  MS.  1    Atk.  '*  ^.^  ^  n^  j^'  «  vj;« 

473.  sZin  V.  Thornton,  Ambl.  J^  ^^^  ^'  ^""^^  »  ^'^' 

545,  699;  and  I  Bro.  C.  C.  73,         /  v  «,  ,     *  r   -,      #?^i» 
in  note.  BMtUr  r.  AUingham,         (*«  )  ^^*<?  ▼•  L^^^f^on,  6  T.  R. 

1  Bro.  C.  C.  7«.  »9- 

(/)    North  v.  Champerfum,  (j*)  2  Chan.  Cas.  64.*    (Hmv 

3  Ch.  Ca.  63.  78.  ▼.  Hudson,  a  Vem.  585.  WooL 

I £)  Sha^ndr.  Smithyl  Bro.  nough  ▼.  IVoolnougk,  Pre.  Cb. 

C.  C.  74.  koUnion  v.  Cwnming,  ssS.  1  Vem.  14. 

1  Atk,  473.  (o>  North  ¥.  W»jr,  1  VeriK 

(A)  See  this  point  discussed,  14.  2  Chan,  Cas.  64;  iand  89^ 

Sugden.  Vend,  and  Purch.  287-  a  Ventr.  350, 
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Trtist  Estate  with  Remainders  over,  cannot  by  Will 
or  Settlemeut  bar  the  Remainders  without  a  Re- 
covery, any  more  than  Tenant  in  Tail  of  a  legal 
Estate  (p) ;  and  upon  its  being  urged  that  a  Lease 
and  Release  would  bar  an  equitable  Entail,  Lord 
Hardwicke  said,  **  It  never  was  so  determined,  and' 
I  hope  never  will  (5^).*' 

The  Cestui  que  Trust  may  devise  the  Trust 
Estate  (r) :  by  his  Treason  {s\  or  Felony  (/),  he 
forfeits  it.  It  is  subject  to  an  Ejetent{u\  (unless  it 
be  a  Trust,  of  a  term  of  years,)  and  it  may  be  taken 
in  execution  (jxi).  If  the  equitable  Title  is  not  acted 
tpon  in  the  same  time  the  legal  Title  should,  it  is 
barred  (^). 

So  Trust  Estates  descend  in  the  same  manner 
as  legal  Estates  do,  whether  Customary,  (as  Borough 
English,  or  Gavelkind)  or  otherwise  [z) :  and  there 
may  also  be  a  possessio  fratris  of  a  Trust  (a),  as  by 
the  Common  Law  there  was  of  an  Use  (i)« 

The  Power  of  the  Trustee  over  the  legal  Estate 
vested  in  him  exists  only  for  the  benefit  of  the  Cestui 
que  Trust  He  may,  indeed,  by  means  of  that 
power,  prejudice  the  Cestui  que  Trust,  by  alienating 


(0)  Kirkham  against  Smith, 
Ambl.  518.  S.  C.  I  Ves.  260; 
and  see  2  Vem.  553.  Legate 
\m  SetveO,  1  P.  Wms.  91.  Mur- 
nabg  V.  Griffin,  3  Ves.  277. 
ToUdt  y.  FUtch^,  5  Ves.  13. 

iq)  Kirkham  v.  Smiih,  1  Ve«. 
S60.S.C.  Ambl.  51a. 

(r)  GreenhUl  V.  GreenhiO, 
2  Vera,  680. 

(0  See  33  Hen.  8.  c.  2a  s.  2. 

(f)  Hob.  214«  Hard.  490* 

(u)  Hard.  495. 


(x)  See  29  Car.  2.  c.  3. 9.  10. 

( v)  Medlicot  v.  O'Donet,  I 
Ball  &  Beatty,  167.  Havendon 
V.  Lord  Anneslei/t  2  Sch.  & 
Lefr.  630.  Bonnu  v.  Bidgard^  4 
Bro.  C.C  138.  £sC.  1  Cox,  145. 
Andrea  v.  Wrigley^  4  Bro.  G* 
C.  125.  Tcnmsettd  v.  Tofums^ 
hendy  4  Bro.  C.  C.  138, 

(2)  Banks  Y.  SiiUony  2  P.  Wmg. 
7 1 3.  lawcet  V.  Ltnother,  2  Ves* 
304 :  and  see  2  P.  Wms.  736. 

(d)  2  P.  Wms.  713,  736. 

iff)  Corbet's  Case,  1  Bep.  88^ 

GFG  4 


45^  EQtJiTr  imnsmcrim. 

tit^  Enate,  ehW wholly  01^ (riMtiafty,  (^mhf^^art^ 
pifS^)(c)  toB^ntchiMit  fitf  «ta]Uabk'eonRdinlktt; 
(a  ^luntiny  GdliVdyatice  would  lurre  ft  diKrait 
effi^X^O;  but^8u<3fa  an  abuse  of -Trust  can  lardfy 
oGCtxF,  unless  where  a  Trustee  is  in  possetBton  4ai  tli^ 
Trust  Estate*  and  of  the  Tide  Deeds,  ittid  eiffjuthen 
vary  raerely*  But  a  Judgment ,  or  a  Comoiis&on  <jr 
&aikru|>tcy  agdfist  him  (ei)^  wiU  not  in  E^piky 
id^  the  Estate ;  nor  can  his  Wife  chim  Doorr,  or 
'Pree-beneh  out  of  it  (/) ;  nor  can  the  Husband  of 
a  Female  Trustee  be  entitled  as  Tennt  by  die 
Curtesy  (^). 

it  has  been  doubted  whether  a  Trustee  will  by 
Treason  or  Felony  forfeit  the  Trust  Estate ;  and  it 
has  been  questioned  whether,  supposing  a  Forfeitnre, 
the  Lord  who  claims  by  Escheat,  or  the  Crbwn 
claiming  by  that  Title  is  bound  by  the  Trust  (A)« 


(«)  Findi  v«  Mdrl  tf  WincheU  Wike's  Case,  Lai»e,S4- JepUap 

eea,  i  P.  Wms.  279.  190.    Cas.    93.     Hard.    466- 

<rf)  Pye  V.  George,  1  P.  Wnw.  Brooke,  Feoftnent  al.  Daas,  pt 

X28.  31-  Vin.  Abr.  Uses,  pU  4,  ia 

(e)  Finch  y.  Earl  of  Winchd.  ""**•  3^*^^  "  ^?'"-..''^: 

iel  1  P.  Wnu.  776.   Bennett  ^  »^*;  "»  *t '»°»"'  *»  ««** 

V  Dam,  a  P.  W™.  31 8.  3  P.  *°^!lP**°  f^*"  for  g«nted ; 

Wms.     iSy.    note    A.    quot.  "L*»k*'.A.*'"''**"v^ 

^ iK«% ..  jtfJk  Finch.  s^,«jr'4i^r?;.t 

^  ^  «i-^         rr-  ^        -ir  *^  that  ^66  /^tfffrer  ▼.  AUomof" 

y)Hbit<mVrHmion,  «  Vei.  G^»«'rf,  a  Atk.  223.  ifffarwiy. 


634,    638.      Noel   V.    Jjpwii,  General  and  DuPletsis^^yi^. 

aFwem.43.   Bevant  V.  Pope,  «86.  GsBry v.  ifc«r«m/J, Carter, 

$  Frecm.  71,  qupt.  1  Sand,  oa  67.    ^^^J  ^.  JB»ir^V/,  Frea 

^'^'^^J^  Chan.  «oo.  >  fiq.   vbr:i|84,m 

(g)  Casbom  le,  Jit^/w,  1  Atk.  note.  BurgBu  and  Wheals,  1 OL 

603.  S.  C.  a  Eq.  Abr.  728.  Rep.  123.  MiddiHon  v-  JMb»^ 

(A)  In  Comyn's  Digest,  Tit.  1    liro.  C.  C.   aoi*     PanteU 

Forfeiture,  B.  1,  it  it  Aud  the  v.  AUomes-Gewmi^Ui^^i 

Lands  are  A6I  forfeited ;  but  in  andiVci.446. 


twurn*  4-fff 

By  t' very  recent  ^Statute  ( i),  hoiTe^ert  it  is  piMidedi 
that  vrhese  Trust  Phyperty  e^eheats  tQ  the  Cfoirm 
His  Majesty  may  direct  the  executioii  otihe  TmslSi 
and  may  make  Grants  to  Trustees  for  that  fmi|iose» 
or  may  make  Grants  to  any  persons  for  the  purpose 
of  restoring  the  same  to  any  of  the  family  di.  the 
Persons  whose  Estates  the  same  had  been,  or  o£  re* 
wardkg  any  Persons  making  discovery  of  the  £schea£: 
but  it  does  not  determine  in  what  cases'  Lands 
escheat ;  £ir  escheat,  it  must  be  remembered,  may  bp 
ob  dejbcium  tenentis^  as  well  as  pro  delicto  tcnentk. 

A  Trustee  may  devise  the  Trust  Estate,  but  the 
Devisee  takes  the  Estate  subject  to  the  original 
Trust  (Ar).  But  though,  even  under  general  words(/), 
the  Trust  Estate  may  be  devised,  yet  wherever  the 
Trusts  under  which  the  Trustee's  Property  is  de-  - 
vised  are  inconsistent  with  the  supposition  that  the 
Trust  Estate  was  meant  to  be  included  in  the  Devise, 
it  will  be  presumed  it  was  not  intended  to  pass,  and 
will  not  pass  {rn) ;  as,  if  a  man  should  generally  devise 
his  Lands  after  payment  of  his  Debts  and  Legacies, 
his  Trust  Estates  would  not  pass,  for  it  is  clear  he 
eould  only  mean  Lands  which  he  could  subject  to  the 
payment  of  his  Debts  (n).     ' 

It  is  observable,  that  by  whatever  means,  whether 
by  Conveyance  or  otherwise,  a  Person  obtains  the 
absolute  Ownership  at  Law  of  the  Estate,  though  he 

(>)  d9>  40  G«o.  3.  c.  88.  B.  V.  Inskhp,  8  Yes.  435.    Reade 

4a.  V.  Reade,  8  T.  R.  118.  whicli 

(k)  Lord  BraybnAe  v.  In-  cobcb  overrule  Attorttey-General 

skm^  8  Vet.  417.  Marhw  snd  v.  BuUer,  5  Veii^^saQ.  c^nd  wlmt 

8mak,  3  P.  Wnu.  soa  is  said  1  Bra  C.  C.  198. 

(t)  Markno  v. .  SmUh,    1  P.         (n)  Condon  against  Camp* 

Wms.  97*  I  Atk.  605,  in  note.  ton,  9  East,  1173 ;  and  see  the 

(in)    See    Lord    Br^t/broke  oases  in  the  preceding  note. 
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acquired  that  bj  an  equitable  Title,  and  bgth. either 
OQme  together/^  or  are  afterwards  uoitod  ia  hu»,  the 
legj^  Estate  wiU  prevail^  and  tibe  equitable  Estate  is 
totally  gone  for  the  i^urpose  of  bemg  acted  upon  in 
a  Court  of  £quity  (o). 

If  a  legal  and  equditahle  Estate  descend  in^  Pee 
JSimple  to  the  same  Feraon,  the.  one  from  the  pitomal, 
the  other  £rom  the  materaal^  linc^  there  is  an  end  of 
the  Trust,  and  he  iwy  difl^ioae  .of  the  whole  as  he 
pleases,  for  a  .man  cannot  be  a  Trustee  for  himself; 
nor  will  the  Trust  and  l<)gal  Estate  open  ^a  his 
death,  and  be  severed  for  different  heirs^  tnit  having 
once  joined,  they  gfi  SMording  to  the  Ic^  Estate  (p). 

It  may  also  be  nemarked,  that  lyhere  Property  is 
bequeathed  in  Trust,  but  no  Trustee  is  appointed, 
the  Court  in  the  case  of  Beat  J^stfite  considets  the 
Heir  at  Law  as  a  Trustee ;  and  in  r^rd  to  P^s&Md 
Estate  considers  the  personal  representative  as  a 
Trustee,  and  will,  itself,  see  to  the  execution  of,  the 
Trust  (g). 

Where  an  Estate,  fw  instance,  is  devised  in  Tnist 
to  a  Body  Corporate,  which  by  the  Statute  of  Mort- 
main cannot  take,  the  Uses  are  not  defeated  by  tins 
deficiency  of  the  Trustees,  but  attach  upon  the  Estate 
the  Law  raises,  and  the  Heir,  at  Law  becomes  a 
Trustee  to  the  Uses  of  the  Will  (r).  So  if  a  Pow^ 
be  given  by  Will  for  the  Devisees  for  Life  when  19 
Possession  to  cut  down  Timber,  as  four  Trustees, 
or  the  Survivors  or  Survivor  of  them,  should  assign, 

(0)  SeOi^  ▼•  Abion,  3  Ves.  Bro.  C.  C.  12.    PUr.  PMmm, 

341.  Don.  Pjroc.  1  Ch^  R«p.  s8&. 

(p)  Dttifl^.  771.  (r)  Sauleu  ▼.  Master,  1  Bro. 

{q)  Vid.  fVkUf  V.  Whiie,  1  C-  C  8k 


allow  of  or  dinct,  imd  all  the  fimr  TiruaWukdie,  Ife 
Court  w91  Execute  ite  Trust  by  refetrkg  it  tofbe 
Mastery  to  see  what  Timber  ^^aa  fit  to  be  cut  down 
from  time  to  lime  {s).  So  where  a  Power  of  selling 
Lands  is  given  to  two  Executors,  it  has  been  much 
questioned,  whether  if  one  dies  the  surviving  Executor 
can  execute  the  Power ;  or  whether,  if  both  die,  the 
Power  of  selling  panes  to  their  Executors  or  Ad- 
ministrators ;  but  though  in  either  of  these  cases  the 
Power  becomes,  in  strictness  of  Law,  extinct,  a  Court 
of  Equity  will  cimsider  the  Peracm  in  whom  the 
Land  becomes  vested  as  a  Trustee^  and  compel  the 
performance  of  the  Trust.  This  is  a  consequence  of 
the  general  Rule  before  adverted  to,  that  a  Trust  shall 
never  fail  of  execution  far  want  qf  a  Trustee  ;  and 
that  if  one  is  wanting  a  Court  qf  Equity  xvitt  eji^ecute 
the  Trust  (t).  Where  Trustees  refuse  to  act  the 
Trust  devolves  upon  the  Court  (u). 

Having  made  the^  few  brief  observations  uppu  the 
general  nature  of  Tinists,  and  limited  the  bounds  of 
our  Inquiry,  we  may  proceed  to  consider, 

I.  Express  Trusts  created  by  Deed. 

The  conveniencies  and  necessities  of  Mankind  daily 
give  rise  to  a  vast  variety  of  express  Trusts  created 
by  Deed  ;  nor  is  it  here  pretended  to  enumerate  all 
of  them,  but  only  such  as  are  of  the  most  importance, 

(«)  Hemitv,  HewUtf  2  Eden's     Mich,  9  Geo.  12.  1735.  8.  C.  4 
Kep.  332.  Vin.  Abr.  485 ;  but  diftriag  In 

/4\  c^^  n^  T  :♦♦  « « «•  «^#«  »      *on»«  particulaw ;  and  sae  S.  C. 
(»)  oee  Co.  Liitt.  113,  note  9.  *  j  ^     1   t?^1ui  t*...<»  t»- 

anilWc^es there  ^ted.  rT'^r^'^SL^JT^: 

(u)  Z)ot2fy  V.  Sharrai^  MS.      i62« 
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ud  in  oonknon .  1MI  :\8iieh  >ar  i,  Tnute  eieBtei  m 
jMivr^'^^  i&Mkmmft  of  rod  OT  Property-fi 

djlb  Gonveymacesto  i?uiidl^M^^*-«*3,'  In  Convpyvnees 
by^wayef  Aibr#^^c,  orotherwiae,  for  the  payment 
of  Debts^i  «nd  4t  In  Asugnnients  of  CbQ$e$.  hi 

:  i«  SetUementa  may  be  made  either  iff  Reid  or  Per- 
flonalr  IVf^erty ,  or  both ;  and,  subject  to  tjne  rules  by 
wydfc  the  boundaries  of  Limitations  and  Aoeuoui- 
kftiens  of PeiBonal  Property  aro  fixed (^r),  a  Settlemeiit 
may  be  madeaocorduig  to  the  pleasure  of  the  Settler. 
Personal  Estate  niay  fay  a  eaveful  Settlemmt  be 
rendered  unalienable  as  long  as  Real  Estate.  .  Terms 
Jbr  YearSf  or  Personal  Chattels,  may  be  limited  or 
deyised  in  strict  Settlement  to  one  for  Life»  and 
afterwards  to  Sons  and  Daughters  in  Tail  (3^)^  and 
may  be  renflered  transmissible  as  Heir  Looms  are ; 
but  such  Property  cannot  be  made  unalienable  longer 
than  Lives  in  being,  and  twenty-one  years  after,  or 

(x)  See  39  and  40  Geo.  3.  c.  period  of  accnnrnilatton  is  fi- 

981  an  Act,  wronglj  attributed  mited. 
to  Lord  Eldon ;  see  1 1  Ves.         A  Trust  by  Will,  for  accu- 

146.  PreviouB  to  this  Act  of  mulation  beyond  the  time  al- 

Parliament  a  person  might,  by  lowed  by  the  Statute,  is  void 

executory  Devbe,  dispose  of  only  for  the  exoesa.    Where, 

his  Property,    and  the  accu-  therefore,  the  accumulation  was 

mulation  <lf  Rents  and  Profits  directed  .to  be  during  a  life, 

for  a  Life  or  Lives  in  being,  and  it  was  held  not  to  be  void  under 

twenty-one  years,  and  a  small  that  Statute,  but  tp  be  goad 

portion  of  tmie,  the  period  of  for. twenty-one.  years,    if  the 

gestation.    This  was  one  of  the  Life  so   long  continued,  and 

points  determined  in  the  great  only  void  for  the  excess,  that 

Case  of  ThMusony,  Woo^ord^  19  to  say,  for  00  long  as  the 

^  Ves.  337;   in  other  words.  Life  continued  after  that  period, 

he  might  order  an  accumula-  GrrffUhs  v.   Vere,  9  Ves.  131  ; 

lion  U)^gooadiiniig  that  pe-  ana  see  Longdon  v.  Simpgou^ 

nod  of  time  which  the  Law  la  Ves*  {295. 
permits  the  Estate  to  be  un-         (  y)  Vid.  Har.  Co.  Lit.  lO. 

alienable ;  but  by  that  Act  the  n.  7.  ao*.  n.  5. 


in  the  case  ^'  ^  postJmmous  CbiU,  a  iew  momhf 
mare  (js).  '  If  the  eaoecutory:  liimtasioim  of  Penonaky 
are  on  Contingewtes  too  remote^  the  whokr  property 
is  in  the  first  taker;  and  wha^ver  words  /would 
direetfyf  or  constructively  (a^  give  bxl  Estatis^Tis»l(b) 
in  Landf  will  give  the  absolute  Property  in  PepMiidl 
Estate  (c),  because  no  Recovery;  could  be  suftred  of 
soch  an  Entail  (ji).  In  one  case,  however,  it  waa 
held,  that  this  doctrine  does  not  apply  in  cases  where, 
against  the  common  import  of  the  words,  an  Estate^ 
Tail  is  raised,  by  an  ingenious  construction  of  a  Will, 
to  effectuate  the  general  intention  (e). 

Estates  pur  autre  vie  may  be  devised  or  limited 
in  strict  Settlemefit  by  way  of  Remainder,  like  Estates 
of  Inheritance  (/) ;  but  such  as  have  Interests  in 
the  nature  of  Estates-Tail  may  bar  their  Issue,  and 
all  Remainders  over,  by  alienation  of  the  Estate  pur 


(z)  Sheffieidy.  Orrery,  3  Atk. 
287.  litggins  V.  Dotoler,  3 
Vern.  ()00  ;  but  this  latter  case 
18  incorrectly  reported  as  noticed 
in  Cldrev.  ClarCy  MS.  Stanley  v. 
Leigh,  a  P.  Wins.6i 8.  S.  C.  MS. 
The  mode  of  settling  terms  is 
Stated  in  that  case.  Sahberttm 
V.  Sahberttm.  For.  55.  S.  C. 
MS  Ddifcy  v.  Sparrtii,  MS. 
and  see  Cambridge  v.  RouSf 
8  Ves.  24. 

(tfj  Brtttbn  V.  Tiffining,  3 
Menv.  183. 

(b)  Jacobs  V.  Amyatt,  4  Bro. 
C.  C.  543.  S.  C.  1  Madd.  Rep. 
376,  in  note.  Lee  v.  Audley^ 
1  Cox,  324- 

{c)  Tatton  V.  MoHnettx, 
Polex.  S4.  Moore,  809.  Ivie 
v.Ivie,  1  Atk.  430.  Dnxov,  Lord 
Chatham,  7  Bro.  P.   C.  453* 


Toml.Edit.  Butterfieldy.  But- 
terfield,  1  Ves.  133.  S.  C.  when 
before  the  Master  of  the  Rolls, 
I  Madd.  Rep.  488.  Feame  on 
Executory  Devises,  464,  5. 
6th  Edit.  Glover  against  Stto^ 
thqff;  a  Bro.  C.  C.  33.  Chand- 
less,  V.  Price,  3  Ves.  99,  more 
fully  stated  13  Ves.  479,  in 
note.  Barlow  yr.  Salter,  17  Ves. 
479.  Don  V.  Perry,  1  Methr, 
20.  Brounker  v.  Bagot,  Ibid. 
971 ;  and  see  Bradley  v.  Peitote, 
5  East,  183.  Elton  v.  Eason,  19 
ves.  73. 

{d)  Fordyce  v.  Ford,  a  Ves. 
539- 

(e)  Chandhss  ▼.  firice,  13 
Ves.  480*  in  note. 

(/)  Low  t.  J^urrom,  3  *P- 
Wmt.  3i€2. 


462  EQUITY   JURISDICTION- 

mitre  vie:  nor  is  the  having  of  Isiue  necessary  to 
the  giving  ^flfect  to  du  h  Alienation  (g). 

Aa  Armuity  cannot  be  entailed.  When  granted 
widi  woods  of  Inheritance^  it  is  descendible;  but 
as  to  its  aecority  is  personal  >  only :  it  may  be  granted 
in  Fee ;  of  cottrse  it  may  as  a  qualified  or  eondititaal 
Fee,  which  must  end  or  become  absdlnte  in  the  Life 
of  a  particalar  person  ;  but  it  cannot  be  entailed,  and 
comiequently  there  can  be  no  Remainder  of  it,  for 
there  can  be  no  Remainder  of  Property  which  is  not 
witUn  the  Statute  de  D^nis  (h). 

Where  Leasehold  Estate  is  intended  to  be  settled 
with  Real  Estate,  the  mode  of  doing  it  is  either  by 
special  Limitations  (ij,  or,  if  general  word&  are  pre- 
ferred, the  Deed  directs  that  it  shall  go  along  widi 
the  Real  Estate^  as  long  as  the  rules  of  Law  andEquity 
will  permit  it  to  be  enjoyed  with  the  R^  [Estate  $ 
that  is,  until  a  Recovery  can  be  suffieied,  viz.  till  the 
age  of  twenty-one  of  the  Tenant  in  Tail ;  but  the 
rule  of  Law  will  not  allow  it  to  go  farther  ;  whereas 
the  other  will  go  until  a  Recovery  is  suffered  (k). 

Where  there  was  a  Covenant  in  a  Marriage.  Settle- 
ment to  settle  Leasehold  Estates  in  Trust  jbr  such 
Persons  J  and  such  or  ffie  like  Estates^  EndSy  Intents 
and  Purposes^  as  far  as  the  Law  wiU  aUoWj  as  were 
declared  conceniing  Real  Estates  limited  by  the  same 
^Settlement  to  the  first  and  other  Sras  in^  Tail  Male 
with   Remiunders,   the  Court  executed  the   Cove- 

{g)  Harg.  Co.   Litt.  n,  5.  (A)  Turner  agaiBst  Turner, 

Hodgson  ▼.  Bus&Off  2  Atk.  89.  1  Brp.  C.  C.  324,  5. 

Read  v.    Sfiellf   fi    Atk.    64a.  <i)  As  in  Felham  v.  Gr^or^^ 

Sabbarton  v.  Sabbarton^   For.  ^  Bro.  C.  C.  435. 

^5 ;  and  see  ex  pearte  Sieme^  {k)  WaHdns  v.  Lea^  6  Ves. 

6  Ves.  159.  641. 
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mint  by  ordering  a  Settlement  to  be  made  of  the 
Leasehold  in  analogy  to  the  Freehold ;  so  that  no 
Child  1[>brh)  and  not  attaining  the  age  of  twenty-one, 
should  by  his  birth  attain  a  vested  Interest,  trans- 
missiUe  to  his  Representatives  (/) ;  but  according  to 
some  Decisions  (m)  such  a  Settlement  would  not 
be  correct ;  and  Lord  EldOfi  seems  to  have  thought 
that  the  method  of  limiting  a  term  alluded  to  in 
Stanley  and  Ijcigh  («),  and  followed  in  the  Dnke  of 
Nex0castie*s  Case,  is  not  the  mode  in  which  such 
a  Covenant  in  a  Marriage  Settlement  ought  to  be 
exercised,  because  in  the  event  of  a  Son  dying 
under  twenty-one  having  Issue  Male,  the  Freehold 
Estate  would  go  to  such  Issue,  and  the  Leasehold 
Property  would  go  to  others,  and  thus  the  two  Estates 
#ould  be  separated^  contrary  to  the  intention  of  the 
Settlement  (p). 

The  exigencies  of  Famflies  give  rise  to  various 
forms  of  Settlement ;  nor  is  it  here  intended  to  notice 
all  the  variety  of  Trusts  that  are  to  be  found  in  Set- 


(/)    Duke   of  Nmeasik   v.  of  the  Property  if  the  Duke 

CcunttssofLincolnf'^VeB.^!^^;  had  died  imder  ase   learing 

and  see  BurcheU  v.  Crutckley^  Issue.   Alluding  to  the  decision 

15  Ves.  558.  At  to  the  mode  of  in  the  House  of  Lords,  Lord 

tl)U8  settling  Terms  for  Years,  Eldon,  in  a  subsequent  Case 

see  Stanley  Y.Leigh  J  aP.Wms.  (fiurreU  v.  CrutckUy^  15  Ves. 


^o.  S.  C.  MS4  and  what  is  553*)  observed,  that  he  did  not 

said  by  Lord  Ellenborouj^h,  19  take  it, to  have  decided  any 

Ves.  325     The  decision  m  the  thing  with  regard  to  any  Case 

Duke  of  Newcastle  v.  Countess  that  may  probably  arise,  ex- 

ofLmadn  was  varied  on  appeal  cept  that  precise  Case, 

to  t^e  House  of  Lords,  Vid,  (^)  yid.  Foley  against  Bur^ 

IW  Ves.  1118;  but  when  the  ^^^  ^  gro.   C  C.  375;  and 

Appeal  was  heard,  the  Duke  Vaughan  v.  Burdem,  3  Bro. 

of  Newcastle     had    attamed  q^  q  jqj 

tfrentyone,  and   it  therefore  '    '        '  ...       ^o^ 

became    unnecessary    to   de-  («>  »  ^'  ^ms.  686. 

cide  what  would  have  become  (o)  See  12  Ves.  2^9. 
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tlmeiits  but  mily  wme  of  those  timt  ai^  usoaUy 
resorted  to. 

In  tlie  ordiBvy  SettlementB  of  Real  Eetetein  strict 
Settlemait  by  the  intended.  Hudbaad,  a  Tnist  is 
usually  created  to  secure  a  Rent-chaq^  to  the  in- 
tended Wife,  for  her  Life,  in  case  Ae  survives  her 
Husband,  in  bar  of  Dpwer.  If  the  intended  Hndnnd 
has  no  Meal  Estate  on  which  to  chai^  a  Jointure, 
a  sum  of  Money  is,  in  general,  invested  in  the  Funds, 
in  the  name  of  Trustees,  in  Trust,  upon  the  Hus- 
bsnd's  death  to  pay  the  Wife  the  Dividends* 

Settlements  in  cases  of  Infancy  have  already  been 
adverted  to. 

As  a  Woman  may  by  Agreement,  or  Com- 
po£tion  before  Marriage,  bar  herself  of  her  cus* 
tomary  Share  (o),  or  her  Thirds  (p),  so  it  is  a 
rule,  that  where  a  Wife  has  compounded  with  her 
Husband,  he  is  considered,  in  r^ard  to  the  custom, 
as  leaving  no  Wife  (q\  and  not  as  a  purchaser  of  her 
Third  (r). 

So  if  the  Husband  covenant  to  release  the  orphan- 
age Share  of  his  intended  Wife,  this  operates  as  an 
ettinguidunent  of  the  Wife's  right  to  the  orphanage 

part(0* 

And  if  a  Freeman  of  London,  before  Marriage, 
settles  part  of  his  Personal  Estate  upon  his  intended 
Wiie^  to  take  effixrt  after  his  death,  without  mentioo- 

<s)  JKuMfai  V.  Borfar,  1  P,  (r)    Dmce  v.  Demuiom,  6 

WOM.  633-  S.  C.  10  Mod.  451.  Ves.  393.  Mwrur. BttrrmiA, 

Mead  V.  SmU,  a  Atk,  644.  1  Atk.  403. 

(j9}  Glover  v.  Bote,  1  Atk. 

4S9-  W  /vcf  V.  Mmka^9  1  JUk. 

^)  8  Atk.  644 ;  s&d  see  Irore     64. 
V.  ■"■^'>  I  Vem.  6.  » 
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ing  it  to  be  in.  bar  of  her  onftoiiutty-  part,  this  idll 
bar  her  of  such  customary  part  (/)  ;  but,  a  Jointure 
mftde  b;  a  ilreeiDan  on  bis  Wifc>  wd  expressed  to 
be  m  bar  qf  Dower ^  wiU  jiot  bar  the  Wife's  ciktm 
to  a  customary  Share  (u).  :    ^ 

Where  a  Provisioa  ibr  a  Wife,~  m  articles  b^»t 
Marriage^  was  declared  to  be  iiC  Ml  aatufdciaon  df 
Dower,  or  any  claim  or  ^ight  by .  Commoai  Lawv 
Custom  of  tl;o  City,  or  any  other  Law  .or  Usi^e  not* 
withsiianding,  this  was  held  to  bar  the  Wtft  from* 
claiming  under  the  StattUeofDistributkms^s);  and,* 
it. seems,  it  would  preclude  her  from  daiimng  her 
Paraphernalia  under  the  Custom  of  London  (y). 

Provisions  made  by  Settlements,  though  not  ex- 
pressed to  be  in  bar  of  Dower,  amount  frequently 
to  an  implied  bar*     A  Provision  for  instance,   by 
Covenant  in  a  Marriage  Settlement,  has  been  holdea 
to  amount  to  an  implied  bar  of  Dower  (je).     And 
where  a  Husband  covenants  to  leave,  or  to  pay  at 
his  death,  a  Sum  of  Money  to  a  Person,  who,  inde- 
pendently of  that  engagement,  by  the  relationbetween 
them,  and  the  Provision  of  the  Law  attaching  upon» 
it,  would  take  a  Provision,  the-  Covenant  is  to  be'  ^ 
construed  with  reference  to  that ;  and  the  Court  will' 
not  look  i^pon  the  slight  difference  between  leaving 
ai^  ptQfing^  or  whether  Payment'  is  to  be  within* 
three,  or  six  Months  {a). 

{t)  Lemn    v.  Lewin,  3  P.         (y)  Read  v.  Snell,   2  Atk. 

Wins.  15.  643.  Bemm  v«  Bellamy  1  ^eiAl.^ 

(m)    SabUngionr    v;    Green'  15.  '*^  ; 

«oo<m/,  1   P.  Wms.  530.  S.  C.         («)  yid.Garih8hifre  ▼.  Chaliiff- 

Pre.  Ca.  505.  10  Ves.  ao.  ' '' 

(«)  Gloter  ▼.  B«te9,  i  Atk.         (a)  Ibid.  10  Ves- 13 :  but  see 


j^2g;BndBee  Benumr.  BeliatiSf      Kirkman  v.  Kirkmaty  a  Br^* 
1  V«rn.  15.  C.  C.  95. 


♦t  '• 
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It  bos  been  generally  laid  down  tbat  in  all  cases 
wbere  a  Hu^nd  makes  a  Settlement  of  his  own 
Estate  on  bis  Wife,  in  consideration  of  her  Fortune^ 
the  Wife's  Portion,  though  consisting  of  chases  in 
action^  and  though  there  be  no  particular  Agreement 
for  that  purpose,  is  considered  as  purchased  by  him, 
and  wiU  go  to  his  Executors  (b) ;  but  later  Cases 
seem  to  establish,  that  the  Husband  does  not  by  a 
Settlement  become  a  Purchaser  of  the  Fortune  that 
may  qflerwards  come  to  his  Wife,  if  the  Settloositf 
be  expressed,  or  imports  to  be  {c),  in  consideration  of 
her  Fortune,  as  specified  and  described  in  the  Deed 
itself;  and  Property  afterwards  coming  to  her,  and 
not  reduced  into  Possessfion  by  the  Husband*  would 

■ 

survive  to  her  (d)  ;  but  if  the  Settlement  is  in  eon- 
sideration  of  the  Fortune  she  is,  or  majf  be^  entitled 
to  {e\  &c  the  contents  of  the  Settlement  plainly 
import  that,  as  much  as  if  it  was  expressed ;  in  such 
ease,  if  any  thing  comes  afWwardSg  during  the 
Coverture,  to  the  Wife,  the  Husband  is  considered 
as  a  Purchaser^  and  takes  it. 

If  there  be  a  Covenant,  merely  tfaait  die  Wife  shall 
diq)Ose  of  her  personal  Estate,  this  dosa  liot  extend 
to  what  shall  come  to  .her  after  Marriagt  (/). 

Where  there  is  an  Agreement  between  HoalMkd 
and  Wife  before  Marriage,  that  the  Wife  tAaSl  have 


(^)  CleUmd  V.  Cldandy  Pre.  Anbl.  692.  GnrforA  y;  Awf- 

Cb. 63.  Bloia  y* Martin y*i  Vern.  &y,  2  Ves.  677. 

501.      Pacher    v.    Wyndham^  (e)   Milord  v.   M^ord^  9 

Prec.  Ch,  41 2 ;  and  see  note  Ves.  95,  6- 

D.  to  3  P.  Wilis.  199.  {/)  Pilkingion  w,  CiMfort- 

(f)  Carr  v»  Ta^wr^  10  Ves.  Jon»    D091.  rroc.    11   Miirch 

579.  1711.    Lord  Harcoiut'«  M3- 

ijd)  Saboev  against  SaiiMeg,  Tables. 
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to  her  sepftrate  use  either  the  whole  or  particular 
parts  Qf  her  personal  Estate,  she  may  dispose  of  it 
by  an  act  in  her  Life,  or  by  Will,  and  8h6  may  do 
it  by  either,  though  nothing  it  said  of  the  manner 
of  disposing  of  it.  It  is  different  as  to  real  Estate^ 
for  that  will  descend  to  her  Heir  at  Law,  and  that 
more  or  less  beneficially,  for  the  Husband  may  be 
Tenant  for  Life  if  they  have  Issue ;  otherwise  not ; 
but  stiH  it  descends  to  her  Heir  at  Law.  A  Woman, 
however,  on  her  Marriage,  may,  without  fine,  dispose 
of  her  real  Estate,  and  -prevent  its  going  to  her 
Heir  at  Law,  but  that,  it  seems,  can  only  be  done 
either  by  way  of  Trust,  or  Power  over  an  Use.  In 
the  first  instance,  suppose  a  Woman  havin^g  a  real: 
Estate  before  Marriage,  and  either  before  or  after 
Marriage,  by  a  proper  Conveyance  (if  after  Marriage 
it  must  be  by  Fine)  conveys  it  to  Trustees,  in 
Trust  for  herself  during  her  Coverture,  for  her  sepa- 
rate use,  and  afterwards  that  it  shall  be  in  Trust  for 
such  Person  as  she  shall  by  any  Writing  under  her 
hand  and  seal,  or  in  nature  of  a  Will,  q)point,  uid 
in  default  of  Appointment  to  her '  Heirs,  and  she 
makes  such  im  Appointment,  that  will  be  a  good 
declaration  of  the  Trust,  and  the  Heir  at  Law  would 
be  remediless  {§)*  F(n:  though,  in  the  notion  of  the 
Law,  a  Wife  cannot  make  a  Will  (A),  yet  where  she 
has  a  separate  Power  over  her  Estate  she  may  dispose 
of  it  by  Will,  and  it  must  be  propounded  as  a  Will  in 


(g)P«flcoc^tfv.  Afow^,  3  Vez.  Ion  v.  Graces   a  Sch.  &  Lefr. 

190.     Wright  against   Engle-  463. 
^Id,  Ambl.  468.     mi^t  v. 

Cadogan^  Ambl.  468.   2  £den,         (h)  See  George  i^^rist 

239.    6  Bro.  P.  C.  156.   DU'  Ambl.  627. 
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the  Spiritual  Court  (t) ;  and  if  the  Wife  has  not 
appointed  an  Executor  the  Court  will  grant  Ad- 
ministration to  the  Hushand,  with  the  Paper  or 
Testamentary  Schedule  annexed  (A-).  Whoever  takes 
under  such  Will  takes  by  virtue  of  the  execution 
of  the  Power,  and  by  the  Power  coupled  with  the 
Writing,  and  as  if  the  limitation  in  that  Writing  of 
Appointment  had  been  contained  in  the  Deed  creating 
the  Power.  But  notwithstanding  that,  and  though 
such  Writing  is  not  a  proper  Will,  it  has  the  effect 
and  consequence  of  a  Witt  to  three  intents :  Erst, 
the  words  are  to  have  the  like  construction  as  if 
it  was  a  proper  Will ;  Secondly,  such  Will  is  am- 
bulatory  until  the  death  of  the  Testatrix,  and  there- 
fore, though  the  party  taking  thereby,  takes  by  virtue 
of  and  under  the  Power,  yet,  notwithstanding  that, 
such  Appointee  must  survive  the  Testatrix  before 
he  can  take ;  Thirdly,  if  he  does  survive  the  Tes- 
tatrix, he  can  take  only  from  the  time  of  the  death  of 
the  Testatrix,  and  does  not  take  as  from  the  time  of 
the  Power  (0- 

So  the  Wife  may  dispose  of  her  Estate  by  way  of 
Power  ovejr  an  Use  ;  as,  if  she  conveyed  the  Estate 
to  the  Use  of  herself  for  Life,  Remainder  to  the  Use 
of  such  persons,  as  she  by  any  Writing,  &c.  .should 
appoint,  and  in  default  of  Appointment,  to  her  own 
right  Heirs ;  this  is  a  Power  reserved  to  her,  and  she 
may  execute  the  same  (m). 

(»)  See  Henley  v.  Phillips,  2  cited  in  the  note  tp  that  Case. 

Atk.  48.  (/)    Southby    ▼.    Stonehouse, 

(k)  Ross  V.  Exver,  3  Atk.  156,  a  Ves.  610. 

1 60, 1 62.  The  Rule  is  the  same  (m)  See  a  Ves.  1  gi .  Travel  ▼. 

at  Law.    See  Stone  v.  Forsi^hr  Travel^  3  Atk.  71 1 .  Tomlin- 

Dougl.    707,    and  the    Cases  «on  v.  JD«^A<o«,  1  P.Wms.  149. 


TRUSTS.  4C9 

But  a   Feme  Covert  canuot,  it    seems,  bar  her 
Heir  by  a'  bare  Agreement^  without  doing  any  thing 
to  alter  the 'nature  of  the  Estate  (w).     "  Suppose,*' 
says  Lord  Hardwicke,   "  a  Woman  having  a  real 
Estate  before  Marriage,  in  consideration  of  that  Mar- 
riage enters  into  an   Agreement  with  her  ^u8band, 
that  she  may,  by  Writing  under  her  hand,  executed  in 
the  presence  of  Witnesses,  or  by  Will,  dispose  of  her 
real  Estate,  will  this  bind  the  Heir  at  Law  ?    It  rests 
in  Agreement ;  and  if  she  does  it,  though  it  may  bind 
her  Husband  from  being  Tenant  by  the  Curtesy,  that 
arises  from  his  own   Agreement ;  but  what  is  that 
to  the  Heir  at  Law  ?     Still  she  is  a  Feme,  under 
the   disability  of  Coverture  at  the  time  of  the  act 
done  ;    and  if  she  attempts  to  make  a  Will  the  In. 
strument  is  invalid.     The  only  question  that  could 
arise  would  be,  whether  such  an  Agreement  between 
her  and  her  Husband  would  not  give  her  a  right  to 
come  into  a  Court  of  Equity  after  the  Marriage,  to 
compel  that  Husband  to  carry  this  into  execution, 
and  to  join  with  her  in  a  Fine  to  settle  the  Estate,' 
either  on  such  Tinists,   or  to  such  and  such  Uses  ; 
and  if  it  is  such  an  Agreement  as  the  Court  would 
decree   to   be  further  *  carried  into   execution  by  a' 
proper  Conveyance,  then  the  question  may  be  whether 
her  Heir  at  Law  is   not  to  be  bound  by  the  con- 
sequences of  that  Agreement  ?   But  that  is  the  only 
way  in  which  it  could  be  brought  in.     But  if  the 
Agreement  cannot  be  carried  into  execution,  though 

Afford  V.  Street f  16  Ve«.  135.  v.  Ambl.  628;  but  see 

Irufin  ▼.  Farrer,  19  Ves.  86.  Rippon  v.  Daxvdin,  Ambl.  .^jG^  ; 

(n)SeeHods<magalnstLiot^d,  and  Wright \> Englefield,  AmhL 

a  Bro:  C.  C.  543,  4.    George  468. 
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she  might  have  power  to  bar  her  Husband,  it  being  m 
voluntary  claim  for  her,  and  the  Law  casting  die  descent 
on  the  Heir  at  Law,  it  seems  it  could  not  be  done(o).*' 
If  a  Woman  has  a  separate  Estate  in  Land  for 
Life,  she  may  in  Equity  sell  that  Interest  ( p) ;  but 
she  cannot,  it  seems,  by  a  parol  promise  chai^  her 
separate  real  Estate  (9). 


Having  thus  noticed  Settlements  of  Real  Estate  to 
the  separate  use  of  a  Feme  Covert,  it  may  be  an  excuse 
able  digression  to  advert  to  the  principles  that  have 
been  laid  down  respecting  separate  Personal  Estate, — 
the  manner  in  which  it  may  be  created  otherwise  than 
by  Settlement, — and  the  dominion  which  the  Wife  pos- 
sesses over  such  separate  Property;  as  well  as  to  notice 
those  Settlements  which  Courts  of  Equity  compel  Per- 
sons to  make  who  apply  to  them  for  their  assistance 
to  obtain  Property  in  right  of  a  Feme  Covert.  The 
Settlement  which  a  Person  clandestinely  marrying 
an  Infant  Ward  of  Chancery  is  compellable  to  make, 
has  already  been  considered  (r). 

By  the  strict  Rules  of  the  Common  Law  a  Wife 
can  have  no  separate  Interest.  Her  Property,  as 
well  as  her  Person,  is  under  the  control  of  her 
Husband.  There  is,  indeed,  a  notable  exception  in 
regard  to  the  Queen  consort,  who,  in  respect  to 
private  rights,  is  considered  as  a  distinct  and  separate 
person  from  his  Majesty  the  King.  She  may  sue 
and  be  sued  alone,    and   in  her  own  Name.     She 

(0)  Per  Lord  Hardwicke  in  in  Bureau  v.Ztan.  s  Ves.  jua. 

Peacock  v.  Monk^  s  Ves.  191 ;  608. 

and  $ce  Fettiplace  v.  Georges,  f  \  m    t^      m^n  ••!, 

3  Bro.  C.  C.  10.  (y)  ^''*^  ^-  ^«^»  a  -**• 

{p)  Parkes    and  Whites,  11  379- 
Yes.  332 ;  and  see  what  is  said         (r)  Ante,  p,  351. 
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can  take  directly  by  Grant  from  the  King,  or  from 
any  other  Person,  without  any  intervention  of  Trus- 
tees ;  and  can  execute  a  Bond  or  other  Specialty, 
and  may  convey  her  Estate  without  his  being  a 
Party  to  such  Security  or  Conveyance  (s). 

The  strictness  of  the  Common  Law  in  regard  to 
private  persons  has  been  much  relaxed  by  the  de- 
cisions of  Courts  of  Equity ;  with  what  propriety, 
it  is  not  here  necessary  to  inquire. 

By  Devise  a  married  Woman  may  acquire  a  sepa- 
rate  Interest  without  the  intervention  of  Trustees ; 
and  the  legal  Estate  devolving  on  the  Husband  he 
will  be  decreed  to  be  a  Trustee  for  the  Wife  {t) ; 
though  Lord  Cowper,  in  the  first  Case  on  the  subject 
appears  to  have  expressed  some  doubts  (m\  Nor  are 
technical  words  necessary  in  a  Devise  or  Bequest  to 
make  it  a  separate  Trust ;  for  if  Property  is  bequeathed 
to  "  the  separate  Use  of  the  Wife**  (j:*),  or^r  her 
Maintenance  (i/\  or  to  the  Husband,  '*  Jbr  the 
Livelihood  qf  the  Wffe^**  this  has  been  held  to  make 
him  a  Trustee  (z).  So,  a  bequest,  without  the  inter- 
vention of  Trustees,  to  a  married  Woman,  to  her  sok 
and  separate  use,  (a)  or  a  Legacy  to  a  Feme  Covert, 
'*  her  receipt  to  be  a  stifficient  discharge  to  the 
Executors^**  makes  the  Husband  a  Trustee  for 
her  (i) ;  and  a  present  to  the  Wife*  by  the  Husband's 

(*)  I  iDst.  133'.  a  RoU.  Abr.  (y)  Tot.  158. 

213. 4  Co.  23^  («)  Darley  v.  Barley y  3  Atk. 

(0  Bennetts  v.  Baw,   2   P.  399  :  but  see  the  observations 

Wms.  316.    Tarher  v.  Broo**,  «^^'«  [^ase,  a  Bro.  C  C.  383, 

Q  Ved.  fA'k  where  the  Report  is  said  to  be 

^  .   rr                .r           '  «  incorTCct,  and  the  Decree  con- 

(»)  Harvey  v,  Harvey,  1  P.  ^ary, 

Ww.  124.  S,  C.  2  Vem.  G^gf.  ^^^  gu^i,,  187,  8. 

(jp)  Pari^  V.  Brooifcf,  9  Vcs.         C^)   Lee   against   Prieaus^ 
583.  3BV0.  €.0,381. 

HH4 
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Father,,  or  even  by  a  Stranger,  during  the  Coverture^ 
has  been  considered  as  a  Gift  to  her  separate  use  {b). 
So  where  the  annual  produce  of  certwi  Property  was 
directed  to  be  paid  **  into  the  proper  hands"  (^  a 
married  Woman  (c)  ;  and  where  Property  was  con- 
veyed by  the  Feme  before  Marriage  to  Trustees, 
**  for  her  •  own  sole  use  and  benefit  *'  (</),  these 
expressions  were  held  to  pass  a  separate  Estate. 
In  general,  however,  it  seems  that  to  prevent  the 
operation  of  the  marital  right  over  the  Property  of  a 
married  Woman,  a  clear  intention  that  it  shall  be 
to  her  separate  use  must  appear ;  and  therefore  a  mere 
Trust  to  pay  the  Interest  to  her  for  Life,  without 
saying,  to  her  separate  use,  is  not  sufficient;  the  mere 
intervention  of  Trustees  never  having  had  the  effect 
of  vesting  a  sole  and  separate  Interest  in  the  Wife  (e). 

A  personal  Gift  may  be  made  to  a  Feme  Covert 
without  a  power. of  disposition,  or  with  a  limited 
power  (y*) ;  but  personal  Property,  unlc^  tied  up, 
where  it  is  enjoyed  separately,  will  be  so  with,  all 
its  incidents  (^).  It  is  a  Rule,  thei:efore,  that  a 
married  Woman  is  to  be  considered  as  a  Feme  Sole  in 
respect  of  her  separate  Property  (A),  except  as  to  Con- 
tracts with  the  Trustee  of  her  separate  Estate,  who  is 


(b)  Graham  v,  Londonderry^ 
3  Atk.  393. 

(c)  Hartley  v.  Hurle,  5  Ves. 
545- 

{(I)  Ex  parte  Bai/f  1  Madd. 
Rep.  199. 

(<r)  Lumbv.  Milnesy  5  Ves,  517. 

(./)  Wagstqf  and  Smith,  9 
Ves.  524.  Hyde  v.  Price,  3 
Yes.  437;  and  see  More  r. 
Huish,  5  Ves.  694. 

(^>JW/fp2fnre  against  Georges, 
3  Bro.  C.  C.  10. 


(k)  Hulme  ▼.  Tenant,  1  Bm. 
C.  C.  21,  and  the  observations 
on  that  Case  in  Nantes  ▼.  Car- 
rack,  9  Ves.  1 88.  Lilliav.  Ahrey, 
1  ^  Ves,  jun.  278.  iVittf  v. 
i^mf^i,  4  Bro.  a  C.  346.  P«r- 
cocky.  Monk,  2  Ves.  sen.  19a 
Socket  and  Wray,  4  Bro.  C.  C. 
486.  S.  C.  iA  note  to  s  Atk. 
50.  Heailey  r.  Thomas,  15  Ves. 
.596.  WagstaffwtA  Smiih,  9 
Ves.  524.  Witts  ▼.  DanJtins, 
12  Ves.  501. 
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not  allowed  to  deal  vrith  her  (A).  Doubts,  indeed,  have 
recently  been  entertained  (f),  whether  a  Feme  Covert 
can  part  with  her  separate  Estate  in  favour  of  her  Hus- 
band,, but  the  opinion  of  Lord  Eldon  and  of  the  Pro- 
fession appears  to  be  that  she  may ;  and  the  Authori- 
ties (Jk)  are  to  that  eflfect.  The  Wife  cannot,  however, 
transfer  to  her  Husband  Personal  Property  settled  in 
Trust  for  her,  surviving  her  Husband,  absolutely  (J). 

She  may  convey  away  her  separate  Estate,  her 
Life  Interest  in  Stock,  for  instance  (tti),  nor  is  it 
necessary  the  Trustee  should  join  in  the  Convey- 
ance (n),  unless  his  assent  is  expressly  rendered 
necessary  by  the  Instrument  giving  her  that  Pro- 
perty (o).  The  Court  will  never  encourage  the 
locking  up  of  Property,  which  would  be  the  case  if 
separate  Property  could  not  be  disposed  of  (jp).  She 
may  grant  an  Annuity  out  of  her  separate  Estate  (q\ 


(h)  Dalbiac  ▼.  Dalbiac,  16 
Yes.  133. 

(t)  By  Vice  Chantdlor  Leach^ 
in  some  cases  not  yet  decided. 

Qc)  Milnes  v.  Busk,  2  Yes. 
jun.  498;  and  see  Patold  v. 
Ddaval,  1  Yes.  518. 3  Yes.  670. 
JSfii5  V.  Atkinson,  3  Bro.  565. 
In  Frederick  v.  Harhoell,  1 
Cox,  193»  a  Sum  of  Money  in 
the  Funds  being  given  by  WiU 
to  Trustees  for  the  separate 
use  of  a  Feme  Covert,  and  to 
be  subject  to  her  appointment 
after  her  death  ;  the  Wife  made 
an  appointment  of  this  Money 
to  her  Husband ;  and  on  a  Bill 
filed  by  Husband  and  Wife 
against  the  Trustees  to  transfer 
this  Fund,  the  Court,  on  exa- 
mination of  the  Wife,  decreed 
the  same.  See  also  what  Lord 
Eldon  says  in  Parkes  v.  IVhite^ 
ji  Yes.  222,  &c.  That  a  Feme 


Covert  may  enter  into  a  Con- 
tract of  which  her  Husband 
and  herself  are  to  enjoy  the 
benefit.  See  'Masters  v.  Fuller, 

4  Bro.  C.  C.  19.  S.  C.  1  Yos. 
jun.  513.  3  Atk.  380.  Stamford 
V.  Marshall,  2  Atk.  69.  nag- 
staffs.  Smith,  g  Yes.  524. 

(f)  Richards  y.  Chambers,  10 
Yes.  580. 

{m)  Chesslyn  ▼.  Smith,  8  Yes. 
183;  and  see  Brawn  v.  Like, 
14  Yes.  30a. 

(n)  1  Ves.  518. 

(0)  Pybus  V.  Smith,  1  Yes. 
jun,  193,  4.  Essex  v.  Atkins, 
14  Yes,  547. 

( p)  Starttford  v.  Marshall,  2 
Atk.  69. 

{q)  Wagsiaffs.  Smith,  9  Yes. 
534.  Essex  V.  AtkinSf  14  Yes. 
542,  overruling  Mores  v.  Hussh, 

5  Yes.  693.  Where  Money  was 
given  in    Trust    for    a  Feme 
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or  enter  into  a  Note(r),  BUI  (5),  Bond(0>  Con- 
veyance (w),  or  Agreement  (  jf\  as  if  she  were  a  Feme 
Sole,  and  a  Court  of  Equity  will  decree  a  satisfac- 
tion by  the  Trustees  out  of  her  separate  Property  (y). 
She  may  dispose  of  her  separate  Property  by  Will  (z)  ; 
but  it  has  been  recently  held,  that  the  separate  Pro- 
perty of  a  Feme  Covert  is  not  subject  to  general  de- 
mands upon  her  (a),  without  any  charge  on  her 
part,  either  express  or  implied.  There  is  no  case,  it 
seems,  where  a  demand  against  a  married  Woman, 
arising  out  of  a  fraud,  has  been  decreed  to  be  satis- 


Covert  for  Life  for  her  sepa- 
rate Use,  and  after  her  death 
to  her  ChUdreOj  it  was  held, 
that  though  she  might  contract 
to  raise  Money  by  Loan,  die 
could  not  by  way  of  An- 
nuity for  her  own  Life,  it  being 
loo  large  an  anticipation  ;  and 
leave  was  given  to  redeem  the 
Annuity  nom  the  beginning 
though  made  irredeemable.  [  Ca* 
xerltf  V.  Dudley^   3  Atk.  541.] 

(r)  BuUpin  v.  Clarke^  17 
Vcs,  365. 

(jt)  Stuart  ▼.  Lord  Viscount 
KfrlmaUj  3  Madd.  Rep.  387, 

(t)  a  Ves.  ip3,  Norton  v, 
TuroUle^  2  P.  Wms.  1^4 ;  ap- 
proved in  Soekett  ana  IVrai/, 
m  note,  2  Atk.  58;  and  re- 
ported 4  Bro.  C.  C.  486. 

(a)  2  P.  Wms.  144. 

(jp)  Master  v.  FtdUr^  1  Ves. 
jun.  513.  S.  C.  4  Bro.  C.  C.  ig. 
Grigbyv.  Cox,  1  Ves.  sen.  517. 

(j^*In  Briac6e  v.  Kennedy ^ 
July  21,  1762,  at  the  Rolls, 
M&  a  Creditor  of  Wife  by 
De'bt  contracted  befona  Mar- 
riage, was  decreed  a  satiB&ctioa 
out  of  her  sepafate  Estate  after 
the  Outlawry  of  her  Husband, 


(s)  Fettiflace  against  Gorges, 
3  Bro.  Chan.  Cas.  8,  C.  and 
see   1    Chan.    Cas;    82,  iits. 

2  Chan.  Cas.  182.  Free  Chan. 
44, 121.  Gage  v.  Littery  6  Dec. 
1705,  Lord  Harcourt's  MS« 
Tables,  1  Ves.  jun.  46.  Wag- 
staff BXi^  Smith,  9  Ves.  521 ;  and 
see  Bich  and  Cockdl,  in  9  Ve8« 
375.  HeatlevY.  Th&mas,isVeB. 
596.  If  a  Feme  Covert  has  a 
Power  of  appointadent  by  Will 
with  witnessl^  in  order  to  prove 
a  due  execution  of  her  Power, 
there  must  be  the  judgment  of 
the  Ecclesiasticai  Court  that 
the  instrument  is  tesfauncntary; 
and  proof  in  therCanrt  of  Ohaa* 
eery  by  the  Witnesses  to  the 
inatrumemt.  Riek  v.  CoeieS, 
9  VaflL  376;  or  if  m  the  execu- 
tion of  the  power,  Witnessss 
were  not  required  to  the  WiD, 
^t  in  addition  to  the  proceed- 
mgs  in  the  Eccleaiastiail  Comt 
there  must  be  proof  of  her 
signing  the  WiU. 

(a)  See   Greaiiy  t.   NoUe, 

3  Madd.  Rep.  70.  Stuart  v. 
Lord  Viscount  KtrkmaU,  ibid, 
p.  387.  Sed  vide  Kenge  v. 
DeUwdlf  I  Vem.  326. 
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fied  out  of  her  s^iarate  Estate  (li).  In  all  casesi 
where  the  separate  Estate  of  the  Feme  Covert  is 
sought  to  be  charged,  her  Trustees  must  I)e  Parties 
to  the  Bill.  There  is  no  Case  in  which  a  personal 
Decree  has  been  made  against  a  Feme  Covert.  She 
may  pledge  her  separate  Property,  and  make  it 
answerable  for  her  Engagements;  but  where  her 
Trustees  are  not  made  Parties  to  a  Bill,  and  no  parti- 
cular fund  is  sought  to  be  charged,  but  only  a  personal 
Decree  against  her,  the  Bill  is  demurrable,  and  cannot 
be  sustained  (c). 

Where  Money  was  vested  in  Trustees,  in  Trust  for 
Husband  and  Wife  successively  for  Life,  Remainder 
to  the  Children,  and  in  default  thereof  to  such 
Person  as  the  Wife  should  appoint ;  a  Deed  of  the 
Wife  conveying  this  contingent  Interest,  was,  upon 
a  Bill  filed  for  that  purpose,  established  (jd). 

It  is  observable,  that  in  most  of  these  cases,  illustra- 
tive of  the  absolute  power  of  a  Feme  Covert  over  her 
separate  Property,  no  examination  in  Court  was 
deemed  necessary,  as  it  is  where  she  is  parting  with 
an  Equity  (e).  Th^  Wife  cannot  by  examination  in 
Court  exercise  any  greater  or  other  power  over  her 
settled  Property  than  is  reserved  to  her  by  the  Settle- 
ment (jf).     The  contrary    doctrine  in    M'Cormic 


(b) '  See  Greatly   v,   Noble^  (d)  Guise  v.  Small^  i  Anstr. 

3  Madd.  Rep.  79,  and  what  is  277. 

said  by  the  Lord  Chancellor,  in  (^j  g^e  Sturgis  v.  Corp,  13, 

Jackson  Y.  Hobhousey  Q  Meriv.  Ves.    102;    and    Fraser    and 

4^3-  BaiUte,  1  Bro.  C  C.  5^^- 

(c)Frand8y.WigzeUfiMBAd.  (/)  Richards  v.  Chambers, 

Rep.  36a.  10  Ves.  583. 

VOL.   I. +-  H  U  6 
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^.  Bulkr  (e\  has  been  overruled  {f\     In  those  cases 
where  an  examination  in  Court  of  the  Wife  is  ne- 
cestery  the  Property  does  not  pass  by  force  of  the 
examination,   or  the  intervention  of  the  Gmrt,  but 
the  Equity,  by  the  consent  of  the  Wife,  being  put 
Out  of  the  way,  the  Court  makes  its  Decree  (g). 
'    It  may  be  remarked,  however,  that  where  the  sepa- 
rate Estate  is  to  be  disposed  of  by  the  Eeme  Covert, 
only  in  a  particular  manner  directed  by  the  Instru- 
ment giving  the  Estate,  she  cannot  charge  her  septirate 
Estate,  unless  it  be  done,  eo  modo^  as  prescribed  by 
the  Instrument  creating  the  separate  Estate  (h).  So  far 
as  the  Instrument  creating  her  separate  Estate  makes 
her  a  Proprietor,  so  far  is  she  a  Feme  Sole  ;  and  if 
she  has  pledged  her  Estate  according  to  her  power, 
the  Trustees  must  hold  it  to  the  Uses  she  appoints  (i). 
In  some  cases  it  seems  to  have  been  thought  that  a 
restriction  on  a  Feme  Covert's  power  over  her  sepa- 
rate  Estate  might  be  inferred,  but  the  settled  doctrine 
now  seems  to  be  that  the  Instrument  giving  her  the 
Property  must  contain  express  words  restricting  the 
Wife's  general  Power,  in  order  to  effect  such  restraint. 
Though  the  Trust  be,  to  pay  the  Money  into  the 
hands  of  the  Feme  Covert  from  time  to  time,  and 
take  a  Receipt  from  her,  yet  still  she  has  an  absolute 
disposing  Power  over  it  (A*). 

(0  This  case  was  cited  from         {g)  See  Richards  v.  Cham- 

a  MS.  note  of  Mr.  Cox,  in  Sper^  bers^  lo  Ves.  587. 
ling  y.Rochfurtj  8  Ves.  170,  and         (A)  Jones  and  Harris^  g  Ves. 

is  since  pul^lished,  1  Cox,  358.  497;  see  also  Essex  v.  AtMns, 

Lf)  So  stated  in  Sperling  v.  14  Ves.  546.      Lard  Strange 

Rocheforty  8  Ves.  174,  and  in  v.  Smithy  Ambl.  264. 


Richards  v.  Chambers,  10  Ves.  (i)  Pyhus  ▼.  SinM,  1  Ves. 

583;  and  see  what  is  said  to  jun.  194. 

the  same  effect  in  WooUands  >.  (k)  In  Pybusv.  Smithy  1  Vet. 

Cnnocher,  la  Ves.  178.  jun.  S.C.  3Bro.  194,  C.C.  34^, 
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But  where  a  Settlement  was  made  by  a  Husband 
on  his  Wife,  of  Money,  to  pay  the  Interest  to  her  for 
Life,  with  a  proviso  against  anticipation^  it  was  .held 
she  could  not  charge  her  separate  Estate  (/);  and 
Lord  Eldon  seemed  of  opinion  she  would  not  be 
chargeable  even  in  the  case  of  a  Fraud,  as  in  that 
mode  she  might  acquire  a  power  of  alienation  against 
the  intention  of  the  Settlor  (m). 

In  one  Case,  where  a  Legacy  was  given  to  the  Wife 
Jbr  her  separate  use  during  her  Life,  with  Remainder 
to  such  Person  and  for  such  Uses  as  she  should 
appoint  by  WiU^  and  in  default  of  Appoiatment,  to 
her  Executors^  it  was  ordered,  upon  her  consent,  tp 
be  paid  to  her  Husband  (n) ;  but  this  Case  has  been 
subsequently  overruled,  and  the  power  of  disposition 
confined  to  a  disposition  by  Will  only  (o). 

Where  a  Feme  Covert  granted  an  Annuity  charged 
upon  her  separate  Property,  and  the  Annuity,  owing 
to  the  fault  of  the  Grantee,  failed,  it  was  held  that 
the  separate  Estate  was  not  liable  for  the  Consideration 
Money,  and  that  there  was  no  Equity  specifically  to 
affect  the  Fund  {p). 

By  Marriage  the  Hudband  acquires  an  absolute 
Property  in  all  the  personal   Estate  of  his  Wife» 

Lord  Thurlaw  doubted  this  ;  (n)  NictomanT.  CaHony,men- 

but  subsequent  decisions  have  tioned  in  note  i,  to  WuiaU  y. 

overruled    that    doubt.      See  Cayy  Q  Atk.  68. 

Brandon  v.  Robinson.  18  Ves.  /  \   a    r^Aj.        nr 

434,  and  Jackson  v.  Hothouse,  ^A'}.  t  Zl\     ^^iJTZ 

2Meriv,487.     fViUs  v.  Dav>-  ^T     '^.TJ\'^.^*?^J^ 

kins,  13  Ves.  501.    Browne  v.  I;  ^^^  |/^^-  ^^'  ^'  ^'  ^  ^^' 

Like,  14  Ves.  30.  i^.  i^.  4<>  • 

(  / )   Jackson   r.    Hobhouse^  {p)  Jones  and  Harris,  g  Ves. 

3  Meriv.  483  ;  and  see  what  is  485.     See  also  Williams  and 

said  in  Brandon  v.  Robinson,  Duke  of  Bolton,  2  Ves.  138. 

18  Ves.  434.  SperUng  v.  liochfordf   8  Ves, 

(pi)   Jackson    v.    Hobhouse,  164^  Sockeit  and  fVratf,  i\.  IRro. 

a  Meriv.  483.  C.  C.  486. 

VOL.  !•  +-  H  H  7 
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capaUe  of  immediate  and  tangible  possessioh  j  and  if 
he  marries  without  a  Settlement,  there  is,  as  to  such 
Fhiperty,  no  Equity  to  a£S>rd  her  relief  (^) ;  but  if 
her  Property  is  such  as  can  only  be  reduced  into 
Possession  by  Action  at  Law,  or  Suit  in  Equity,  he 
has  only  a  qualified  Interest,  such  as  will  enable  him 
to  make  it  an  absolute  Interest  by  reducing  it  into 
Possession ;  and  with  regard  to  choses  in  actiofij  if  he 
does  not  reduce  them  into  Possession  they  will,  eyen 
at  Law,  in  case  of  his  death,  survive  to  the  Wife  ((). 

What  Interests  survive  to  the  Wife  in  Equity,  is 

determined,   in  general,  by  analogy  to  the  Rules 

of   Law.      As    at  Law  her  choses  in  action  not 

reduced  into  Possession  by  the  Husband  survive  to 

her,   so  do   her   equitable   Interests   in  the  same 

case  survive    to    her    in    Equity;    but  there   are 

some  legal  Interests  which  do  not  admit  or  stand  in 

need  of  being  reduced   into  Possession,   being  in 

Possessi(m  already,  and  not  lying  in  Action  ;  as  Terms 

for  years,  and  other  Chattels  Real,  of  which  the  l^al 

Title  is  in  the  Wife ;  but  these  will  survive  if  no  act 

is  done  by  him  ;  but  he  may  assign  them,  and  thereby 

pass  the  legal  Interest,  whether  with,  or  without, 

consideration  (u).  The  analogy  is  followed  in  Equity. 

Equitable  Interests  of  the  same  description  may  be 

transferred  in  the  same  manner.     With  respect  to 

choses  in  action  they  are  not  assignable  at  Law; 

consequently  the  Husband's  Assignment  cannot  pre* 


{s)  See Incledon y, Northcoiey  in  Execution  for  his  Debts; 

^  Atk.  435*  but.  it  is  not  so  absolutelv  his  at 

(i)  Latigham  v.  Nenny,    3  to  be  transmissible  to  his  re- 

Ves.  469.  presentativesy  against  the  claim 

(tt)  Mitfbrd  v.    Mitford^  9  of  the   wife,  sunriring    him. 

Ves.  99,  &c.  So  he  may  fodeit  WUdman  v.  JfVildman,  g  Ves. 
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vent  their  leg^ly  surviving  to  the  Wife.  In  strict 
analogy,  therefore,  equitable  Interests  of  the  nature 
of  chases  in  acti&n  ought  not  to  be  afifected  by  h» 
Assignment.  But  in  Equity,  a  distinction  seems  to 
have  been  made  between  a  vohmtaty  Assignment, 
and  an  Assignment  for  valuable  Consid€raiian{s) ;  and 
that  the  Wife  surviving  is  not  bound  by  his  voluntary 
Assignment  (y),  though  she  i&  bound  by  an  Ass^* 
ment  for  a  valuable  ConsideratKm  (jt).  But  the  Hus- 
band  cannot  dispose  of  his  WiJfe's  chattels  real  by 
Will,  nor  bind  her  Interest  by  a  mere  charge,  as  aai 
Annuity,  &c.  (a),  or  by  a  Judgment  without  execu- 
tion; but  his  contract  to  sdl  will  be  an  equitable  aliena«- 
tion  (b\  and  if  the  Wife  should  survive  the  Husband^ 
the  term,  so  far  as  it  shall  not  have  been  aliened  or  for- 
feited by  the  Husband,  will  remain  with  the  Wife  (c), 
but  if  the  Husband  should  survive,^  it  will,  whether 
legal  or  equitable,  remain  with  him  ((/). 

The  general  Assignment  in  Bankruptcy  has  not 
the  effect  of  reducing  into  Possession  a  Legacy  of 
Stock,  in  Trust  for  the  Bankrupt's  Wife ;  and  she  by 
surviving  becomes  entitled  (e).  So,  also,  it  has  been 
determined,  that  Stock  transferred  into  the  name  of  a 
married  Woman,  as  next  of  Kin  of  an  Intestate  upon 
the  death  of  her  Husband,  without  having  done  any 
act  with  reference  to  it,  except  signing  partial 
transfers  by  her,  survives  to  her  (y). 

(^)Mitfordyr.MitfordyQ\es.      ,    (b)  Steady.  Cragh,  9  Mod. 
99  42. 1  Preston  on  Abstracts,  343. 

(y)   Burnet    v.    Kinnaston,         (c)    *  \?^^'  361*. 
3  Vern.  401.  9  Ves.  99.  (rf)  Alleyn  15.  7  RoJl.  Abr. 

/  K  n^  T\    J     «    A*i       345>  6.      I    Preston  on  Ab- 

iz)  Boies  y.  Dandy,  2  Atk.     ^J^^^,  34.^ 

307.  Lord  Carteret  V.  Patdwl,         ^^^  M«//&rrf  v.  Mitford,  9  Ves. 
3  "•  Wms.  197*   9  '^es.99*  87. 

(fl)  1  Inst.  351*..  1  Preston  if)  Wildman  v.  Wildman, 
on  Abstracts,  343.  9  Ves.  174. 
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If  a  Sum  of  Money  be  ordered  to  be  paid  to  tbe 
Husband  in  right  of  his  Wife,  it  is  a  vested  Interest 
in  him,  and  though  he  dies  before  payment,  it  does 
not  survive  to  the  Wife,  but  goes  to  his  £xecutora(d). 

A  Possibility  of  the  Wife,  it  has  been  held,  may 
be  assigned  for  a  valuable  consideration  {e)  \  but  in 
a  recent  case  it  was  held  that  the  Husband  cannot 
assign  his  Wife's  reversionary  Interest  in  Stock,  so 
as  to  prevent  her  claim  by  Survivorship  (^f). 

A  Consent  by  the  Wife,  de  bene  esse,  on  a  Bill 
for  that  purpose,  has  been  taken  for  the  sale  of  the 
Wife's  reversionary  contingent  Interest  in  Stock  (^); 
but  in  a  subsequent  Case  (h)  the  Court  reused  to 
take  the  Wife's  consent  to  part  with  her  reversionarj 
Interest  in  Personalty. 

Where  a  Husband  and  Wife,  in  right  of  the  Wife, 
apply  to  demand  an  execution  of  a  Trust  of  Real 
Estate^  the  Court  makes  no  terms  with  the  Husband, 
because  the  Wife,  when  the  Estate  is  recovered,  may 
keep  it  (1) ;  but  where  the  Husband's  claim  to  his' 
Wife's  personal  Property  must  be  as^rted  by  Suit 
in  Equity,  aa  where  the  Property  is  vested  in  Trus- 
tees who  have  the  legal  right,  he  cannot  reach  it 
without  joining  her  with  him  in  the  Suit  (U) ;  and  in 
such  case  the  Court  will  make  him,  thus  seeking  for 


{d)  Heygate  v.  Annedey^  3  13    Ves*  174,   overruling  the 

Bro.  C.  C.  362.  Sedvide  contra  Argument  of  Mr.  Madocks  in 

Nanney    v.   Martin,    1  Chan.  SaddingtondiXi&  Kinsman^  I'Bfto^ 

Cas.  27.  C.  C.  47. 

{e)  Bates  Y,  Dandy 9  2  Atk.  (A)  Pickard  v,   Roberts,    3 

307.  Hawkins  v.  Obyn^  3  Atk.  Madd.  Rep.  384. 

549.  '  (t)   Ltwtan  T.    Tempestf   t 

(y* )  Honuhy  v.  Lee,  3  Madd.  Vem.^  630. 

Rep.  16.  (Jc)  1  Chan.  Cas.  41 .  Nelson^s 

{gj  WooUands  v.   CrODcher,  Rep.  78. 
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£qtiity,  do  Equity,  and  provide  for  her,  unless  she 
consents  to  give  the  Property  to  him(/),  or  the 
Property  is  a  mere  Life  Interest  in  the  Wife,  and 
her  Husband  has  not  deserted  her,  or  become  Bank- 
rupt (m).  The  first  Case  in  which  this  Principle 
was  acted  upon  appears  to  have  been  Mason  v. 
Masters,  decided  by  Lord  Nottingham.  There 
the  Defendant,  a  mean  and  indigent  Man,  stole 
a  Marriage  with  one  that  had  500/.;  half  was 
paid  down,  half  was  secured  by  Bond.  The  De- 
fendant sued  upon  the  Bond,  and  Lord  Notting- 
ham restrained  the  Action  till  some  provision  was 
made  for  the  Wife  out  of  the  Money;  and  at 
the  same  time  dismissed  a  Bill  brought  by  a  Cre- 
ditor of  the  Husband  against  the  Trustee  of  this 
Bond,  to  pay  him  out  of  this  Security,  which  was  a 
kind  of  Attachment  in  Equity  (n).  If  a  Feme 
Sole  Mortgagee  marries,  and  the  Husband  files  a  Bill 
of  Foreclosure,  the  Court  will  not  compel  the  Mort- 
gagor to  pay  the  Money  to  the  Husband  without 
his  making  some  provision  for  his  Wife  ;  or  at  least 
the  Wife,  by  an  application  to  the  Court  against  the 
Husband  and  the  Mortgagor,  may  prevent  the  pay- 
ment of  the  Money  to  the  Husband,  unless  some 
Provision  were  made  for  her  (o). 

In  all  cases;  indeed,  where  the  Wife  has  a  demand 
in  her  own  right,  and  the  Husband  applies  to  the 
Court  in  her  right,   and  there  is  no   Agreement 

(2)  Liufy  Oxenden's  Case,  s  (n)  See  this  Case  stated  bj 
Vem.  494.  Lansham  v.  Nenny^  Lord  Northin^on  in  Forbes 
3  Yes.  469,  BXidMUner  v.  Col-     v.  PhippSy  1  Eden,  506. 

(fit)  See  fVrtgkt  v.  A/or/ey,     ^)J  V 

nVes.  12,  &c  wms.459- 
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previous  to  the  Marriage  (p)^ '  it  is  an  established 
Rule  (of  doubtful  policy,  perlmp^)  {q\  that  fiie 
Husband  will  not  be  allowed  to  obtain  his  Wife's 
Fortune  (unless  it  be  under  200/.  or  10  iL  in  an- 
nual payment  (r),  or  unless,  perhaps,  where  the 
Property  is  small,  and  the  Husband  is  a  Freeman  of 
London)  (5),  without  making  a  Provisicm  for  her ; 
nor  does  an  inadequate  Provision  for  her  by  voluntary 
Settlement  after  Marriage,  vary  the  Rule  (/)•  The 
doctrine  is  not  modem ;  it  is  adverted  to  in  a  very 
early  Case  by  the  Lord  Keeper  Coventry  (u)  ;  but, 
(as  it  has  been  justly  observed,)  it  is  difficult  to  dis- 
cover the  ground  of  the  Wife's  Equity  (j*). 

The  Rule  appli^  not  merely  to  the  Husband^  but 
to  Persons  claiming  through^  him.  Whether  by  ope- 
ration of  Law,  or  otherwise ;  on  the  fiardcmptcy,  for 
instance,  of  the  Husbibd,  it  applies  to  his  Assignees; 
The  Assignees  of  a  Bankrupt  take,  as  the  Husband 
would  have  done,  subject  to  the  equitable  Interest 
of  the  Wife,  and  are  bound  to  make  a  proper  Settle- 
ment (y).  In  one  Case,  hidfthe  Property  was  given 
to  the  Wife  (z)f  and  this  seems  the  usual  courae  in 


{pi  See  Brett  v.  Fercerp  3 
Atk.  400. 

(q)  Brown  and  JSfton,  3  P. 
Wms.  205.  4  P.  Wms.  639. 

(r)  March  v.  Headf  3  Atk. 
7do;  and  dee  General  Order, 
Beames's  Orders,  &c.  464. 

{s)  See  Adams  and  Pierce^ 
3  P.  Wms,  13.  Sed  qum,  as  to 
this«  since  the  stat.  2  Geo.  I. 
c.  18,  which  gives  Freemen  a 
Power  of  bequeathing  their 
Personal  Estates* 

(0  2  Atk.  448. 

(u)  Tanfidd  v.  Davenport^ 
Tothill,  p.  114. 


{x)Lloffd  V.  IFiUiamiy  1  Madd. 
Rep.  458. 

(  v)  Jacobson  v.  WUUanu^  « 
P.  Wms.  382.  Ex  parte  Co^ 
game,  1  Atk,  192.  Grey^.Ken' 
tiih,  lb.  280.  fVorsall  v.  Mart, 
2  Dick.  647.  Mii/wxi  t.  Mit- 
ford,  9  Ves.  87.  IFrigkt  t. 
Morley,  w  Ves.  101.  Lamb^. 
Milnes,  3  Ves.  517.  Freeman  ▼. 
Pardi^,  3  Ves.  4^4.  GfUMtf  t. 
Probert,  2  Ves.  680.  Priagie 
and  Hodgson,  3  Vea.  617. 

(z)  Broome  v,  Clarke,  3  Vet. 
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such  eases  (a).  A  Settlement  before  Marriage  of  part 
of  her  Property  to  her  separate  use,  does  not  bar  her 
of  this  Equity  (b).  Where  on  a  Bill  filed  by  the 
Assignees  of  a  Bankrupt,  to  recover  Money  to  which 
the  Bankrupt  was  entitled  in  right  of  his  Wife,  the 
usual  reference  was  made  to  the  Master,  to  consider 
of  proposals  for  ^  Settlement  on  the  Wife  and  Child- 
ren, the  Master  approved  of  a  Settlement  of  the 
whole  property  on  the  Wife  and  Children.  Excep- 
tions were  taken  to  his  Report,  and  allowed,  and  he 
was  directed  to  re- view  his  Report  (e). 

So,  too,  the  Rule  applies  against,  a  voluntary 
Assignee  of  the  Husband  (<Q,  and,  as  it  seems,  even 
against  a  Purchaser  for  a  valuable  consideration  of 
the  Wife's  interest  irom  the  Husband  (e\  except,  per- 
haps, in  the  case  of  a  TYtist  of  a  Term  for  years  of 
Land,  as  to  which  "Lord  Nottingham  {f)  expressed 
great  surprize,  and  others  have  entertained  doubts  C^). 
The  point,  whether  the  Equity  of  the  Wife  can  be 
barred,  or  affected  by  the  Husband's  Assignment  for 
a  valuable  consideration,  was  once  much  questioned, 
but  Lord  Northington  Qi)  held  she  was  entitled  to  a 
Provision  in  such  case  ;  and  Sir  Lloyd  Kenyon  said 
*^  the  more  he  thought  upon  the  subject  the  more  he 
was  satisfied  that  such  an  Assignee  must  be  subject  to 

(a)  1  Chrutian's  Bankrupt  v.  Mitford^  9  Yes.  100.  Wright 

Law,  p.  371.  V.  Morl^f  n  Ves.- 17,  22. 

{b)£urd<m  y.  Dean,  a  Vcs.  (yrj  gee  FUi  v.  Hunt,   1 

juii.607.  Vera.  18. 

(c)  Beresford  v.  Hobsan,   1  ,  .      --      ^      c-    »^       . 
Madd.  Rep.  362.  ^^)  f  J.^'  '9'Jtr  Edxmrd 

(d)  Jewsm  V.  Mindsan,  2  Atk.  Turner  sCsae,  1  Vern.  7.  Tu^ 
.^  ^  dor  and  Samyne,  2  Vera.  270 ; 

(e)  Macauley  v.  PhiOips,  4     ^JtT'^go*^'^  "'  Moukon, 


Yea.  19 ;  and  see  IVright  and 
Ikdier,  a  Ves.  711 ;  out  this 
point  hasbeen  doubted.  Mt^tf     ton,  1  Eden,  370. 
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the  9aine  Equity''  (i).  Lord  Alvanley  admitted,  that 
Lord  Hardwicke  and  Lord  Thurlow  (Ar)  intimated 
difficulties  whether  an  Assignment  for  a  valuable  coiu 
sideration  might  not  support  the  right  of  the  Assig- 
nee, or  at  least  evade  this  Equity ;  but  he  observed, 
''  I  have  looked  into  almost  every  Case,  and  have 
never  seen  it  determined,  that  any  such  Equity  does 
exist  in  favour  of  the  Assignee  "(/;.  Sir  William  Grant 
seems  to  have  thought  there  were  some  cases  very  dif- 
ficult to  reconcile  with  Lord  Alvanley's  proposition, 
for  that  there  was  hardly  any  other  ground  upon  which 
Lord  Hardwicke  (m)  proceeded  in  some  of  the  Cases 
before  him  (n).  An  Assignment  by  a  Husband  of 
Dividends  of  Stock,  in  right  of  his  Wife,  to  the 
amount  of  100  /•  a  year  out  of  260  /•  was  held  good, 
though  a  doubt  was  expressed,  what  would  have  been 
the  effect  if  the  whole  of  the  Stock  had  been  as- 
signed (0). 

If  the  Father  of  the  Wife  covenants  to  pay  a  sum 
of  1,000/.  to  the  Husband,  this  is  no  part  of  the 
Wife's  Efltate,  and  may  be  obtained  without  a  Set- 
tlement {q). 

Whenever  the  Husband  can  come  at  the  Estate  of 
his  Wife  without  the  aid  of  a  Court  of  Equity,  the 


(t)  Roberts  v.  Roberts,  2  Cox, 

(iE:)'See  what  Lord  Thurlow 
laid  in  Worrd  v.  Marlary  and 
Bushnan  v.  PeU,  mentioned 
1  P,  WmB.  459,  in  note.  JVor^ 
roll  ▼.  Marlar  is  gince  reported 
1  Cox,  15&. 

{t)  Like  V.  Beresfordf  3  Ves. 
51 1, 51 2.  and  see  Pryor  v.  HUl, 
4  Bro.  C.  C.  139.  Pope  y.  GrU' 
sham,  4  Bro.  C.  C>  3^6. 


(m)  See  Grey  and  KenHsk, 
1  Adc.  a8o»  but  said  to  be 
*^  arrant  nonsense"  as  reported, 
1  Dick.  494.  Bates  ▼•  Damdyt 
3  Atk.  208 ;  and  see  Lord  Car- 
teret V.  Paschal,  3  P.  Wms.  199. 
before  Lord  King. 

(fi)  Wright  T.  Morley,  1 1  Yes. 
17.  S.C.MS. 

(o)  Wright  y,  Morley,  1 1  Ves. 
12. 

{q)  Brett  y.  Forcer^  3  AdL 
405* 
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Court  cannot  interfere  (r)  ;  nor  will  the  Court, 
as  before  observed,  interfere  where  the  Wife's  Pro- 
perty does  not  amount  to  200  /.  (js).  He  may  dis** 
pose  of  the  Trust  of  a  Term  which  he  has  in  right 
of  his  Wife,  as  well  as  of  the  legal  Estate  of  a 
Term  which  he  has  in  her  right,  without  making  a 
Settlement  (^).  So  also,  if  the  Wife's  Debtor  pay 
her  Debt  to  the  Husband  (u)  ;  or  if  before  a  Bill  is 
filed  a  Trustee  who  has  the  Wife's  Property,  Real  or 
Personal,  chooses  to  pay  the  Rents  and  Profits  of  the 
Real,  or  hand  over  the  Personal,  Estate  to  the  Husband, 
(an  improper  act  on  his  part)  (or),  the  Wife  has  no 
remedy ;  but  after  a  Bill  filed  such  Trustee  cannot 
exercise  a  discretion  ;  for  the  Bill  makes  the  Court  a 
Trustee,  and  takes  away  his  previous  right  of  dealing 
with  the  Property  (y).  The  Husband,  it  seems,  may 
transfer  Bank  Stock  belonging  to  his  Wife,  and  the 
Bank  cannot  prevent  it,  nor  can  a  Court  of  Equity,; 
in  such  case,  interfere  to  procure  a  provision  for 
her  {z). 

There  is  no  instance  of  a  Debtor  calling  upon  the 
Court  to  interpose  an  Equity  for  the  Wife  (a). 

The  equitable  right  which  a  married  Woman  has, 
in  a  Court  of  Equity/  to  a  Provision  out  of  her  own 
Fortune,  before  her  Husband  reduces  it  into  Posses- 


(r)  See  Aitomet/^General  v. 
Whorevoovd,  1  Ves.  539. 

(*)  5  Ves.  742,  in  note. 
Beames's  Orders,  464.  Ante 
p.  482 . 

(/)  Tudor  V.  Samyney  a  Vem. 
270.  Sed  rid.  4  Ves.  19. 

(,u)MUford  V.  Mitford,  9  Ves. 
100,  101.  Jewson  ▼•  Mouhon, 
3  Atk.  419. 


(x)  See  Lord  Elihank  v.  Moti" 
iolieu,  5  Ves.  743. 

(v)  Murray  v.  Lord  EHbank, 
10  Ves.  90;  and  see  Glaister\* 
Hevoery  8  Ves.  206.  Macatdey 
V.  Philips,  4  Ves.  p.  18. 

(z)  Ivildman  v.  Wildmariy  g 
Ves.  176;  and  see  Pringle  v. 
Hodgson,  3  Ves.  620. 

(a)  Glaister  v.  Hewer,  8  Ves. 
206. 
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sion,  Stands  upon  the  peculiar  doctrine  of  such  Courts. 
The  habk  of  the  Court  has  always  been  of  itself,  and 
without  any  application  previously  made  by  the  mar- 
ried Woman,  to  direct  an  inquiry,  where  Money  has 
been  carried  over  to  her  account,  whether  any  Settle- 
ment has  been  made  adequate  to  the  Fortune  she  then 
possessed  (b)  ;  for  the  Money  is  carried  over  subject 
to  that  inquiry  ;  and  the  constant  course  has  been  to 
direct  a  Settlement,  not  upon  the  Wife  only,  but  upon 
the  Children  also.  She  is'  not  permitted  to  say  she 
claims  a  Settlement  for  herself  and  not  for  her  Child- 
ren (c).  She  has  the  option  not  to  have  any  Settle- 
ment made  ;  but  if  a  Settlement  is  to  be  made,  it  is 
always  directed  for  the  benefit  of  the  Wife  and  Child- 
ren id).  She  m^y,  upon  examination  apart  from  her 
Husband,  and  with  full  knowledge  of  her  right,  the 
same  being  ascertained  (e),  wave  a  Settlement  (/), 
even  in  favour  of  a  Husband  who  is  insolvent  (g-),  and 
she  can  do  it  in  that  way  only  (A) :  an  Agreement  out 
of  Court,  even  where  the  Wife  lives  apart  from  her 
Husband,  is  insufficient  (J). 

From  several  Cases,  cls  reported^  it  m^ht  appear  doubt- 
ful whether  Children  have  any  substantive  and  inde- 
pendent right  to  claim  a  Settlement  out  of  the  property 
of  their  Mother,  if  a  Settlement  was  not  directed  during 

(A)  Lady  JElibanh  v.  Monto-  (/)  Sec  Wright  v.  BMitery 

lieu^  5  Ves.  743,  4.  March  v.  3  Yes.  677.  Dimmo<A  agaimt 

Head,  3  Atk.  72 1;  Atkimon^  3  Bro.  C.  C.  195. 

(c)  Murray  r.  Lorfi  Elibank,  ,  .    ^.,.            ^            .  . 

(rf)  Ibid.  C,  7.  ^7 ;  but  see  Ex  parte  Highm, 

(e)  Sterling  v.  Rochfori,  8  *  V^-  579- 

Ves.  164.  WooUands  v.  Crtyuy  (h)  Macatday  v.  PAAmw,  4 

cher^  12  Ves,  178.  Edmonds  v.  Ves.  18. 

Taomshendy  1  Anstr.  98.  Anon,         .  n.  ,, . , 
MS.  (0  Ibid.  15. 
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lier  life  (k).  Lard  Hardwicie  seems,  in  one  Case, 
to  have  thought  they  had  such  a  righ(  (/) ;  but  in  a 
subsequent  Case  he  held  differently  {m).  Sir  Thomas 
Clarke  considered  the  Children  as  having  a  right; 
but  his  Decree  was  afterwards  reversed  by  Lord 
NorlJungton  (n).  The  point,  however,  seems  set- 
tled by  a  recent  Case,  in  which  all  the  Authorities  were 
fully  considered  (0),  and  where  it  was  holden,  that  the 
Children  of  a  Feme  Covert,  a  Legatee,  have  no  Equity 
to  insist  on  a  Settlement  after  the  death  of  the  Mother, 
unless  there  is  a  Contract,  or  a  Decree  for  a  Settle- 
ment in  the  Life-time  of  the  Mother  ( p\  If  there 
lias  been  a  Decree  directing  a  Settlement  on  the  Wife 
and  Children,  and  she  does  nothing  to  wave  the 
Equity,  (for  in  this  stage  she  may  wave  it  as  to  her- 
self^ but  not,  perhaps,  as  to  her  Children)  (q\  and 
she  dies  before  the  Report,  the  Children  are  enti- 
tied  (r).  So  if  after  a  Proposal  of  a  Settlement  by 
the  Husband,  he  dies,  the  Childten  would  have  a  right 
to  have  it  carried  into  execution  (s). 

If  a  Husband  who  has  received  the  greatest  part  of 
his  Wife's  Portion,  (it  would  be  otherwise,  it  seems, 
if  he  had  received  no  part  of  her  Portion)  (/)  refuses 


(i)  Murray  against  Lord  Eli" 
bank,  13  Ves.  7. 

{I)  Grosvenor  v.  Lane^  a  Atk, 
i8oy  and  see  a  Ves.  672. 

(m)  Hearle  v.  Greenbank,  3 
Atk.  717. 

(n)  Seriven  against  Tapiey, 
Ambl.  509.  S.  C.  2  Eden ;  see 
also  Coded  t.  Phips,  1  Dick. 
391.  These  cases  are  noticed 
bj  Sir  WilUam  Grant,  in  Mur- 
ray  and  Lord  Elibanky  13  Ves. 


(0)    Lloyd  V.    fl^iUiams,    1 
Madd.  Rep.  450. 

(p)  Ibid. 

Iq)  See  2  Ves.  672, 

(r)  Murray  v.  Lord  Elibanky 
13  Ves.  1.  S.  C.  10  Ves.  84,  on 
demurrer  ;  and  see  Macaulay 
V.  Philips,  4  Ves.  19,  20  ;  and 
also  Becket  and  Becket,  1  Dick. 
343.  Roftve  V.  Jackson,  2  Dick. 

604. 

(«)  Anon.  8  Ves.  672. 

\i)  See  2  Ves.  562. 
Il  4 
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to  mak^  a  Settlement  out  of  the  small  remamder  of 
her  Portion^  the  fund  will  be  ordered  to  be  paid  into 
Court,  and  he  will  be  prevented  from  receiying  the 
interest  of  such  residue,  unless  he  is  starving  (»)• 

In  all  those  Cases  where  a  Settlement  is  made,  the 
Husband  is  considered  as  entitled  to  the  Income  of  his 
Wife's  equitable  interest  during  his  life,  unless  he  has 
received  some  fortune  with  her,  or  has  misbehaved  C^), 
as  by  running  away  with  a  Ward  of  the  Court  (jf\  or  is 
separated  from  his  Wife  {z),  or  leaves  her  unprovided 
for  (a),  or  has  become  a  Bankrupt  (6),  or  makes  a  gene- 
ral Assignment  for  the  benefit  of  his  Creditors  (r). 

And  the  Court  will  prevent  a  Husband  taking  Hxe 
interest  of  Money  in  Court,  the  property  of  the  Wife> 
upon  the  Wife's  Affidavit  of  ill  treatment ;  and  will 
direct  it  to  be  paid  into  Court  (d) ;  and  in  case  of 
desertion  (e\  or  other  ill  conduct  ( /),  will  order  her 
a  Provision  ;  and  where  the  Husband  goes  abroad, 
and  has  assigned  part  of  the  Dividends  of  Stock  belong-^ 
ing  to  his  Wife,  without  making  any  Provision  for  her, 
the  remaining  Dividends  will  be  ordered  to  be  paid 
to  her(g),  or  till  he  thinks  proper  to  return  and 
maintain  her  (A). 

(u)  BotKi  V.  Simmonsy  3  Atk.         (d)  Alexander  v.  AfCuUod, 

81.  cited  in  Ball  and  Monigomery^ 

(£)  MtKaulay  v.  Philips^  4  /  2  Ves.  jun.  191 ;  .and  alludel 

Yes.  15.  See  Bond  y,  Simmons^  to  in  De  MannetiUt  and  De 

3  Atk.  20.  ManneviUe,  10  Ves.  56. 

(v)  See  Like  v.  Beresfard,         (^j  Allerton  v.  Nowel,  mcn- 

^  ,T'^n      J    ^^  tioned  4  Ves.  709  ;  and  see 

(I)   BaU^d  MofUgtmery,      Qxenden  v.  Oxenden,  a  Vern, 

4  Bro.  C.  C  339-  S.  C.  2  Ves.      .q.  ' 

Tim     lOl  Ti/T^ 

(a)  Sieech  v.  Thonngton,   2        j/)  See  Allerton  y.  NmcU, 
Vet.  563.    JVrigfU  V.  Morku,      ^  ^®*'  **^ 

n  Ves.  12.  (g)  Wright  v.  Morley,  1 1  Ves. 

(b)  Wenman  v.  Maton,  1  P.      la- 

Wros.  459,  in  note.  (h)  Wathyns  v.  Watkyu^  a 

(c)  Pryor  v.  Hill^  4  Ves.  1 38.     Atk.  97. 
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In  one  Case,  where  advances  had  been  made  for 
her  Maintenance,  to  a  married  Woman  deserted  by 
her  Husband,  on  the  credit  of  a  Fund  in  Court  her 
Property,  and  exceeding  the  income  of  such  fund,  he 
was  ordered  to  be  reimbursed  out  of  the  Capital  (A). 

But  the  Court  will  not  interfere  if  the  Wife  refuses 
to  live  with  her  Husband  (i) ;  and  where  thete  had 
been  a  Divorce  for  adultery  by  the  Wife,  the  Chan- 
cellor refused  to  order  Money,  settled  to  her  separate 
use,  to  be  paid  either  to  the  Wife  or  the  Husband  (Ar) ; 
and  in  such  case,  Trustees  will,  if  necessary,  be  re- 
strained from  proceeding  at  Law  to  recover  her  sepa- 
rate Maintenance  (/)•  So,  if  the  Wife  refuses  to  live 
with  her  Husband  (wi),  or  elopes,  the  Court  will  not 
assist  her  in  recovering  Property  settled  to  her  separate 
Use  (n). 

If  a  Feme  Covert  has  Pin  Money  (0)  secured  by  a 
Term,  and  runs  away  and  lives  in  Adultery,  and  the 
Trustees  proceed  at  Law  to  recover  the  Term,  it 
seems  they  may  be  restrained ;  but  if  she  left  her  Hus- 
band on  account  of  ill  usage,  or  other  reasonable 
grounds,  or  the  Husband  acquiesced  in  her  departure. 
Courts  of  Equity  will  not  interpose  (^). 

If  an  annual  Sum  be  secured  for  the  Wife's  Pin 
Money  for  her  Apparel  and  Expenses,  and  the  Hus- 
band and  Wife  cohabit  together,  and  the  Husband 

(A)  Grei/  v.  Pearkes,  18  Ves.     and  2  -Dick.  806.  MiUhnay  y. 
196.  MilfUnavy  1  Vem.  53. 

(0  BiJIock  V.  Menzies,  4  Ves.       ^(4  What  Addison  thought 
g'  of  Pin  Money,  may  be  seen 

.f'v  ^             «*    *  r     z.      -  in  No.  ^gs  o^  t^e  Spectator. 

(*)  Carr  v.  Eastabrooke,  4  jr^^^  JEWon  has  said,  - 1  detest 

Ves,  140.  p£^  Money,  and  have  a  strong 

(/)  Moore  v.  MoorCf  1  Atk.  prejudice  against  it."    fVheat^ 

276.  &y's  Case,  1804,  MS. 

(w)  Bam.  136.  (p)  Sir  R.  More  and  Earl  of 

(»)  Zr^c  V.  Let,  1  Dick.  321.  Scarborough^  a  Eq.  Abn  156. 


arr  not 


I  •  I  f  i 


^^x 


an  £flate(c^  k  EaEsai  »  JL  fir  Efe^  re- 
aamder  to  hk  fini»  &c.  Sou  in  Tail»  dvi^  it  be  a 
pbiD  wioDg  and  ton  in  Ub  ID  do  ay  act  wUdiwill 
dertroy  thoie  contiiigent  Ktmmmifea^  (**&  Bost  bar- 
baroni  thii^''  Lard  TaOoieJkiO  (^h\  beftre  the 
birdi  of  a  Son,  nuCwiihrtaafing  bis  Icgd  power  of 
doing  00^  jety  agin  flidi  caK  diere  is  BO  Tnsteet  there 
can  be  noTrnst,  norooMeqaesidjanjbcQadi<rf'tnut, 
ond  therefore  a  Coiut  erf*  Equity  has  no  oqgniiiDce  of 
iuch  a  cate^  the  matter  bdng  left  pudj  to  the  Com- 


(y)  Thcmas  r.  Bemuty  a  P. 
W«^  341  ;  and  lee  JbiB&rv. 
fVmifer,  3  P.  Wnif.  353; 

Cr)  Sto  a  Vet.  190. 

(1)  ^*<<w  T.  Asian,  i  Ves. 

(0  1  Co.  190. 

(li)  Ibid.  66. 

W  GartA  V,  Cofkm,  1  Vcs. 


(5)3LeT.43T- 

(x)  Gb/ti  T.  CUtaK,  1  Ves. 

555* 

(a)  lfciiM0nd  JfeaiAs  P. 

Wins.  681.  S.  C  MS.  Jy  ▼. 

George,  Sdk.  680.  GcrtAsBd 

Coltoih  3  Atk.  754.  lliesectMi 

overrule  what  is  aid  m  Dtiie 

ofNorfolk*s  case,  PoDexf.  S50. 

(*)  For.  239. 
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mon  Law.  Whether  a  Tenant  for  life,  of  an  Ea- 
table Estate  can  desbroy  Contingent  Remainders  has 
been  doubted  (6)  4  but  in  Chapman  v.  BUs9ett{c\  Ld. 
Talbot  seemed  clearly  of  opinion,  that  an  Equitable 
Tenant  for  Life  could  not  bar  Contingent  Remainders. 

The  appointment  of  Trustees  was  invented  on 
purpose  to  disable  the  Tenant  for  Life  from  de- 
stroying Contingent  Remainders ;  for  if  before  the 
birth  of  a  Son,  a  mere  Trustee  to  preserve  Con-, 
tingent  Remainders,  (it  would  be  different  if  he 
were  Tenant  for  Life,  as  well  as  Trustee)  (c2); 
whether  appointed  under  a  Settlement  voluntary, 
or  for  a  valuable  consideration,  or  by  Will  (e),  join» 
in  barring  such  Remainders,  it  is  a  breach  of  trust, 
and  he  is  answerable  to  a  Son  afterwards  coming 
into  existence ;  and  so  is  a  Purchaser  with  notice 
(/),  or  a  Person  taking  by  voluntary  Conveyance  {g)  j 
but  it  seems  that  only  the  first  Son,  and  not  se- 
cond and  other  Sons,  have  this  shield  thrown  over 
their  Interest  (A),  though  a  difibrence  has  been  made 
where  the  Limitation  is  by  Settlement^  and  where 
by  WUl\  as  in  the  latter  case  all  Persons  are  Volun^ 
teers  (i). 

Where  Trustees  to  preserve  Contingent  Remaindem 
are  called  upon  to  join  for  the  purpose  of  a  new  Set- 

(p) Hopkins  Y.HopkinSyMidi,  3  Salk.686.  and  in  1  £q.  Cas. 
893.  1733*  A^S.  S.  C.  1  Atk,  Abr.  384.  Bkcoe  v.  PerUns, 
580.  1  Ves.  6c  Bea.  491. 

^^]J^^L^'  ^'E^^'  ^t^'  i>  11  («)  Ibid.  lag.  ManseU  tnd 

(rf)  Oiir^v.^wry,  &iBaU  jtfaSieC;  a  P.  Wma.  680,  and 

iSeattyy  5^*  MS.                                        ' 

(e)  Marud  v.  Mansd,  2V.  ^1^   „,  ,         *,  «^     , 

Wins.  678.  S.  C.  MS.  Svmance  ,,  W  f^aher  and  Afoorf^^,  16 

V.  Tattam^  i  Atk.614.  ^es.  304;  but  see  ibid.  305, 

(/)  Murudl  and  MamM,  ^^  ^^^S  ^^  ^'^''''  ^  ^' 
For.  953.  S.  C.  MS.  Moody  r.     Ca.  Abr.  385. 

fVuUerSt  16  Ves.  303, 307.  Pue        (t)  See  Barnard  aad  tai^ft 

V.  George,  1  P.  Wms.  isS,  S.  C.     l  Bro.  C.  C.  535* 
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tlementy  upon  the  Marriage  of  the  eldest  Son,  makings 
the  Tenant  in  Tail  Tenant  for  Life,  and  continuing 
instead  of  destroying  the  object  of  the  Settlement, 
in  such  cases  it  has  been  said  the  Court  will  craapel 
them  to  join  (A:) }  and  also  in  some  cases,  though  not 
for  that  purpose,  but  under  some  particular  distress, 
or  other  special  circumstances  (/) ;  but,  generally,  in 
all  other  cases,  and  where  instead  of  the  ordinary  limi* 
tation  to  a  Tenant  for  Life  it  is  to  the  Husband  for 
a  term  of  years,  if  he  shall  so  long  live,  with  Remainder 
to  Trustees  during  hia  Life,  to  preserve  Contingent 
Remainders,  the  Court  will  leave  it  to  the  discretion 
of  the  Trustees  (m).  If  the  Trustees  improperly  use 
their  discretion,  or  refuse  to  exercise  it  upon  a  proper 
occasion,  the  Court,  it  has  been  said,  will  interfere  (n). 

And  where  the  Court  has,  at  the  instance  of  an 
eldest  Son,  ordered  Trustees  to  join  in  the  destruction 
of  Contingent  Remainders,  it  has  sometimes  imposed 
conditions  upon  the  Son,  as  that  he  should  make  a 
Fk-ovision  for  a  Sister  (o). 

Trustees  in  a  voluntary  Setttement  have,  upon  the 
Bill  of  Creditors,  claiming  under  a  subsequent  Con- 
veyance  in  Trust  for  the  payment  of  debts,  been  decreed 
to  join  in  destroying  the  Contingent  Remainders  {p). 
And  si^ch  Trustees  (there  being  no  Issue)  have  been 
decreed  to  join  in  a  Sale  where  the  Settlement  was 

(Jf^AAinWinninglon V.Foley 9     fifUi  edit,  and  the  cases  tliere 
I  P.  Wms.  536  ;  and  see  Sy-     cited. 

ST*' r  ^S"'''"'  *  ^^^'  ?33-         (»)J5amflr£/andLarge,iBro. 

(/)  See  Barnard  and  Large.  L 

Ambl.  77.  (^)  J^^^^  and  Charlion^  1 

(m)'See  Woodhmse  v.  Hos-  ^q.  Abr.  386,  quot.  16  Ves. 

*»«*,   3  Atk.   24;  and  Arg».  3°4- 

Moody  v.  IVabers,  16  Ves.  291.  {p)  Basset  v.  CUmkam,  1  P. 

Fearne  on  Remainders,  331.  Wms.  358,  quot.  10  Ves.  305. 
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t)nly  of  an  Equity  of  Redemption,  and  the  Wife  con* 
sented  to  the  Sale  (9). 

It  has  been  said,  that  Trustees  ought  never  to  join 
in  the  destruction  of  Contingent  Remainders  without 
the  direction  of  the  Court  (r) ;  but  it  seems,  that  as 
the  Court  only  decrees  the  Trustees  to  do  what  they 
ought  to  dOy  it  is  not  necessary  for  Trustees,  in  clear 
cases,  to  apply  to  the  Court ;  and  that  the  absence 
of  that  sanction  will  not  render  the  act  a  breach  of 
trust  (5).    The  doctrine  on  this  subject  is,  however,  in- 
volved in  difficulties ;  so  much  so,  that  as  great  a  Judge 
as  ever  existed,  has  said,  upon  a  review  of  the  Cases  as  , 
to  the  duties  and  liabilities  of  Trustees,  '^  The  task  of 
deducing  from  them  what  is  the  true  principle  is 
greater  than  I  have  abilities  well  to  execute.     The 
Cases,"  says  he,  "  are  uniform  to  this  extent,  that  if 
Trustees,  before  the  first  Tenant  in  Tail  is  of  age, 
join  in  destroying  the  Remainders,  they  are  liable  for 
a  breach  of  trust ;  and  so  is  every  Purchaser  under 
them  with  notice ;  but  when  we  come  to  the  situation 
of  Trustees  to  preserve  Remainders,  who  have  joined 
in  a  Recovery  after  the  first  Tenant  of  Tail  is  of  age, 
it  is  difficult  to  say  more  than  that  no  Judge  in  Equity 
has  gone  the  length  of  holding  that  he  would  punish 
them  as  for  a  breach  of  trust,  even  in  a  case  where 
they  would  not  have  been  directed  to  join.    The  result 
is,  tW  they  seem  to  have  laid  down,  as  the  safest  ^le 
for  Trustees,  but  certainly  most  inconvenient  for  the 


{q)  Piatt  ▼.  Spriggf  3  Vem*     Mr.  Cox*s  note  to  Basset  v. 
303,  dtwham,  1  P.  Wms.  p.  358. 

CsJ  See  Moodtf  and  WtdUrs^ 

(r)  See  Feame  on  Contin-     16  Yes.    310.    fVooihouse  v. 
gent  Remainders,  p.  336.  and     Hopkins^  3  Atk.  24. 
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general  interests  of  MaoUndt  ^^^  if  ^  better  ^fin^ 
Trustees  never  to  destroy  the  Remainders^  even  if 
Tenant  in  Tail  qfage  concurs^  without  the  direction 
of  the  (hurt'' (fi. 

Trustees  created  by  eicpress  Limitation,  for  the  pur* 
pose  of  preserving  Contingent  Estates,  are  guilty  o£  a 
n^lect  of  their  duty,  if  they  permit  the  Tenant  for 
life,  liaUe  to  impeachment  for  Waste,  or  a  Tenant 
pur  autre  vie^  who  by  the  nature  of  his  Estate  is  liable 
for  Waste,  to  destroy  Timber  (u).  Neither  ou^t 
such  Trustees  to  permit  the  Tenant  for  life  or  Years^ 
by  the  destructicm  of  his  Estate,  to  bring  forward  a 
Remainder  to  himself  or  another>  for  the  purpose  oi 
cutting  Timber  (^)«  In  the  case  of  Copyholds,  the 
liord^s  Estate  will  preserve  Contingent  Renuunders, 
without  any  express  jiomination  of  Trustees  for  that 
purpose  (^) ;  but  Lord  Eldon  seems  to  doubt  whe- 
ther it  is  his  duty  to  interpose  actively  to  prevent 
Waste .(;?). 

Trust  Terms  for  the  raising  of  Portions  are  also 
usual  in  Settlements* 

« 

Where  Portions  are  thus  to  be  raised,  and  tbeie  is 
also  a  Covenant  by  the  Settlor  to  pay  theni,  the  Bm) 
Estate  is  considered  as  the  primary  Fund^  and  thf 
Personal  Estate  of  the  Covenantor  as  auxiliary  only 
(a).  It  is  the  same,  though  the  Covenant  be  tOMttk 
absolutely  within  six  months,  and  it  is  broken,  so  that 
damages  might  be  recovered ;  for  still  the  party  xaoA 

(0  Per  Lord  Eldon,  in  B»ro«r  546.  SUnffidd  r.  Haiergham^ 

T.  PerihiSf  i  Vet.  &  Bea.  491.  to  Yet;  979. 

(^)  Sian^kU  Y.  Eaber^am^  (y)  See  Garf  A  anil  Codon,  ft. 

10  Ves.  283.  (z)  10  Ves.  98a. 

.    (a)  Garikaad  Ctjikm,  1  Dick.  (a)    LmSkmere  v.   CkarUom^ 

183.  3  Atk.  751.  1  Ves.  594.  15  Yes.  193. 
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first  resort  to  the  Land,  aad  ^nly  in  case  of  a  •dafi^* 
ciency,  caQ  upon  the  FersoBal  Estate  (h).  If  there 
be  a  Covenant  to  settle  Lands,  and  to  raise  a  term  of 
years  out  of  them  for  securing  a  Portion,  but  no  C6- 
v^iant  for  the  payment  of  the  Portion,  and  onfy  a 
Bond  for  performance  of  CovenantB,  the  Portion  ie 
not  in  any  event  payable  out  of  the  Personal  Estate  (c). 
Parents  may  make  a  Provision  for  Children,  which 
shall  depend  upon  the  condition  for  their  surviving 
them  (^d) ;  but  to  do  so,  the  intention  must  be  very 
strongly  expressed  ;  for,  contrary  to  the  obvioud 
meaning  of  expression,  it  is  a  Rule,  established  by 
many  Decisions,  that  if  Portions  are  directed  to  be 
pdd  at  the  age  of  twenty^one,  or  on  the  Marriage  of 
Daughters,  with  Survivorship,  followed  by  a  Pro« 
vision,  that  if  they  attain  those  periods  in  the  Life 
of  the  Father,  the  Portions  shaU  not  be  paid  till  after 
his  death,  (a  clause  originally  framed  to  obviate  the 
difficulty  arising  from  the  determinations  that  charged 
the  Reversion,  by  permitting  Interest  to  be  carried 
on  from  the  age  of  twenty-one,  though  there  was  an 
Estate  for  Life)  (e),  yet  that  clause  will  not  prevent 
the  vesting  in  the  Life  of  the  Father  (f)  ;  for  in 
these  cases  the  Court  looks  upon  it  as  a  hard  thing 
to  impute  to  a  father  that  he  should  mean,  a  Child 
having  attained  twenty-one,  or  come  to  marriageable 

(6)  Edwards  v.  Freeman^  a  (e)  WUlis  v.  IViUis^  3  Bro. 

F,  Wms.  438.  C.  C.  54. ;   and  see  Emperor 

(c)  Ibid.  437  ;  and  see  i  P.  v.  Rolfe^  1  Yes.  208. 

Wins.  393,  and  9  P.  Wms.  435.  (/)  Ht^  v.  Oifdaiy  6  Ves. 

{d)    Woodcock    against  the  A99'WiUUy.WilU8,z^es.5i. 

Duke  of  Dorset^  3  Bro.  C.  C.  Poum  v.  Burdetty  9  Ves.  428. 

570,  but  more  correctly  stated  King  v.  Hake,  g  Ves.  438. 

ham  the  K^;istrar's  Book  in  a  Schenck  v.  Legh^  9  Ves.  300. 

Mie  t»  Hawgrave  v.  Cartiery  Jefferies  v.  ReynauSy  quot.  9 

3  Ves.  &  Boup.  8ff.    Pome  V%«  311.    Emperer  v.  Rotf, 

V.  Burdettf  9  Ves.  435.  1  Ves,  209. 
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yeaxSf  and  formed  a  Family,  and  because  that  Child 
dies  in  his  Life,  the  Descendants  should  have  no* 
thing ;  and  feeling  that  not  to  be  a  probable  intention 
in  a  Parent,  the  Court  have  thought  themselves  at 
liberty  to  manage  the  construction  of  the  Words, 
as  they  would  not  in  the  case  of  a  Stranger^  or 
upon  a  matter  of  Contract^  without  any  mixture  of 
parental  feeling  (g*).  But  where,  in  addition  to  the 
before-mentioned  Proviso,  there  h  a  Limitation  over 
in  the  event  of  no  Child  living  at  the  death  of  the 
Survivor  of  the  Parents,  pr  of  the  death  of  all, 
'^  before  the  Fund  should  so  as  aforesaid  be  payable, 
^•"  the  gift,  it  seems,  is  contingent  {h).  In 
general,  indeed,  where  there  is  nothing  to  the 
contrary,  if  Parties  have  fixed  upon  the  time  for 
the  payment  of  a  Portion,  that  time  is  the  period 
of  vesting,  and  is  the  time  from  which  the  Por- 
tion becomes  transmissible  (i).  If  the  Settlement 
clearly  and  unequivocally  makes  the  right  of  the 
Child  to  a  Provision  depend  upon  its  surviving  both 
or  either  of  the  Parents,  a  Court  of  Equity  has  no 
authority  to  control  that  Disposition ;  but  if  the 
Settiement  is  incorrectly  or  ambiguously  expressed, 
if  it  contains  conflicting  and  contradictory  clauses, 
so  as  to  leave,  in  a  degree  uncertain,  the  period  at 
which,  or  the  contingency  upon  which^  the  Shares 
are  to  vest,  the  Court  leans  strongly  towards  the 
construction  which  gives  a  vested  Interest  to  the 
Child,  where  that  Child  stands  in  need  of  a  Pro- 


{g)  Hope  V.  aifden,  6  Vet.         (A)  See   Sckemk  t.  L^ 

507 ;  and  see  on  this  Bubiect  9  Vet.  300. 
Howgrave  v.  Cartier^  3  Yes.         (i)    Vemty   y.    Veme^ft    x 

&  Bea.  79.  S.  C*  Coop.  66.  Eden'tf  Rep.  31. 
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Tision ;  usually  as  to  Sons  at  the  age  of  twenty«one» 
and  as  to  Daughters  at  that  age,  or  Marriage  (Ar). 

The  raising  or  not  raising  of  a  Portion  depends 
upon  the  particular  penning  of  the  Instrument  creat** 
ing  the  Trust  (/). 

Lord  Hardwicke  expressed  his  unwillingness  to 
raise  Portions  or  Interests  upon  them  out  of  Re» 
versionary  Terms^  and  refused  so  to  raise  them  upon 
construction  or  implication  only  (m) ;  but  he  laid ' 
it  down  te  a  Jlule,  that  if  a  term  of  Years,  or  other 

* 

Estate,  be  limited  to  Trustees  for  raising  Portions 
for  Daughters,  payable  at  a  certain  time,  which 
have  become  a  vested  Interest,  they  shall  not  stay 
till  the  death  of  the  Father  and  Mother,  unless  some 
intention  appears  to  postpone  them,  in  which  case 
the  Court  will  always  take  notice  of  such  intention^ 
and  postpone  them  accordingly ;  and  the  latter  Cases, 
as  Brome  ahd  Berkley  (n),  and  others  (o),  show, 
the  Court  has  laid  hold  of  very  small  grounds  that 
speak  the  intent  of  the  Parties,  to  hinder  the  raising 
of  Portions  in  the  Life  of  the  Father  and  Mother. 
Lord  Eldon,  however,  has  observed,  •*  The  Court 
ought  not  to  be  eager  to  lay  hold  of  circumstances. 
The  Court,"  says  he,  "  ought  to  hold  an  equal 
mind  while  construing  the  Instrument.  And  I  cannot 
agree  with  what  is 'said  in  Stanley  v.  Stanley  (^p)^ 
that  very  smaU  grounds  are  student.    If  they  are 


{I)  Howgrave  v.  Cartiert  3         (n)  2  P.  Wms.  484. 
Yes.  &  Bea.  85,  6.  (^j    g^^^   ^^    ^^^^   j 

g)  Codrtngton  v.  Lard  Foley,  ^^/  ^     .    ^nd    see  Steoefu 

eyes.  379-  V.  JDf*Atcifc,  3  Atk.  42.    Vetneu 

(m)  Lym  v.  Chandosy  sAik.  ^^  y  ^  ^^^^^^  j^     p^  ag 

417  ;   and    sec    RavenhtU   v.  ,  v       .  i 

Damey,  2  P.  Wms,  179.  ^P)  ^  ^^  549^ 

VOL.  I.  K  K 
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sufficient  to  denote  the  intention  they  are  not  muU 
grounds ;  if  they  are  not  sufficient  to  denote  the 
intention,  the  Court  does  not  act  according  to  its 
duty  by  treating  them  as  sufficient;  thereby  dia- 
appointing  the  true  intention  of  the  Instrument  (^3*'' 
The  first  Cases  in  which  the  Portion  was  ordered  to 
be  raised  in  the  Life  of  the  Parent  were  Graves  and 
Maddison,  and  Gerrard  joid  Gerrard{r\  which 
were  followed  by  some  others  \  but  in  the  Case  of 
Corbet  and  Maidwell  (s)  Lord  Cowper  made  a 
stand,  and  said  he  would  lay  hold  <^  any  words  to 
prevent  being  bound  by  the  former  Dedaons  (/). 
Lord  Maccle^eld  followed  his  example,  and  re/baed 
to  go  '^  OTie  jot  farther*^  thaxL  the  preceding  Cafles(»). 
This  doctrine  has  been  followed,  and  Courts  will 
lay  hold  of  any  words  from  which  it  can  be  fairly 
inferred,  that  it  was  not  the  Intention  to  chaigethe 
Reversionary  Term  with  raising  Portions  in  that 
manner,  for  it  is  tearing  an  £8tate  to  pieces,  ruining 
the  eldest  Sons  of  Families  (i^),  and  enconiages  mi- 
dutifulness  and  improper  Marriages  (^);  if,  therefor^ 
upon  the  context  of  the  Settlement  any  tiling  can 
be  collected  by  which  it  may  a|^>ear  that  it  could 
not  be  the  intention  of  the  Parties  to  raise  them  in 
that  way,  the  Court  is  extremely  eager  to  lay  hold  of 

UhCodringtonv.  Lord  Foley t         {y)  See  the  axgumcDts  of 

6  Yes.  3Sa  Lord  Chancellor  and  Master  of 

(r)  2  Vem.  458.  the  RoUs  in  Brome  v.  BerUat^ 

is)  1  Salk.  159.  s  Vem.  685.  3  P.  Wn».  485,  &c  and  HaU 

(0  See  what  Lord  Hardwicke  ▼.  Cmrter^  2  AtL  355.  SUvau 

says    in    Stevens  v.    Dethick,  v.  lyethick,  3  Atk.  43.  £frci*y 

3  Atk.  41.  V.  Ntndandy  s  P.  WniB.^;l>at 

(u)  Butler  Y.  Duncombe^^  1  see  the  obsenrations  in 


\uj  Ajjuicr  V.  jLnmcomoej^  1  see  me  oDsenrauons  in  Smm 

P.  Wms.  452.     Jterethy  add  against  JSvom,  AmhL  €ia4»  ^  I 

Netdand,  3  P.  Wnis.  99.  to  the  prudence  of  these  Dc- 

(x)  See  Reresly  t,  Nadand,  cisions.     > 
3  P.  Wms.  93. 
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it  (jt).     Accordingly,  where  the  Portion  was  directed 
absolutely  to  be  paid  at  the  age  of  twenty-one  or 
Marriage,   but   Maintenance    was   directed   not   to 
commence  until  the  Estate  of  the  Trustees  should 
take  effect  in  Possession,  the  Court  on  that  account 
refused  to  raise  the  Portion  by  a  Sale  of  the  Re- 
versionary Term  (a).    Questions,  however,   of  this 
sort,  do  not  now  often  arise,  for  negative  words  are 
usually  inserted  in  Settlements  to  prevent  Portions 
being  raised  in  the  life-time  of  the  Father  and 
Mother,  without  their  consent  (b) ;  but  where  theie 
are  great  Estates,   it   is   common   to  direct,    that 
upon  the  death  of  the  Father  the  Portions  for  the 
Daughters  shall  be  raised  in  the  Life-tune  of  the 
Grandfather,  so  as  not  to  suspend  the  raising  of  them 
till  after  two  Lives  (c).     If  there  is  nothing  more 
than  a  Limitation  to  the  Parent  for  Life,  with  a  Term 
to  raise  Portions  at  the  age  of  TVenty-one,  or  Mar- 
riage, and  the  Interests  are  vested,  the  Contingencies 
having  happened  at  which  the  Portions  are  to  be 
paid,  the  Interest  is  payable,  and  the  Portions  must 
be  raised  by  Mortgage  or  Sale  of  the  Reversionary 
Temtf    the   only  manner   in  whieh  they   can  be 
laised  (df).    Where  a  Term  is  created  for  Daughters 
Portions^  commencing  after  the  death  of  the  Father 

(z)  Clinton    v.   Seymour^   4  355.  JUresby  v.  Neixiandj  3  P. 

Yes*  460 ;  and  see  Brome  v.  Wms.  99. 

BerUey^  a  P.  Wnos.  484.  See  (c)  Lyon  v.  Chandos,  3  Atk. 

also  Sandys  y.  Sandys j  1  P.  418. 

WniB.  707.  (d)  Codrington  y.LordFoley, 

{a)  Brme  ▼.  Berkley,  2  P.     f  ^^- ^f/^*   Stanley  and  SUn^ 

t»  p   . .»»,  •  EepUethnxstt  v.  Cartnghtf  For. 

^'  ^'  «7'  31.  S.  C.  MS.  under  fte  name 

(b)  Hall  w.  Carter,  2  AjKk.     di  lUethwiter.  Cartwight. 
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and  Mother,  upon  Trust  to  raise  the  Portions  from 
and  after  the  commencement  of  the  Term,  and  the 
Father  dies,  leaving  a  Daughter,  the  Portion  becomes 
vested,  but  is  not  raiseable  during  the  Life  of  the 
Mother  (e). 

On  a  Bill  filed  on  behalf  of  younger  Children,  to 
raise  Portions  out  of  the  Real  Estate,  the  Infant  Heir 
ought  to  be  made  a  Defendant,  not  a  Plainti£P(/). 

If  there  be  a  Power  to  charge  Premises  with 
Portions  for  younger  Children,  an  eldest  Daughter^ 
where  there  is  a  Son^  or  where  the  Estate  by  a  Settle- 
ment goes  all  to  a  Remainder-man,  is  considered  in 
Equity  as  a  younger  Child  (g). 

Where  a  Father  on  the  Marriage  of  a  Daughter 
gives  her  a  Portion,  and  she  agrees  to  take  it  iB 
satisfaction  of  any  demand  she  may  afterwards  have 
on  his  Estate,  this  will  amount  to  a  bar  of  any  claim 
she  may  subsequently  have  on  the  Father's  £state(A). 

It  has  be^n  said,  there  is  no  instance  of  mort- 
gaging  a  Reversion  for  the  payment  of  Maintenance 
given  by  way  of  Portion  (i) ;  but  the  Rule  seems  to 
be,  that  a  Reversionary  Term  raised  for  securing 
Maintenance  and  Portions  for  Daughters,  shall  in 
cases  of  necessity  be  mortgaged  to  pay  either,  and 
when  fallen  into  Possession  shall  pay  aU  the  4urreais 
of  Maintenance  incurred  before  it  came  into  Pos- 
session (A). 

.  ■  « 

{e)  Butler  and  amther  v.  i  Atk.  402.    Meicalfi:  v,  /ro, 

JDuncombe.  1  P.  Wms.  448;  1  Atk.  64. 

(/)  Plunkei  v..  Joke,  2  Sch.  (i)  Pierpoint  v.  Lord  CAefM»» 

ALefr.  159.  iV.Wm».4Q3.  Sedvid,     ' 


(g)    Beaie  v.  Beak,    t  P.     is  said  of  this  case,  4  Ves.  464. 
Wms.  244.  liJRavenhiBy.Danscy^^P. 

(A)    Morris    v.    Burroughs,     Wxas.  179. 
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When  Portions  are  charged  on  Estates,  to  pay  in 
equal  rates  and  portions^  they  must  be  paid  pro  ratAy 
as  to  the  value  of  the  Estates  (J). 

There  are  two  ways  of  raising  Portions,  one  by  ' 
Sale  or    Mortgage,    the    other    by    perception    of 
Profits  (jri). 

If  a  Portion  be  directed  to  be  raised  by  a  given 
time  out  of  the  Rents  and  Profits  of  an  Estate, 
unless  annual  Rents  and  Profits  are  mentioned  (w), 
or  distinctly  appear  as  exclusively  intended  to  satisfy 
the  charge  (o),  the  Land  itself  may  be  sold  (p)  ; 
but  if  no  time  for  payment  is  appointed,  a  Sale  will 
not  be  decreed  (j),  though  the  Portion  be  vested, 
but  must  be  raised  out  of  the  Rents  and  Profits  (r). 
Nor  will  a  Sale  be  -  decreed  if  there  be  a  Povver  of 
satisfying  the  charge  by  another  mode  ;  as,  if  there 
be  a  Power  to  lease^  or  to  mortgage^  the  Premises  (5) ; 
for  all  Trusts  of  Terms  directing  the  methods  of 
raising  Money,  imply  a  negative,  (viz.)  that  the 
Money  shall  be  raised  by  the  methods  prescribed, 

« 

and  not  otherwise  (f). 


{/)  Tate  against  Hilbert, 
4  Bro.  C.  C.  2^C), 

(yn)  Evelyn  v.  Evelytiy  2  P. 
Wms.  66g. 

(»)  Trqfford  v.  Ashton,  l  P. 
Wms.  415. 

(0)  SmaU  V.  Wingy  5  Bro. 
P.  C  66.  Tomlvn  8  Edit.  The 
last  Editor  or  these  Cases 
says,  "  Ihis  Case  appears  to 
have  been  a  matter  or  intricate 
private  accounts,  and  can 
scarcely  be  quoted  as  a  Pre- 
cedent f  *  but  in  this  he  is  mis- 
taken. 

(  »)  Backhouse  v.  Middlctouy 
1  Cnan.  Cases,  17G;  and  see 
poit. 


(q)  Sheldon  v.  Dormer,  2 
Vern.  310.  Ivej/  v.  Gilbert, 
Prec.  Ch.  583.  S.  C.  2  P, 
Wms.  1 3.     Green  v.  Belchier, 

1  Atk.  506.    Evelyn  v.  Evelyn ^ 

2  P.  Wms.  669.  Ravenhiu  y, 
Danseyy  2  P.  Wms,  180.  Okc-^ 
den  V.  Okedeny  1  Atk.  551. 

(r)  2  P.  Wms.  671:  Earl 
Rivers  v.  Earl  Derby,  2  Vern. 
72, 

(<)  Ivy  V.  Gilbert,  2  P.  Wms. 
13,  mentioned  also  a  P.  Wms. 
672.  Mills  V.  Banks,  3  P.  Wms. 
1. 

(/)  Butler  and  Duncombey 
1  P.  Wms.  448*  Mills  and 
Banks,  3  I*.  Wms.  7. 
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But  where  a  Term  is  limited  to  raise  Portions  by 
Rents  and  Profits  for  younger  Children,  the  Heir,  it 
seems,  may  insist  on  having  the  Po]rtions  raised  by  a 
Sale,  though  die  younger  Children  object  (u). 

Directing  a  gross  sum  to  be  raised  by  way  of 
Portion  does  not  necessarily  imply  that  it  shall  be 
raised  at  once,  for  it  may  be  raised  out  of  the  Rents 
and  Profits,  and  so  laid  up  till'  it  amounts  to  that 
sum  (.r). 

Interest  is  payable  on  Portions  irom  the  time 
they  become  due  (^) ;  but  so  long  as  they'  remam 
liable  to  a  Contingency,  no  Interest  is  payable  (z)  :  as, 
where  there  is  a  Power  to  raise  Portions,  and  for 
the  Husband,  with  the  consent  of  the  Trustees,  to 
revoke  all  the  Uses,  this  suspends  the  Portion,  and 
it  may  be  revoked  any  time  before  it  is  raised  and 
paid  (a). 

A  Portion  charged  on  real  Estate,  carries  Interest 
at  four  per  CenU(b)  from  the  time  the  Portion 
bught  to  be  raised  and  paid,  although  Interest  is  not 
mentioned  (c),  because  it  may  be  necessary  that 
Interest  should  be  given  by  way  of  Maintenance,  fot 
there  may  be  no  other  (d). 

But  where  there  is  a  Power  to  raise  Portions  for 


(tt)  Warburton  v.  Warburton, 

2  Vera.  420. 

(x)  Okeden  v.  Okeden^  1 
Atk.  551  ;  and  see  JEndyn 
T.  Eodyn^  2  P.  Wms.  666^ 

(  v)  Rolt  V.  Rolt,  For.  189. 
Hau  V.  Carter^  4  Ves.  357. 
See  Butler  v.  Duncombe^  1  P. 
^^^m8.  453.   Lyon  v.  Ckandosy 

3  Atk.  416;  but  see  the  re- 
mark on  that  case  in  4  Ve8.463. 


(2)  Reresby  t.  Neviand,  s 
P.  Wros.  101,  affirmed  Dom. 
Proc.  a  Bro.  C.  C  487. 

(fi)  Ibid. 

(i)  GuUlam  ▼.  Holland,  S 
Atk.  343. 

(c)  Earl  Pom/rei  ▼.  Lord 
Windsor,  2  Ves.  487. 

(ft)  Boycott  V.  Cotton,  1  Atk. 
555* 
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Children  charged  upon  an  Estate,  that  ]^awer  neces- 
sarily imports,  that  from  the  time  the  Portion  to  be 
raised  is  payable  or  vested,  it  is  also  in  the  discretion 
of  the  Party,  as  a  necessary  consequence  of  it,  ,to 
prescribe  what  rate  of  Interest  shall  be  given,  pro- 
vided it  does  not  exceed  legal  Interest  (e).  The' 
Court  ODiy  interferes  by  gmng  four  per  Cent,  where 
no  rate  is  specified  by  him  who  has  a  right  to  fix  the 
Sum  (/). 

In  cases  where  Parties  sleep  upon  their  rights,  and 
no  comjn'omise,  or  discussion  of  their  claims  has  taken 
place,  and  where  the  Defendant  is  igncmmt  of  such 
claims,  and  there  is  no  disability  on  the  one  side, 
or  Fraud  on  the  other.  Interest  will  not  be  given  on 
a  Portion,  or  an  Account  directed  of  the  Rents  and 
Profits  farther  back  than  from  the  filing  of  the  Bill  (g). 

A  Limitation  over  of  a  Portion  in  a  Settlement  in 
case  of  death  before  it  shall  become  payable,  does 
not  prevent  the  Interest  from  vesting ;  and  the  same 
doctrine,  it  seems,  extends  to  Porticms  created  by 
Will. 

A  Daughter's  Portion  secured  by  a  Trust  Term 
is  not  extinguished  by  a  Devise  of  the  Lands  to  the 
Daughter  in  Tail  (h). 

2.  We  proceed  now  to  consider  the  Trusts  usually 
raised  by  Deeds  on  Conveyances  to  Purchasers. 
The  Tfust  here  more  particularly  alluded  to  is  the 
Assignment  of  a  Term  to  ^  Trustee  with  a  view  to 

(e)  Leasis  v.  Freke^  2  Ves.  (g)  Barrington  y-  0*Brien,^ 

jun.  511 ;  and  see  Boycott  v.  1  Ball  &  Beatty,  180. 
Cotton f  1  Atk.  552. 

(y)  ss  Ves.  jun.  51 2»    Roe  {h)  Laxorence  v.  Blatchford^ 

V.  PogsoTtf  3  Madd,  Ilep.  457.  2  Vern.  457, 

K  K  4 
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prevent  any  right  to  Dower  attaching  on  the  pur^ 
chased  Estate  (i)* 

"  These  Terms  are,"  (as  Lord  Hardmcke  says, 
usii^  the  language  in  older  Cases)  (k\  *^  mere 
creatures  qf  Equity,  partly  to  protect  real  Estates, 
and  partly  to  keep  them  in  the  right  channel "  (/). 
All  Terms  of  years  created  either  by  Will  (»j),  or 
by  Deed,  by  way  of  Mortgage,  for  instance,  or  for 
securing  the  payment  of  Jointures,  Portions  for 
Children,  or,  indeed,  for  any  other  purpose,  do  not 
determine  (without  a  special  provision  'for  that  pur- 
pose,)  by  the  performance  of  the  Trusts  for  which 
they  are  raised,  but  continue  to  exist  in  the  Tenner^ 
for  the  benefit  of  the  Owner  of  the  Inheritance  (n). 
If,  for  instance,  a  Man  seised  in  Fee  of  Lands  grants 
a  Lease  for  a  long  Term  of  Years  to  Trustees,  for 
payment  of  his  Debts,  or  for  some  other  purpose, 
without  providing  that  after  his  Debts  are  paid,  or 
purpose  accomplished,  the  Term  shall  cease,  or  attend 
the  Inheritance,  yet  Courts  of  Equity  hold,  that 
after  the  Debts  are  paid,  or  purpose  accomplished, 
the  Term  continues  in  the  Lessee,  and  is,  as  its 
shadow,  attendant  on  the  Inheritance,  whether  de- 
clared by  the  original  Conveyance  to  attend  the 
Inheritance  or  not.  In  these  cases,  the  legal  Interest 
during  the  continuance  of  the  Term  is  in  die 
Termor ;  but  the  Owner  of  the  Fee  is,  in  Equity, 

(»)  For  the  various  modes  of  (m)  As  to  Will,  see  If^icA 

barring  Dower,  see  Mr.  But-  v.  Packington,  2  Eq.  Abr.  507. 

lers  notes  to  Co,  Litt.  ai6.  a.  1  Bro.  P.  C.  372,  and  cited  as 

,^.V.^      .  authority    in    HetoiU    against 

{i)  Vid.    Ttjin  V.   Tt^n,  2  Wright,  1  Bro.  00. 
Chan.  Cais.  55. 

(0  WiUoughhv  V.  WiUough^  i">    ^^  ^«f ,  ""'    Stamford, 

by,  Ambl.  2I.    And  see  What  ^  ?.*^|i;  "54-    Hatfier  v.  Rod, 

Mr.  Fcame  says,  n  CeU.  Jur,      ^' •  ^™*' 373- 
No.  C. 
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entitled  to  all  the  benefit  or  advautage  which  can  be 
made  of  the  Term  during  its  continuance ;  nor  is 
the  Termor  permitted  to  obstruct  the  Owner  in  any 
acts  of  Ownership,  or  in  making  any  Assurance  of 
his  Estate.  In  thede  respects,  therefore,  the  Term 
accompanies  the  Inheritance.  Nor  can  it,  unless 
designedly  (o),  be  disannexed.  By  a  Will,  there- 
fore, not  executed  according  to  the  Statute  pf  Frauds, 
the  Term  (unless  an  intention  to  pass  the  Term  is 
clearly  expressed)  ( j?)  is  not  severed  from  the  In- 
heritance, nor  will  it  pass,  as  the  Inheritance  does 
not  pass(^).  It  follows  the  descent  of  the  Inhe- 
ritance to  the  Heir,  and  on  the  death  of  the  Ancestor 
Tests  in  his  personal  Representative  for  the  Heir's 
benefit  (r)  ;  but  he  has  it,  it  seems,  as  a  Term,  which 
must  go  in  a  course  of  Administration,  and  not  in  a 
course  of  Descent  (5),  nor  is  it  ever  severed  in  favour 
of  an  Heir  or  Executor,  though,  it  seems,  there  are 
cases  where  it  has  been  done  in  behalf  of  Creditors  (/). 

Though  a  Term  cannot  be  entailed,  yet  it  may 
wait  on  the  Inheritance  which  is  entailed,  and  when 
it  is  thus  limited  it  is  not  properly  an  Entail  within 
the  Statute  de  donis^  but  governable  partly  by  Equity, 
and  partly  by  Law  (w). 

Where  a  Term  was  created,  and  no  Trusts  de- 
Co)    Hayter  v.  Rody    1    P.         (s)    Levet    v.    Needham^    2 
Wms.  359.  Vern.  140. 

I  V^^f%^  f:^'  '"'I'  \^''\  (f)  Cooke  V.  Cooke,  2  Atk. 
lect   Jund.  276.    quot.  Sugd.     g  V  and   Bee    WUhughbtf  v. 

(y)  Filler*  V.  Vtaters,  2  A^.        gg  G^oodright  v.  Scales,  2Was. 
72*  S.  C,  Barn.  307.     Ttffin      '  « 

T.  Tiffin,  3  Ch.  Cm.  3.  ^^ 

(r)    Levet  v.    Needham,    2         (u)  3  Cha.  Cas.  3,  &c. 
Vera.  139. 
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ckredy  and  the  Estate  was  devised  for  Life,  with 
Refludnders  evert  the  Court  decided  theve  was  no 
reralti&g  Trust  as  to  the  Term,  but  that  it  att^ided 
Ike  luheritaaGe  (iT). 

It  follows  att  the  alienations  made  of  the  Inhe- 
ritaence,  or  of  any  partial  Estate^  or  Interest  carved 
out  <tf  it  by  Deed,  by  WiU^  or  by  act  qf  L<m(^y). 
It  is  am  excreseence  of  the  Inheritance^  and  affected 
in  the  same  manner  as  the  Inheritance,  and  governed 
by  the  same  Uses  {z).  It  is  real  Assets  if  it  attends 
anlnhmtance in  Fee ;  but  not  if  it  attend  an  Estate- 
Tail  (a);  and  is,  as  against  the  Heir  (6),  or  Assignees 
of  a  Bankrupt  (c),  subject  to  Dower  (ji). 

It  is  not,,  by  the  custom  of  London,  reddened  as 
a  Chattd^  and  divisible  as  such  among  Children  (e). 
If  one  takes  a  Mortgajge,  and  afterwards  purchases 
the  Inheritance,  the  Term  waits  on  the  Inheritance. 
So  if  the  Inheritance  be  first  purchased  and  after- 
wards the  Term,  the  same  attends  the  Inheritance  {jy 

The  principal  advantage  derivable  from  these  out- 
standing terms  consists  in  the  secvrity  they  afford  to 
Purchasers. 


(x)  Sidney  r.  MSkr^  Coop. 
Ri^.  3o6,  overrulliig  the  dtc* 
turn  in  Broome  v.  Jones^  i  Atk. 
191. 

( tf)  Vid.  fVilUmshby  and 
WiUoughby,  1  T.  &€«.  763. 
Svoannock  and  Liffbrdf  Co.  Lit, 
sgoi».  n.  1.  sec.  13,  and  Maun- 
drM  T.  Maundrdl,  7  Ves.  567, 
and  S.  C.  10  Vet.  346.  In 
these  cases  w  fll  be  found  an 
tfie  leading  doetrine  on  thip 
subject. 

(x)  a  Chan.  Cae.  4,  le,  11, 

«3i24. 


{a)  Attom^'General  ▼.  Sir 
G.  Swdpgf  llard.  4^9. 

{b)  IVray  v.  WUlianu,  Free 
Ch.  15K  1  P.Wnos.  137.  Hard. 
489.     Lex  Prstoria,  MS. 

(c)  Squire  v.  Coayiumfg  Vtn. 
Abr.  327.  pi.  60. 

{d)  Ihuagf  r.  DuMey,  Flee. 
Ch.  041.  mUiami  ▼.  IFrw, 
1  P,  Waai.  137.  HiU  wad 
AdanUf  2  AtL-Mg.  Dormer 
and  Forteeemef  3  Atk.  1*4. 

(e)  Hick  V.  Rick,  3  Chaa. 
Cas.  160. 

(y*)  .—^  w^Ltmgtm,  a  Ch. 
Cas.  156. 
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For  where  a  Person  purchases  an  Estate,  or  takes 
a  Mortgage  (g*),  and  obtains  an  Assignment  of  an 
outstanding  Term  to  a  Trustee,  he  is  thereby 
secured  against  all  Estates,  Charges,  and  Encum* 
brances,  (except  Crown  Debts  (A)  by  specialty)  (1), 
upon  the  purchased  Estate,  created  immediately  be- 
tween the  time  of  granting,  or  to  speak  technically, 
the  raising  of  the  Term  and  the  period  of  the 
Purchase  (Ar).  This  Rule  in  Chancery,  it  is  said,  is 
in  maintenance  of  the  Common  Law  where  the 
maxims  which  refer  to  Descents,  Discontinuance, 
Non-claims  and  collateral  Warranties,  are  only  the 
wise  arts  and  inventions  of  Law,  to  protect  and  quiet 
the  Possession,  and  strengthen  the  right  of  Pur- 
chasers (0 ;  but  a  Purchaser  to  avul  himself  of  the 
benefit  of  such  outstanding  Term  must  have  paid 


(g)  See  Evans  v.  Bidcndl^ 
6  Yes.  184.  Robituqn  v.  Da* 
won,  1  Bro.  C.  C.  63. 

(A)  NiehoOs  v.  Ifotoe  and 
otkerSf  a  Vern  390.  S.  C.  Prec. 
Ch.  125.  King  y.  Smithy  men- 
tioned in  Sugd.  on  Vend.  & 
Purch.  347,  snd  Appendix  of 
same  Work,  No.  15.  S.  C. 
1  Wight.  34. 

(f)  A  tng  V.  Smithy  1  Wight.  34. 
The  Law  may,  perhaps^  be  con- 
sidered as  setUed,  but  as  Mr. 
Preston  observe  (on  Merger, 
p.  465,)  '*  The  decision  on  this 
point  WHS  contrary  to  the  pre- 
vailing opinion  of  the  Pro- 
fession, an  opinion  which 
had  lonff  regulated  their  pracr- 
tice."  In  an  opinion  I  have  of 
Sir  James  MansfieUy  when  So- 
licitor-General, dated  9  Feb. 
1 783,  he  sa^s,  '*  I  am  informed 
(on  a  search  directed  by  him) 
that  no  Instai^es  of  the  sti^ure^ 


of  a  Trust-Estate  are  to  be 
found,  nor  any  in  which  a 
Trust-Estate  of  such  a  Debtor 
fairly  parted  with  to  a  Pur- 
chaser, without  notice,ha8  been 
deemed  to  be  liable  to  the 
Debts  of  the  Crown,  and  in 
consequence  of  this  Informa- 
tion my  opinion  now  inclines 
(he  had  before  given  a  dUfefent 
opinion)  in  favour  of  the  Mbrt- 

Sgee;"  and  of  that  opinion  was 
r.  KenyoHm 

(Jc)  See  ITtSoiigM^  and  WiU 
hughhyy  1  T.  R.  76S;  and  see 
also  Basset  v.  Nosvxirthyy  Finch 
Rep.  103,  where  the  doctrine 
b  well  stated,  and  was  approved 
by  Lord  Rosslyn  in  Jefrard 
and  Saundersy  4  Bro.  C.  C. 
457.  Saunders  v.  Deheeoy  9 
Yem.  271.  Evans  v.  BickHeO, 
6  Yes.  184-  RpMnstm  v*  Davt- 
sauy.  I  Bro.  C.  C.  63. 

(t)  Prec.  Chan.  3491  &c. 
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a  valuable  consideration ; — his  purchase  must  have 
been  Jair ; — he  must  have  had  no  notice,  either 
txfress  or  implied  (m), — and  have  ikejirst  and  best 
right  to  call  for  the  legal  Estate  of  the  Term  (n). 

With  regard,  however,  to  notice  compress  or  implied, 
there  is,  in  the  case  of  a  Dowress,  a  notable  ex* 
ception  to  the  generality  of  the  doctrine  before  laid 
down ;  for  though  the  Purchaser  of  an  Estate  has 
notice  that  the  Individual  of  whom  he  purchased 
was  married,  and,  consequently,  that  if  the  Wife 
survived  her  Husband  a  right  to  Dower  would 
attach,  yet  if  the  outstanding  Term  be  assigned  to 
a  Trustee  for  the  Purchaser,  (it  would  be  diflferent 
if  the  Term,  instead  of  being  assigned,  were  suffered 
to  remain  with  the  Vendor's  Trustee)  (oj,  the  Ven- 
dor's Wife  cannot  substantiate  a  claim  of  Dower  [p). 
But  this  is  an  anomalous  case,  not  reconcileable  with 
the  ordinary  principles  of  Equity,  and  the  detenni- 
nation  can  only  be  vindicated  by  the  consideration 
that  such  had  long  been  the  practice  of  Convey- 


(m)  A  Purchaser}  therefore, 
of  an  equitable  Estate  with  an 
outstanding  term,  should  never 
search  for  Judgments,  for  there- 
by he  fixes  himself  with  notice. 

(»)  See  WUUmghby  v.  WU- 
Umghby^  1  Tr.  B.  768  ;  and  see 
also  Basset  v.  Nogvoorthy^  Finch 
Rep.  102,  where  the  doctrine 
is  well  stated,  and  was  approved 
by  Lord  Rosslyn  in  Jerrard 
and  Saunders^  4  Bro.  C.  C. 
457.  Saunders  v.  Dehew^  9 
Vem.  1171.  Evans  v.  BickneU, 
6  Yes.  184.  HoUnson  v.  Daxi' 
soth  1  Bro.  C.  C.  63. 

(0)  MaundreU  v.  MaundreU, 


7  Yes.  5G7.  S.  C.  on  Rehearing. 

,10  Yes.  346. 

(»)  See  Wynn  v.  WUUams, 
5  Ves.  134 ;  Maundreil  v. 
Maunftrdl,  7  Ves.  507,  and 
10  Yes.  271*  S.  C.  MS.  The 
decision  of  Lord  Somers,  on 
which  this  doctrine  b  gnnuid- 
edy  was  affirmed  in  the  House 
of  Lordsy  Lady  Radnor^  v. 
Vandebendy,  Show.  P.  C.  6g. 
Prec.  Ch.  6^.  1  Eq.  C  Abr. 
219;  and  see  Hill  v.  Adaau^ 
2  Atk.  208.  S.  C.  ArobL  6, 
under  titleof  Stoannock  v.  Ly/- 

ford.  See  also  Co.  LiU.  2o8» 
a.  note  105. 
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ancersi   and   that  a   difFerent  decision  would   have 
shaken  many  titles  (9). 

If  the  Vendor  of  an  Estate  conceals  from  the 
Purchaser  the  existence  of  an  outstanding  Term,, 
a  fine  levied  by  the  Vendor  to  the  Purchaser,  with 
five  years  non-claim,  will  bar  the  Assignee  of  the 
Term,  and  the  Trust  passes  inclusively  in  the  Fine  j 
but  if  a  Purchaser  knouos  of  an  outstanding  Term, 
and  it  is  agreed  that  the  Term  should  be  assigned  in 
Trust  for  the  Purchaser,  in  such  case,  though  the 
Vendor  levies  a  Fine  to  the  Purchaser,  the  Kne 
will  operate  on  the  Inheritance  only^  and  not  on  the 
Term ;  such  being  the  plain  intent  of  the  Parties  (r). 

Where  Terms  are  raised  by  Settlements  for  family 
purposes,  it  is  usually  provided  (always  in  well-drawn 
deeds,)  that  if  the  Trusts  never  arise,  or  become 
unnecessary,  or  incapable  of  taking  effect,  or  are 
performed,  that  the  Term  shall  cease ;  and  in  such 
events  the  Term,  of  course,  ceases,  according  to  the 
express  provision  of  the  Deed. 

Another  manner  in  which  a  Term  may  cease  is 
by  way  of  Merger.  Thus,  if  a  Term  of  years  and 
the  Inheritance  meet  in  one  person,  in  the  same 
rightf  the  Term  becomes  extinct  (5).  But  this  Rule 
holds  only  where  the  legal  and  equitable  Estates  are 
co-extensive  and  commensurate ;  and  not  where  he  has 
the  whole  legal  £!state,  and  only  a  partial  equitable 
Estate  (/)♦     So,  where  a  term  of  years  is  held  in  one 

(g)  See  Ladi^  Radnor  v.  Ka/i-  **  Law  of  Vendors  and  Pur- 

debendy.Frec.  Ch.  65.  Shower's  chasers/'  p.  355,  5th  Edit. 

Pari.  Cases,  p.  69.  (s)  See  Cooke  v.  Cooke^  2 

Atk.  67.     JVade  V.  Paget,   1 

(r)  Inham  v.  Morrtee,  Cro.  jj^q^  c.  C.  363. 

Car.  109.  Dighton  v.  GreenvU,  (/)  PhUUps  v!  Brydges,  3  Ves. 

a  Vent,    329,  and    Sugden's  i^^. 
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rightf  and  the  Inheritance  in  another  (u\  the  Terni 
does  not  merge. 

It  has  been  held,  that  where  the  Term  and  the 
Freehold  would,  if  legal  Estates,  merge,  by  beii^ 
vested  in  the  same  Person,  the  Term  in  EUpiitjr  in 
such  case  is  construed  to  attend'  the  Inheritaooe^ 
unless  there  be  a  declaration,  or  other  act,  to  ermce 
an  intention  to  sever  them  (a). 

Although  terms  may  have  ceased,  it  is  a  prudent 
rule  with  Conveyancers  to  recommend  that  neariy 
all  terms  for  years,  however  ancient  they  may  be,  and 
whatever  adverse  possession  or  fines  there  may  have 
been,  should  be  required  by  a  Purchaser  to  be  aas^ned 
to  him,  or  to  a  Trustee  of  the  Purchaser's  nomination, 
to  attend  the  Inheritance  ( tf). 

It  has  been  held  at  Law,  that  a  saOffied  Term 
should  not  be  set  up  in  Ejectment ;  apd  that  where 
a  Term  is  satisfied,  it  may  be  put  as  a  question  to  the 
Jury,  whether  an  assignment  may  not  be  pre8iiHied(s); 
but .  this  doctrine  has  been  much  objected  to  as  an 
innovation,  and  as  injurious  to  the  rights* and  benefits 
which  previously  accrued,  by  means  of  outstanding 
.  Terms,  to  Purchasers  and  Mortgagees  (a),  and  may 
now  be  considered  as  exploded  (&),  except  where  it 


(tt)  1  Inst.  ssS*".  Crong  an4 
Jta^ordj  Hob.  3.  9  £88^373. 

(«)  Kdly  V.  Power^  s  Ball  6c 
Bea.  953,  Copel  v.  Girdler^  9 
Ves.  509;  in  which  case  Scott 
y.  Fenhoulkttf  1  Bro.  C.  C.  Sg, 
is  shmni  to  be  incorrectly  re- 
ported. 

(^)  Jlee  Sugden's  Vend,  and 
Purch.  356, 5th  Edit. ;  and  see 
6  Yes.  184. 

(s)  Vid.  Doe  on  dem. 


ttme  V.  Leggt  1  T.  S*  758.  & 
Doe  on  dem.  Hodsden  ▼.  Si^, 
3  T.  Rep.  684.  Doe  on  deoL 
Da  Qnta  v.  WharUph  8  T.S. 

p.  3. 

^  (a)  £vaii«.¥.  JMdbitfB,  6  V«i> 
284,  5.  HiOary  r.  .Wokm. 
12  Yes.  351.  Shanmm  v. 
Braddrtetf  1  Sch.  &  Lefh  70. 
(i)  JLiv  and  ITdhyi^  9  Yei. 
31  ;  and  ice  5  East,  138.  I 
have  left  Ihe  pisipgt  in  Che 
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IS  sought  to  nonsuit  a  Plaintiff  by  a  iTerm  standing 
out  in  his  own  Trustee,  or  where  a  satisfied  Term 
is  set  up  by  a  Mortgagor  against  a  Mortgagee,  in 
which  cases  a  Jury  will  be  directed  to  presume  a 
Surrender  (c).  The  Re-conveyance  of  a  legal  Es«> 
tate  has,  even  in  Equity,  been  presumed,  after  a  great 
lapse  of  time,  140  years,  for  instance  (d) ;  but  although 
this  case  was  very  particularly  circumstanced,  the 
Decision,  it  is  said,  "  has  not  met  with  the  appro- 
bation of  the  Bar(^)." 

3.  Conveyances  by  "way  of  Mortgage^  or  otkerwisef 

for  Payment  of  Debts. 

The  practice  of  Mortgaging  seems  to  have  been 
introduced  into  England  about  the  time  of  Henry  3. 
It  was  inconsistent  with  feudal  notions ;  nor  does  any 
thing  of  the  kind  appear  during  the  rigid  preva- 
lence of  that  System  (jf )  ;  but  when  Henry  3  gave 
licenses  for  alienation,  the  two  modes  of  mortgaging, 
distinguished  by  Lyttleton  (|f),  vadium  vivum^  and 
vadium  mortuum^  appear  to  have  been  adopted. 
The  Jurisdiction,  however,  of  the  Chancellor  in  cases 
of  Mortgage  must  not  be  referred  to  this  early 
period,  for  Sir  Matthew  Hale  observes,  that  in  the 
14  Richard  2,  the  Parliament  would  not  admit  of 

Text  as  it  was  in   the  first  7  T.  R.   47.     Roe  v.  Reade^ 

Edition,    though  I  am  aware  8  T.  R.  ii8. 

a  different  doctrine  has  recently  ^^/n   Hilary  v.  Waller     la 

been  promulgated  in  Doe  on  y^^  ^30. 

K.B.Trfai.T.5oGeo.3.  J\  Sugdcns    Vend,    and 

,Jt  J       ^j7  jn  n    f       Purch.  395.  Ed.  5. 
(c)  Lade  v.  Holfard,  BuUer's         ^  ^^  J^^       /.  v^     ..      i* 

N.  P;    110.    D^    y.   Staple,         (/)  Treat,  of  Equity,  B.  3- 

aT.lL696.     Doev.Syhaum,     ch.  1.  s.  1. 

7  T.  R.  2*    Goodtkle  v.  Jimes,         {g)  Sec.  333.  Co.  Litt.  105. 
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Redemption  (^);  nor  is  it  dear  when  the  right  of 
Redemption,  which  gave  the  Court  of  Chancery  Juro* 
diction  in  Cases  of  Mortgage,  was  first  established  (A). 
The  first  Rule  which  presents  itself  on  this  sid^ect 
is,  that  in  Equity  a  Mortgi^ee  is  only  considered  as  a 
Trustee  (f),  and  that  a  Mcnrtgage,  as  in  the  Cif3  Law^ 
{k\  is  but  a  Security  for  the  Money  lent  (/),  and  passes 
only  a  Chattel  Interest,  and  does  not  alter  the  thi^g  it 
conveys.  In  the  contemplation  of  a  Court  of  Equity 
nothing  real  passes  to  the  Mortgagee,  and  the  Mort- 
gage conveys  nothing  in  the  Land ;  neither  Dewer^ 
or  Tenancy  by  the  Curtesy  (vi).  So  much  is^  it 
considered  as  a  mere  Chattel  Interest,  that  Lands 
mortgaged  to  a  Testator  do  not  pass  under  a  general 
Devise  by  him  of  his  Lands(n)^;  nor  are  Mortgagees 
out  of  Possession  allowed  to  vote  on  Elections  (o). 
The  Equity  of  Redemption  is  considered  as  an 
Estate  in  the  Land,  and  may  be  devised  (^),  granted, 
or  entailed  with  Remainders,  and  such  Entail  and 
Remainders  may  be  barred  by  a  Fine  and  Recovery, 
and  a  Husband  may  be  Tenant  by  the  Curtesy  of 

it(jr). 

(g)  Rot.  Pari.  vol.  3.  p.  259.     Vem.  3 ;  and  see  9  Vera.  635. 

(A)  See  Mr.  Fonbl.  note  to         (<»)  See  7  &  8 WiU.  3.  c.  85. 

Treat,  of  Eq;  a  vol.  p.  956.     ••  7* 

U  ^  r     «  ^j  Pettat  V.  EUu,  9  Ves. 

(.)  3  Ch.  Ca.  3  Prec.  Ch.  99.     ^^3.       ^^^^^^^    ^    ^^^ 
(h)  Dig.  lib.  13.  ik.  7.  8.  8.      1  Atk.  603.  S.  C.  Caiea  temp. 

(t)  I  Ch.  Cas.  985.  f«?«>-  400.  S.  C.  wh«  •»  tte 

,\  „  \t     ,      1  Rolls,  MS.  whern  Sir  Joseob 

(«)  &WITOW  V.  HardcaaU,  j^m  held  there  ooukl  sot  be 

cited  3  Ves.  jun.  433.    As  to  ^  Tenancy  by  the  CuiMy  of 

Ae  daim  of  Dower  by  the  Wife  ^  Equity  of  ftedemptiaB!  and 

of  a  Moitoige  in  Fee,   see  ^3'  ^  ^^        '„  ^^  -^^ 

a  Black.  Com.  158.  1   Inst.  ^3^       ^    the   Curtety:  aaa 

315..  note  1.    3  Cro.  190, 1.  jj,^  J^  ^WitwaB;    i  Atk 

(tt)    Wince  v.  LitUaon,  l  608. 


If  an  Advawson  be  mortgaged,  and  is  absolute  in 
the  Mwtg^ee,  and  becomes  void,  the  Mortgagee,  it 
seemsy  at  Law,  is  entitled  to  present  {r\  he  having 
the  Iqpd  Estate ;  but  a  Court  of  Equity  will  compel 
him  to  present  such  Person  as  the  Mortgagor  shall 
Bomhiate  [s).  But  though,  until  Foreclosure,  the 
Mortgagor  presents,  yet  where  there  wits  an  express 
Covenant  in  the  Mortglige  Deed,  that  the  Mortgagee 
shall  present  to  fill  up  all  the  Avoidances  until  dis- 
charged, it  was  decreed  for  the  Mortgagee  (/).  The 
reason  why  in  the  absence  of  an  express  Covenant 
a  Mortgagee  is  not  allowed  for  his  own  benefit  to 
present  to  a  Living,  though  he  be  in  Possession,  and 
there  be  no  other  Security  than  the  Advowson,  and 
the  Mortgagor  neglects  to  pay  Interest,  is  because 
the  presentation  is  a  Profit  arising  from  the  mort- 
gaged Estate  for  which  the  Mortgagee  cannot  give 
credit  in  account  upon  a  Redemption  (u).  If,  how^ 
ever,  a  Mortgagee  presents,  the  Court  will  not,  t^r 
the  statutable  period,  disturb  the  Presentation  («r). 

When  upon  a  Mortgage  the  Money  is  made  payable 
to  the  Heir  or  Executor,  in  such  case,  before,  or  at 
the  day  of  payment,  the  Mortgagor  has  an  election 
to  pay  it  to  which  he  pleases  (y);   but  after  the 


(r)  Dyer  v.  Lord  Craven^ 
1  Dick.  669. 

(«)  Cr<^  V.  PmoeU^  Com. 
](^.  6o9«  arg*.  Amhursfy. 
XXnofiM-,  3  Vern.  401.  M4iken^ 
tk  y.  MoUmon^  3  Atlc  559. 
Jory  ¥.  CoXf  Free.  Ch.  71. 

(0  Qardiner  y.  Cookc^  Dom. 
Pvac.  31  Jan.  1728. 

(u)  GubUus  V.  Creedf.  2  Sch. 
&LefT.  218. 


(x)  Gardiner  y.  Grij^hs^  s 
P.  Wins.  404,  recognized  in 
Mutter  y.  Chauvel^   i  Meriy. 

493. 

(y)  Co.  Litt  200*.  Anon. 
Freem.  20/  Rightson  v.  Oi^- 
ton,  ibid.  p.  20  ;  Canning  y. 
Hickes,  1  Vern.  412,  S.  C. 
2  Ch.  Cas.  187 ;  and  see  1  Ch. 
Rep.  283. 2  Ch.  Rep.  220. 
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day  of  pa3^eiit  is  over»  (unless  there  be  a  re-en* 
feoffment)  (z)^  and  the  Mortgage  is  forfeited  at  Law, 
though  Equity  gives  the  Mortgagor  relief,  so  as 
upon  payment  of  the  Money  he  shall  have  his  Land, 
yet  Equity  will  not  revive  the  election  of  the  Mort^ 
'gagor  to  pay  it  to  the  Heir  or  Executor,  but  he 
must  pay  it  to  the  latter  (a).  But  if  in  the  Mort- 
gage neither  Heir  nor  Executor  be  mentioned,  then 
after  the  death  of  the  Mortgagee  the  Law  determines 
it  to  be  paid  to  the  Executor  (b).  It  has  been  held, 
that  if  there  be  a  Mortgage  in  Fee,  and  two  descents 
east,  and  more  due  upon  it  than  the  value,  and  the 
Mprtgagor  refuses  to  redeem,  yet  it  shall  go  to  the 
Executor  and  not  to  the  Heir,  the  Eqtdty  of  Re-- 
demption  not  being  foreclosed  or  released  (c). 

A  practice  has  recently  been  introduced  of  con- 
veying Lands  by  way  of  Mortgage  to  a  third 
Pierson,  agreed  upon  by  the  Mortgagor  and  Mort- 
gagee,  in  Trust,  upon  non-payment  of  the  Mortgage 
Money  at  the  time  agreed  upon  for  its  repayment, 
and  a  certain  number  of  days  notice,  to  sell, 
mortgage,  or  lease  the  mortgaged  Estate,  so  as  to 
satisfy  the  Mortgage,  with  the  usual  Covenants  where 
a  Power  of  Sale,  &c.  is  given  to  Trustees,  and  a 
Covenant  from  the  Mortgagor  to  join  in  .such  Sale, 
&c.  but  his  joining  not  to  be  deemed  essential  to 
the  Title  (d).     This  enables  a  Mortgagee  easily  and^ 

(z)  See  RighUon  v.  Overton^         (c)  Tahor  v.  Grover^  9  Vera. 

9  Freem.  ai.  367.  S.  C.  9  Freem.  997. 

^  ,  (d)  See  day  v.  Skane,  18 

(a)  Culpepper  v.   Austin,  2  Ves.  346,  in  note.  S.  C.  S«g- 

Caian,Cas.  291.  den's  Vend,    and   Pnrdi.   in, 

....  r^  Appendix,  p.  90,  last  EditioB. 

(*)  Anon.  9  Freem    p.  19.  aiii  Cor^  v.  Jifor^«,,  18  Vet. 

lugntsony;(herionfmd.f.20,  ^aa. 
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expeditiously  to  obtain  the  Money  lent  without  the 
delay,  expense,  and  difficulties  atteqding  a  Bill  of 
Foreclosure.  This  mode  of  mortgaging  is  seldom 
resorted  to  except  in  small  Mortgages,  but  it  might, 
it  seems,  with  great  advantage,  be  adopted  in  all  cases 
of  Mortgage  ;  it  being  oflen  of  great  importance  to 
the  Mortgagee  to  have  his  Money  at  the  time  agreed 
upon  for  its  repayment,  and  by  this  mode  he  may 
obtain  it  as  soon  as  a  Sale  of  the  F^6mises  is  effected. 
It  is  not  necessary,  though  it  seems  advisable,  that  a 
Trustee  should  be  interposed,  for  the  same  Powers 
of  Sale  may  be  given  to  the  Mortgagee  [e). 

A  Mortgage  of  a  Ship  at  Sea  (the  forms  required 
by  the  Register  Acts  being  observed)  has  been  held 
to  be  valid  (/)• 

The  principal  occasions  on  which  the  attention 
^  Courts  of  Equity  is  called  towards   Mortgages, 
is  upon  Bills  filed,   1.  To  Redeem ;  or  2.  To  Fore^, 
close ;  and  in  respect  of  what  are  termed,  3.  Equitabie 
Mortgages. 

1.  An  Equity  of  Redemption  is  considered  as  a 
Title  in 'Equity,  and  not  merely  as  a  Trust,  from 
which  in  many  respects  it  materially  differs  (g^. 
Sir  Matthew  Hale  says,  "  a  Power  of  Redemption 
is  an  equitable  right  inherent  in  the  Land,  and  binds 
all  Persons  in  the  post  or  otherwise ;  because  it  is 


(tf)  Carder  v.  Morgan,  18  after  notice  giren,  to  redeem  it. 

Yes.  344.    By  the  Civil  Lato,  Inst.  11.  tit.  8.  s.  1.  Halifax 

in  case  the  Mortgage  Money  Anal.  Civil  Law,  ^^4. 

was  not  paid  at  the  stipulatca  (,/)    Thompson    ▼.    F/mith. 

time,   the   Creditor  was   era-  1  Madd.  Rop.  ^q^    , 

powered   to  sell  the   Pledge,  [g)   Tucker  v.  Thurstan,  17 

allowing  the  Debtor  two  jears  Yes.  133. 
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an  ancient  right  which  the  Party  is  entitled  to  in 

Equity ''  (A). 

The  right  to  redeem  a  Mortgage  is  carefully 
protected  by  Courts  of  Equity,  and  they  will  not 
sufier  any  Agreement  in  a  Mortgage  Deed  to  pre- 
vail, that  the  Estate  shall  become  an  absolute  pur- 
chase in  the  Mortgagee  upon  any  event  whatever  (i) ; 
and  the  reason  is,  because  it  puts  the  borrower  too 
much  in  the  power  of  the  lender,  who,  being  dis- 
tressed at  the  time,  is  too  inclinable  to  submit  to  any 
terms  proposed  on  the  part  of  the  Lender  (Ar). 

No  Agreement  of  the  Parties  can  affect  the  doc- 
trine as  to  Redemption  in  a  Court  of  Equity  (I). 
"  You  shall  not  *'  says  Lord  Eldon^  "  by  special 
terms  alter  what  this  Court  says  are  the  special 
terms  of  that  Contract  (jn)**  But  though  any  fetters 
laid  upon  redeeming  a  mortgaged  Estate,  by  some 
original  Agreement,  either  in  the  Mortgage  Deed, 
or  a  separate  Deed,  will  not  avail,  where  it  is  done 
with  a  design  to  wrest  the  Estate  fraudulently  out 
of  the  hands  of  the  Mortgagor,  yet  if  on  Money 
advanced,  an  Estate  be  leased  for  joo  years,  at  a 
certain  Rent  for  the  three  first  years  of  the  Term, 
and  at  another  Rent  for  the  Remainder  of  the  term, 
with  a  proviso,  that  if  at  three  years  end  the  Money 
advanced,  and  Interest,  is  paid,  then  the  Premises 


(A)  Paxolet  v.  Aitomty' 
General^  Hard.  465. 

(f)  See  Howard  v.  Harris, 
1  Vern.  190.  S.  C.  a  Ch.  Ca, 
6k  147.  Ireatise of  £q.  2  Vol. 
359.  James  v.  Oadesy  2  Vera. 
403.  a  Veitr.  365. 

{k)  Toomcs  V.  Comet,  3  Atk. 
261. 


)  See  Flayer  v.  LavingUn, 

1  (f.  Wms.  268,  and  the  cases 
cited  in  that  case.  Newcombc 
V.  Bonham,  1  Vera.  7.  S.  C. 

2  Ventr.  364 ;  and  2  Ch.  Ca. 
58.  Comyn.  349.  Goodman  ▼. 
Grierson,  2  Bali  &  Bea.  S78. 

(m)  SetoH  V,  Slade,  7  Ves. 
273. 
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shall  be  reconveyed,  this  is  a  good  Conveyance ;  and 
if  the  Money  is  not  paid  according  to  the  proviso, 
the  Interest  granted  will,  it  has  been  held,  be  irre- 
deemably vested  in  the  Party  (n).  So  where  the 
Grantee  of  Lands,  subject  to  a  limited  Power  of  Re- 
demption, has  not  all  the -remedies  of  a  Mortgagee, 
the  Conveyance  is  not  a  Mortgage  but  a  conditional 
Sale ;  as,  where  some  Lands  were  conveyed  in  lieu 
and  satisfaction  of  a  Portion  charged  on  them,  with 
a  clause  of  Redemption,  if  the  Portion  was  paid  in 
ten  years,  there  being  no  Covenant  for  payment  of 
the  Portion,  or  any  collateral  Security,  a  Redemption 
was  refused  after  the  ten  years  ;  for  if  the  produce 
of  the  Sale  of  the  Lands  were  insufficient  to  discharge 
the  Portion,  the  Grantee  could  have  no  remedy 
against  the  Grantor  to  recover  the  deficiency  (o). 

If  a  Conveyance  purports  to  be  absolute,  yet  if  he 
to  whom  it  is  made,  agrees  by  Writing  under  Hand 
and  Seal  to  re-convey  on  being  repaid  his  Purchase* 
money  within  a  year  or  other  period,  it  is  considered 
as  a  Mortgage,  and  redeemable  (p).  So,  if  an  absolute 
Conveyance  is  made,  and  the  Person  to  whom  it  is 
made  instead  of  entering  and  receiving  the  Profits, 
demands  Interest  for  his  Money,  and  it  is  paid,  this 
will  be  admitted  to  explain  the  nature  of  the  Con- 
veyance, and  to  prove  that  it  was  but  a  Mortgage  (y). 
If  one  mortgages  Lands,  with  a  Proviso  that  he  him- 
self, or  the  Heirs^  of  his  Body,  may  redeem,  yet  so 

(fi)  MeUor  ▼.  Leei,  2  Atk.         (/?)  a  Vera.  84. 

^%  Goodman  v.  Grierson,  2     J^J  Z'^\S'Ti£i'  .'^ 
Bail  &  Bea.  374.  "*  *  ^*"'-  •**^' '  ^'**°'-  '*"• 
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much  is  Redemption  favoured,  that  an  Assignee  may^ 
in  such  case  redeem  (r). 

According  to  the  Statute  (4  and  5  Will,  and  Mary, 
c.  16,  s.  2,)  if  any  Person  who  hath  suffered  any 
Judgment,  Statute  or  Recognizance,  which  may  bnng 
a  charge  on  his  Land,  to  be^ntered  against  him.  Mort- 
gages his  Estate,  without  giving  notice  of  such  prior 
encumbrances,  such  Mortgagor  will  not  be  entitled 
to  the  benefit  of  an  Equity  of  Redemption  ;  and  the 
same  punishment  applies  in  case  of  a  second  Mort- 
gage (unless  there  is  fraud  or  unfairness  in  the 
second  Mortgagee)  (^),  where  the  fact  of  a  former 
Mortgage  is  suppressed  ;  but  the  right  to  Dower  is^ 
by  the  Act  (s.  5.)  saved  to  the  Wife,  if  she  does  not 
join  in  such  Conveyances* 

What  is  called  a  TVelsh  Mortgage  (a  mode  of 
Conveyance  seldom  resorted  to,)  is  a  perpetual  Power 
of  Redemption ;  subsisting,  as  stated  by  Lard  Hard- 
mcke,  for  everi  and  where  the  Mortgagee  cannot 
compel  a  Redemption,  or  a  Foreclosure  (/) ;  but  the 
same  very  eminent  Judge  observed  in  another  case» 
that  there  are  circumstances  which  may  create  a 
bar  even  in  Mortgages  of  this  description  (u). 

**  It  has  been  settkd,**  says  Lord  Eldon^  "  as  ta 
WeUh  Mortgages^  by  comparing  them  to  Elegits^ 
that  length  of  time  is  no  bar,  as  the  nature  of  that 
sort  of  Mortgage  is,  that  you  should  hold  until  such 
time  as  you  shall  be  paid ;  but  if  you  be  permitted  to 

(r)  1  Vem.  31.  1  Ves.  406.    Orde  v-  Hemhg, 

(0  2  Vera.  589.  '  7«ryi«  V.  HamVy,  s  Atk. 

(0  Lingutt  against  Satngn^      363. 
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hold  twenty  years  after  the  Debt  is  paid,  then  such 
a  holding  may,  /  thinks  amount  to  saying,  that  ydu 
are  barred,  upon  the  same  principle  as  if  it  were  a 
Mortgage  of  an  ordinary  nature"  (j:). 

All  Welsh  Mortgages,  it  is  observable,  are  with- 
^out  a  Covenant  to  repay  the  Mortgage  Money  (y). 

It  has  been  said  to  be  a  Rule,  once  a  Mortgage 
and  always  a  Mortgage  {z) ;  but  where  a  Mort- 
gagee has  been  in  Possession  twenty  yearSy  without 
any  impediment  in  the  Mortgagor  to  assert  his  title, 
such  as  Imprisonment,  Infancy,  Coverture,  or  be- 
ing beyond  Sea,  (where  it  is  not  by  having  ab- 
sconded,) or  if  such  impediment  has  been  removed 
ten  years,  it  is  a  bar  to  a  Redemption  {a).  And  in 
such  case,  it  seems,  a  TUa  (&),  or,  where  the  length 
of  time  appears  on  the  face  of  the  Bill,  a  Demurrer, 
will  lie  to  a  Bill  for  an  Account  (c).     And  where 


(;r)  This  passage,  in  Uie 
judgment  of  Fenxjoick  v.  Reed, 
was  extracted  from  a  Note  of 
the  Judgment  taken  in  Short- 
hand. It  does  not  exactly 
correspond  with  the  Report 
of  that  Case  in  i  Merivale, 
p.  1 25  ;  it  there  being  stated^ 
as  determined^  that  length  of 
time  may  be  a  bar  in  the  case 
there  put.  I  am  not  aware  of 
any  case  in  which  it  was  so 
determined,except  in  that  case. 

(y)  Leviey  y.  Hooper^  3  Atk. 
d8o. 

(s)  Newcombe  v.  Bonhanty 
1  Vern.  8.  Howard  v.  Harris^ 
1  Vem.  33.  James  v.  Oades, 
s  Vem.  402.  Grounds  and 
Rudiments,  &c«  246. 

(a)  Jennet'  v.  Tracy ^  men- 
tioaed  in  note  B.  to  3  F.  Wms. 
987  ;  and  see  Bonney  v.  Rid' 


gardy  mentioned  from  a  MS* 
note  in  1 7  Ves.  99.  S.  C.  but 
not  to  this  pointy  4  Bro.  C.  C. 
125.  Trash  v.  WhitCy  3  Bro. 
C.  C.  289.  Flower  v.  Lavingtony 

1  P.  Wms.  268.  Anon.  3  Atk. 
313.  Corbett  V.  Barkery  1  Anstr. 
138;  and  see  3  Anstr.  759. 
Hovendon    v.  Lord  Annesleyy 

2  Sch.  &  Lefr.  636.  Hodie 
V.  Healcyy  1  Ves.  &  Bea.  539. 
contra  Leman  v.  Netmnany  1 
Ves.  51.  Exton  ▼.  Greavesy 
I  Vern.  138.  Sibson  v  Fletc/ier, 
Chan.  Rep.  60.  Haies  v.  Haiesy 

1  Chan.  Rep.  105.  Cooper, 
161,  189.  Redesd.  Tr.  PI.  174. 
n.  (u). 

(b)  See  post, 

(c)  Saunders  v.  Hordy  Chan. 
Rep.  184.  Esdell  against  Bu* 
clianany  4  Bro.  C.  C.  254.  S.  C. 

2  Ves.  jun.  84.   Jenner  v,  7V«- 
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Infancy,  Coverture,  &c.  are  charged  in  the  KU  to 
avoid  the  presumption  of  payment  from  length  of 
time,  it  is  not  enough  to  say  generally  that  thefe 
have  been  Infancies  and  Covertures  (d).  And  though 
Infancy  may  be  an  Answer  to  the  objection  as  to 
length  of  time  in  not  coming  to  redeem,  yet  where 
the  time  begins  upon  the  Ancestor,  it  will  run  on 
against  his  Infant  Heir,  as  in  the  case  of  a  fine  at 
Common  Law  (e)  ;  and  if  a  Feme  Covert  afterwards 
becomes  discovert,  the  Statute  of  Limitations  runs 
from  that  time,  though  she  marries  again  (/}. 

The  Rule  appears  to  have  been  first  laid  down  by 
Lord  Keeper  Bridgman,  and  the  Msster  of  the 
Rolls,  in  Pearson  v.  Pulley  (gX  ^^^  ^^  ^  &ot  founded 
on  a  presumption  of  an  absolute  Conveyance,  but  is 
liierely  a  positive  rule  introduced  for  the  sake  of 
quieting  the  Title  after  so  long  a  neglect  to  redeem, 
analogous  to  the  Statutes  of  Limitations  at  Law  (A). 
If,  however,  there  have  been  acknowlegments  that 
the  Estate  was  held  in  Mortgage,  and  accounts  have 
been  kept,  a  Possession  even  of  thirty  (i),  forty  (k),  or 
fifty  years  (/),   a  Mortgage    ever  so  old  (m)  will 


cy,  mentioned  in  note  to  3  P. 
Wms.  387.  Hardy  v.  Reeves, 

4  Vee.  479*  S.  C.  on  appeal, 

5  Veg.  426;  but  see  3  Atk. 
225,  226. 

(d)  Bkwkt  T.  Thomas,  2  Ves. 
jun.  671. 

(c)  Si.  John  V.  Turner,  2 
Vern.  418, 

(/)  2  Atk.  333. 

{g)  1  Chan.  Cas.  102. 

(A)  Corbet  v.  Baker,  1  Anstr. 
138;  and  see  2  Anstr.  759. 
BeM  V.  Harxtey,  MS. 


(i)  2  Atk.  333. 

(Jl>  SmaH  ▼.  Hunt,  4  Yes. 
478,  In  note. 

(/)  See  Lake  v.  Thomas,  3 
Yes.  17 ;  and  see  what  is  aid 
in  Edsell  v.  Buchanan,  2  Yes. 
jun.  84,  S.  C.  4  Bro.  C.  C. 
256,  and  Proctor  ▼.  Congper^ 
2  Yern.  377.  S.  C.  Prec.  Ch. 
116. 

(m)  I  P.  Wms.  271.  Anon« 
2  Atk.  333.  Yates  r.  Hamh^ 
2  Atk.  363. 
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not  bar  a  Redemption.  And  if  a  Man  takes  notice 
by  a  Will,  or  any  other  deliberate  act  (nX  an  answer, 
for  instance,  to  a  Bill  in  Chancery  (o),  or  a  recital 
in  a  Deed  (p)  that  he  is  a  Mortgagee,  acknowledg- 
ments of  that  nature  will  take  the  case  out  of  the 
Rule  that  a  Mortgagor  shall  not  redeem  after  twenty 
years;  and  that,  though  the  acknowledgment  be 
in  a  Deed  by  the  Mortgagee,  a  Surrender,  for 
instance,  of  a  Copyhold  subject  to  the  Mortgage,  td 
which  neither  the  Mortgagor  or  his  Heirs  are 
Parties  (jj\  but  the  mere  demand  of  an  Account  is 
not  alone  sufficient  to  prevent  the  effect  of  such  a 
length  of  time  (r)  ;  though  the  Settlement  of  an  Ac- 
count of  what  is  due  for  Principal  and  Interest,  is  (s)^ 
unless  it  be  by  a  Person  not  lawfully  authorized  (/)• 
Parol  Evidence  may  be  adduced  to  show  that  it  is 
a  subsisting  Mortgage,  but  such  Evidence  must  be 
clear  and  unequivocal  (i^).  It  has  been  observed  that, 
though  no  particular  time  is  appointed  for  payment 
of  the  Mortgage  Money,  as  in  the  case  of  Welsh 
Mortgages,  where  the   Mortgagee  is  to  enter  and 


(»)  Perry  against  Marston,  {q)  Hansard  v.  Hardy,  18 

a  Bro.  C.  C.  399.  This  Decree  Ves.  455 ;  and  see  Hardy  ▼. 

was  afterwards  reversed,  but  Reeves,  ^  Yes.  j^66 ;  Dantellv. 

on  another  point.     See  the  ob-  Golby  before    Vica  Chancellor 

aenrations  on  this  case  in  Reeks  Leach,  37  Feb.  1818.  MS. j 

V.  Po^lethwaite,  Coop.  164.  see  (^)  jj^rfZe  v.  Healey,  1  Ves. 

also  Anon.  3  Atk.314.  Whtttng  &  g^a.  540. 

V.  White,  Coop.  4.  ...              .  . 

(0)  ProctOTY.  Oates,  a  Atk.  *  W  ^^«»-  ^  Atk.  333. 

140.  (f)  Barron  v.  Martin,  Coop. 

(p)  2  Bro.  C.  C.  399;  and  192- 

see  Careuf  ▼.  Johnstone,  2  Sch.  (u)  See  JVhiiing  v.   fVhiie, 

&  Lefr.  295.    and  Smart  v.  a  Cox,   290.  S.  C.  Coop.  6. 

Hunt,  4  Ves.  478,  in   note.  Reeks  v.  Postlethinaite,  Coop. 

Hardy  V.  Reeves,  4  Yes.  466.   .  171.  Barron  v.   Martin,  Ibid. 

S.  Con  Rehearing,  5  Ves.  426.  p.  192. 
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hold  until  he  u  satbfied,  length  of  time  is,  oever. 
veitheless,  an  ol^ection  to  a  Redemption  {x). 

Where  the  person  to  pay  the  Interest  on  the 
Mortgage  is  the  same  person  who  is  to  receive  it, 
as,  if  Tenant  for  Life  has  conveyed  his  Life  Estate  to 
the  Mortgagee,  there  the  presumption  does  not 
arise,  and  though  twenty  years  elapse,  the  Mortgage 
is  redeemable  (j/). 

The  right  of  Redemption  is  not  confined  to  the 
Mortgagor,  his  Heirs,  Executors,  Assignees,  qr  sub- 
sequent Encumbrancers,  but  extends  to  all  persona 
claiming  any  Interest  whatever  in  the  Fremi$es,  as 
against  the  Mortgagw.     A  person  claiming  under  a 
voluntary  Deed  may  redeem ;  for  the  Deed,  thoogfa 
void  as  to  a  subsequent  Mortgi^e,  is  binding  on  die 
Mortgagor;  a  fortiori,  may  any  person  redeem  who  has 
acquired,  for  a  valuable  tonsideration,  an  Interest  in 
the  Land  $  a  Tenant  under  the  Mortgagor,  for  in* 
itanoe,  or  a  Tenant  by  Elegit,  Statute-Merchant,  or 
Staple,  or  T^sant  by  the  Curtesy,  or  in  Dower,  or  a 
Jointress }  and  the  Crown  may  also  redeem  Estates 
mortgaged,  and  afterwards  forfeited  by  the  treason,  or 
otherwise,  of  the  Mortgagor  (z). 

An  Equity  of  Redemption  is  subject  to  Crown 
Debts,  and  may  be  sold  under  an  Extent  (^a).  h 
cannot  be  affected  by    an    Execution  {b)  ;    but  a 


(jf)  Ante  518.  Ordev.Hem-  {a)  See  35  Geo.  3.  c.  35. 

ing,  1  Vera.  418.  King  v.    DdamoUe^    Forest's 

ijf)  CorbeiY.  Barker,  3  Anstr.  Rep.  169. 

(t)  See  1  Fonb.  Trea.  Eq.  (J)    Lvster  v.   DoOand,    3 

f6%  t.  p.  and  the  Authorities  Bro.  C.  C.  478. 
there  cited.  1  Inst.  108*.  n.  1. 


Jadgment-Creditor  may  redeem  (c)  provided  he  has 
taken  out  Execution  ((/)• 

In  those  cases  where  a  Mortgage  is  sought  to  be  * 
redeemed,  the  doctrine  as  to  what  is  termed  Tacking^ 
frequently  comes  under  consideration. 

Tacking  is  prevented  in  Ireland  by  the  effect  of 
the  Register  Act  in  that  Country  (e),  but  in  England 
it  is  a  rule  (and  it  has  great  appearance  of  hardship, 
though  fully  established)  {f)^  that  i£  a  third  Mort- 
gagee buys  in  the  first  Mortgage,  he  acquires  a  Title 
in  Law,  and  having  equal  Equity,  will,  in  the  lan- 
guage of  the  Cases,  squeeze  out  the  second  Mort- 
gageCf  provided  such  third  Mortgagee,  when  he 
lent  his  Money f  had  no  notice  of  the  second  Mort- 

g%e  (^)*  ^^d  ^^^  ^^  ^^  ^^^  same,  even  though 
the  third  Mortgagee  buys  in  the  first  Mortgage 
pending  a  Bill  brought  by  the  second  Mortgagee  to 
redeem  the  first  (A),  unless  the  Suit  has  proceeded 
80  far  as  a  Decree,  and  a  direction  to  settle  Friori*- 
ties  (0« 

(c)    Burden     ▼.     Kennedtf^  Ld.  Chancellor  to  hisassiatenee. 

3  Atk«  739«  King  ▼.  Manissal^  See  also  Edmonds  v.  Povey^  l 

3  Atk.  iga.    Sharp  ▼.  Earl  of  Vera.  187.  2  Vera.  156.  Morret 

Scarborough^  4  Ves,  542.  t.  Pask,  a  Atk.  52.    Brace  v. 

(rf)  Shirku  V.  Watts,  3  Atk.  P^hess  of  Marlborough,  2  P. 

aoo.  Wms.  49 1 ,  495.  Prec.  Ch.  249. 

.  ^  a  A  -jy^      I  Bacon  8  Tracts,  55,  Cas.  Temp. 

(e)  6  Anne,  c.  2,  vid.  Laiouch  pj„^,  Toulmin  v.  Stecre, 

T.  Lord  Dumany,  1    Sch.  &         j^^^v.  224. 

H*^-u*F;  f^'»^a«d^^-P*»"*t         (A)  Hawkins   v.    Tayfor,    2 
1  Sch.  &  Lefr.  430.  y^^  2^^  j.^^^^  ^  Richmond^ 

(J)  2  Vez.  573.  2  Vern,  81.  2  P.  Wms.  491. 

(£)  Anon.  Freem.  2  Vol.  6 ;  Belcher   y.    Butler ,   1    Eden, 

ana  the  S.  P.  p.  14.  The  rule  530. 

was  also  solemnly  laid  down  (1)  Worthy  ▼•  Birkhead,  2 

in    Mar«A    v.    itftf,    2   Vent.  Ves.  571.  S.  C.  3  Atk.  81 1; 

337.   S.  C.    1   Ch.   Ca.   172,  undaeeEarlofBrisiolT.HuH'' 

wherein  Uiat  great  man,  Sir  gerfordy   2   Vem,    524.     Ex 

Matthew   Hale,    (then    Chief  parte    Knott,    11    Ves.    619. 

Baron,)   was  called    by    the  Redesd.  Tr.  PI.  168^  3ni  Edit. 
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A  third  Mortgagee  may  buy  in  the  first  Mortgage 
and  tack,  though  the  second  Mortgage  was  registered, 
unless  when  he  bought  in  the  first  Mortgage,  he  had 
actual  notice  of  the  second  Mortgage  (k). 

But  a  prior  Mortgagee  who  has  an  Assignment  of 
a  third  Mortgage  as  a  Trustee  only  (/),  or  who  has  a 
Mortgage  of  the  Equity  of  Redemption  coming  to 
him  as  Executor  (m),  cannot  tack  the  two  Mortgages 
to  the  prejudice  of  intervening  Encumbrancers. 

If  a  Judgment-Creditor^  or  Creditor  hy  StaitOe 
'  or  Recognizance^  buys  in  the  finst  Mortgage,  he 
cannot  tack  or  unite  this  to  his  Judgment  &c.  and 
thereby  gain  a  preference ;  for  he  did  not  advance 
hia  Money  on  the  Credit  of  the  Land  (n) ;  but  if  a 
third  Mortgagee  buys  in  a  Statute,  (and  holds  both 
in  the  same  right)  (o),  he  is  allowed  to  unite  the 
Statute  to  his  third  Mortgage,  for  the  Land  was  in 
the  view  and  contemplation  of  the  Lender  (/>) ;  and 
the  Judgment-Creditor  by  virtue  of  an  Elegit  might 
bring  an  Ejectment,  and  hold  upon  the  extended 
value ;  and  as  he  has  the  legal  interest  in  the  Estate^ 
the  Court  will  not  take  it  from  him  (^),  and  this, 
whether  the  Statute  were  paid  off  or  not  (r). 

If  a  first  Mortgagee  lends  a  further  Sum  to  the 
Mortgagor  (s)  upon  a  Statute  or  Judgment,  he  may 

{h)  Cator  V.  Cookift  i  Cox,     53.  Stanton  v.  Sadler^  a  Vera- 
18a.  30. 

(0  Morret  ▼.  Paske,  2  Atk.     ^  (p)  Higgon t.  Syddal,  1  Ch. 
^3,  Ca.  149,  noticed  in  Brace  ▼. 

(«)  Bamet  v.    Weston,   ifl  Dutchess  0/ Marf borough,  a  P. 

V«.1W.  Wms.  493,  4. 

^  (0)  Morret  v.  Pasie^  3  Atk. 

(n)  Wright  V.  Pilling,  IVec.  ^^y*                           * 

Ch.  494-   Brace  y.  Dutchess  of  (^)  Anon.  2  Chan.  Cas-  208. 

Marlborough,  2  P.  Wms.  49^  (s)  Matthews  r.  Cartwnghi^ 

'^3-  3  Atk.  347 ;  and  see  3  SaUu 

(o)  Morret  t.  Paske,  3  Atk.  84.  1  Chan.  Cas.  3. 
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retain,  not  only  against  the  Mortgagor,  but  against 
a  mesne  Mortgagee,  (provided  he  had  no  notice  of  such 
mesne  Alortgag^)  till  both  the  Mortgage,  Statute,  or 
Judgment,  be  paid  (t).  So  if  Money  be  lent,  and  after- 
wards,  on  a  further  advance,  a  Mortgage  is  made  to 
secure  the  same,  the  Mortgagor  (u),  nor  his  Heir  after 
his  death  (a:),  cannot  redeem  without  paying  all  th^ 
Money  due(^);  and  though  the  Mortgage  is  ob- 
tained by  Alignment,  the  Mortgagor  cannot  redeem 
without  paying  Money  lent  to  him  previously  by  the 
Assignee  (z).  A  distinction,  therefore,  is  apparent, 
between  a  Bill  to  redeem^  and  a  Bill  to  foreclose ; 
for  in  the  latter  case  the  Mortgagee  caimot  insist  on 
tacking  his  subsequent  Debt,  as  he  may  do  on  a 
Bill  for  a  Redemption  (a). 

Where  there  are  subsequent  Encumbrances  or  Cre- 
ditors in  the  case,  there,  a  Man  that  buys  in  a  prior 
Encumbrance  shall  be  allowed  only  what  he  really 
paid,  though  there  was  in  truth  a  greater  Sum  due 
upon  such  prior  Encumbrance ;  but  where  the  Mort- 
gagor or  his  Heir  comes  to  redeem,  there  is  no 
reason  that  he  should  have  the  benefit  of  a  good 
Bargiun  made  by  another  Man,  and  must  therefore 
pay  what  is  really  due  on  the  Mortgage,  whatever  it 
be,  without  respect  to  what  the  Ass^ee  paid  {b). 


(f)  s  P.  Wins.  494;  and  see 
Shepherd  v.  TiUey^  2  Atk. 
^n.  Mr.  Freeman  puts  a  simi- 
Iiu*  Case,  3  Freem.  p.  7.  BcJcer 
V.  Harris,  16  Ves.  399. 

{u)  2  Chan.  Rep.  S47. 

(x)  I  P.  Wms.  776. 

(y)  2  Ch.  Rep.  247. 

(s)  2  Ch.  Rep.  360. 

(a)  See  the  note  to  Cohmgn' 


▼.  Winch,  1  P.  Wms.  776 ;  and 
Morret  v.  Paske,  2  Atk.  53. 
Archer  ▼.  Snatt,  2  Sir. .  1 107. 
Anon.  2  Vez.  262. 

(i)  WiUiami  v.  Spring£eld, 
1  Vem.  476 »  and  see  Darcu 
v.HaU,  1  Vem.  49.  PhiUwi 
V.  Vaughan,  i  Vem.  3^  As' 
cough  V.  Johnson,  2  Vem.  66 ; 
and  see  Francis's  Max.  Ea. 
p.  9,  and  the  Cases  there  citea. 


5a5  EQUITY  JCRISDICTION. 

Where  a  first  Encumbrancer  by  Judgment,  bas 
likewise  a  Mortgage,  though  there  is  wother  Judg- 
ment  prior  to  the  Mortgage,  yet  if  the  Mortgagee 
had  no  Notice  of  it  the  Court  will  not  direct  a  Sale 
of  the  Estate  in  favour  of  the  Creditor,  upon  the 
second  Judgment,  unless  he  will  pay  off  the  Prin- 
cipal and  Interest  of  the  first  Judgment  and  Mort- 
gage (c). 

It  has  been  held  that  a  Mortgagee  is  not  per- 
mitted to  tack,  as  against  Assignees  in  Bankruptcy, 
a  Mortgage  subsequent  to  an  act  of  Bankruptcy, 
though  without  notice,  and  previous  to  the  Com* 
mission  (eQ,  for  by  such  Mortgage  no  Interest 
passes  (e) ;  but  it  is  apprehended  that,  under  the 
46  Geo.  3.  c.  135,  if  the  subsequent  Mortgage  Wto 
made  bond  fide  two  months  before  the  date  of  the 
Commission,  without  notice  of  any  prior  act  of  Bank* 
ruptcy  or,  that  the  Mortgagor  was  insolvent  or  had 
stopped  payment,  the  same  might  be  tacked. 

An  Heir,  or  the  Devisee  of  mortgaged  Premises  (y)» 
(unless  it  be  a  Devise  for  payment  of  Debts)  (g) 
cannot  redeem  a  Mortgage  without  paying  a  Bond(ib), 
though  there  is  no  Judgment ;  and  this,  to  prevent 
a  circuity  of  Action ;  but  that  Equity  does  not  prefsil 
against  a  Purchaser,  an  Assignee  of  the  Equity  of 


(c)    Sir    H.    Smuhson    v.  {g)  Heames  ▼.  Banee,  3  Atk. 

Thompson,  1  Atk.  520.  630.  Price  against  Fasine^^ 

(rf)  Archer  v.  Snatt,  2  Str.  Ambl.  686.            „.    .       ^ 

1107.  see  2  Black.  Rep.  726.  W  (^oltman  t.  Wtneh^  1  P. 

/NT?       -*    XT    .*   ,    Tr  Wms.  775.  Anon,  a  Ves.  66«. 

WExparte&o^,  iiVes.  shfOilet^rth    v.     Laycock,    1 

^^'  Vern.  245.  Ambl .  685.  Grounds 

(T)  3  Atk.   630;  and  see  and  Rudiments  of  Law  and 

Ambl.  686.  Equity,  6$.  a  Chan.  Cas.  164. 
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Redemption,  for  instance  (0 ;  the  Bond-Creditor 
having  no  lien  upon  the  Land  (k)  ;  nor  can  he  tack 
where  there  are  intervening  Encumbrances  of  a  su- 
perior nature  between  his  Mortgage  and  the  Bond  (/) ; 
nor  can  a  Bond  be  tacked  to  a  Mortgage  a&  against 
Creditors  seeking  to  redeem  afler  the  death  of  the 
Mortgagor,  though  it  may  against  the  Heir  (^m). 

If  a  Mortgagee  in  Fee  lends  Money  to  the  Mort- 
gagor on  Bond,  and  the  Mortgagor  dies,  and  his 
Heir  sells  the  Equity  of  Redemption,  the  Vendee 
may  redeem  the  Land  without  paying  the  Bond 
Debt  (n)«  So  if  an  Executor  files  a  Bill  to  redeem 
a  Mortgage  of  a  Term  for  Years,  he  must  pay  a  Bond 
Debt  also  due  (o) ; ,  but  if  the  Equity  of  Redemptioa 
be  assigned  by  the  Executor,  the  Assignee  may 
redeem  without  paying  the  Bond  ( p). 

If  the  Heir  of  a  Mortgagor  of  Copyhold  Premises 
files  a  Bill  to  redeem,  the  Defendant  cannot  insist 
upon  tacking  a  Judgment^  because  the  Copyhold 
Lands  are  not  liable  to  an  Execution  upon  a  Judg- 
ment (q). 

If  Tenant  for  Life,  Remainder  to  his  Son  in  Tail, 


(t)  Coleman  v.  !Vinch,  i  P. 
Wms.  775.  Troughton  v. 
TrouglUon,  3  Atk.  657.  S.  C 
1  Ves.  86 ;  and  see  2  Salk.  84. 

(k)  Ex  parte  Herbert  13 
Ves.  183,  overruling  Collet  v. 
De  GoUsf  For.  65.  see  also  1 
Sch.  &  Le  Froy,  153. 

(t)  Powis  T.  Corbetf  3  Atk, 

(m)  Hamerton  v.  RogerSf  1 
Ves.jun.  51 3.  L&tnthian  against 
Hasely  3  Bro.  C.  C  162;  and 
see  Vanderzee  against  WMU^ 
3  Bro.  C  C.  93,  Coleman 
y.    Winch,  1   F.  Wnw.   776. 


HiUier  v.  WAkinSy  in  Chan. 
16  July  1741,  MS.;  and  see 
ex  parte  Hooper j  1  Meriv.  7. 

(»)  Prec.  Chan.  89,  a  Str. 
1107.  1  P.  Wms.  775.  3  Atk. 
668. 

(o)  See  Eaies  v.  ShawUl, 
Prec.  Ch.  17. 

{p)  Coleman  v.  Winch^  1  P. 
Wms.  776.  Prec.  Ch.  511. 
Vanderzee  against  Willis^  3 
Bro.  33. 

(q)  Heir  ofCarron  and  Park^ 
Vin.  Abr.T'it.  Copyhold,  (O.E.) 
Ca.6.   6  Vin.  933* 


^36  EQUITY  JURISDICTION. 

If  Money  be  lent  in  Town  on  Mortgogej  the 
Mortgagor  may  give  notice  for  payment  of  the  same 
in  Town,  though  the  Mortgagee  live  at  Oxford  \ 
but  the  Mortgagor  must  be  ready  to  pay  at  the  time, 
and  from  that  time  keep  his  Money  ready,  to  prevent 
Interest  running  on  (e). 

Where  a  Mortgage  carries  five  per  Cent.  Interest, 

,and  the  Mortgagee,  together  with  Bond  Creditors, 

file  a  Bill  for  a  Sale  of  the  Estate,  only  four  per  Cent. 

Interest  will  be  allowed  from  the  confirmation  of  the 

Report  (jT). 

If  a  Mortgagee  assigns,  the  Assignee,  it  has  been 
held,  is  entitled  to  Interest  on  Interest  then  due  (g). 

If  the  Mortgage-money  is  tendered,  the  Mortgagor 
loses  Interest  from  the  time  of  the  tender  [h)  ;  but 
he  must  swear  that  the  Money  was  kept,  and  that  he 
made  no  profit  of  it  (i). 

An  Account  settled  before  a  Master,  between  a 
Mortgagor  and  the  first  Mortgagee,  binds  the  second 
Mortgagee,  unless  fraud  and  collusion  is  shown  (jt). 
But  a  specific  Devisee  of  a  Mortgagee  is  not  bound 
by  an  Account  settled  between  the  Representatives 
of  the  Mortgagor  and  those  of  the  Mortgagee  (/)• 
The  Costs  of  Suit  in  respect  to  Mortgages  will  be 
considered  elsewhere  (w/). 

(e)  GyUs    v.    HaUy    2    P,  (1)  StUton  v.  Rodd^  8  Chan. 

Wmg,    378 ;  and   see  Bishop  Cas.  206. 

V.  CAi/rcA,  2  Ves.37a.  ,..    «,    „         r\   11    ,  ni. 

I  n  Harris  y  Harris  q  A.tk  ^*)  Needier  ▼.  Deeile,  1  Ch. 

722.  ^*-  ^99-  ^-  ^-  *  ^-  ^**-  •^^"'• 

(g)  1  Cban.  Cas.  258,  noticed  P-  ^*' 

Grounds  and  RudimeRts,  &c.  (f)  Langley  against  Earl  9f 

363.  Oxford^  Ambl.  17, 

Ch)  Manning  v.  Burgess    1  (^  j  g^  p^^;  ^^^  ^osU. 
'vnan«  v/as*  2q« 
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possession ;  for  by  so  doing  he  would  subject  him- 
self to  an  account,  which  the  Court  will  not  force 
him  to  do  (.r). 

After  the  death  of  the  Mortgagor,  in  case  the 
personal  Estate  of  the  Mortgagor  is  deficient,  a  Mort- 
gagee may  pray  a  Sale  of  the  mortgaged  Premises, 
in  the  first  instance,  where  the  Heir  and  personal 
Representative  are  the  same  Person  (^). 

Where  an  Advowson  is  mortgaged,  instead  of 
bringing  a  Bill  of  Foreclosure  the  Mortgagee  should 
pray  a  Sale  of  the  Advowson  (z). 

A  Pawnee  of  Stock  is  not  bound  to  bring  a  Bill 
of  Foreclosure  of  the  Equity  of  Redemption  of 
the  Stock,  but  may  sell  it  (a).  And  it  has  been 
held,  that  Exchequer  Annuities  (b\  or  East  India 
Stock  (c)  mortgaged,  may  be  sold  upon  notice,  with- 
out a  Bill  of  Foreclosure,  which,  it  seems,  would 
be  dismissed  (d).  If  the  Mortgage  be  of  a  rever-  '■ 
sionary  Interest  in  Stock,  the  Mortgagee  by  his  Bill 
must  pray,  that  the  Money  may  be  paid,  or  that  a 
Sale  shall  be  made,  and  then  the  Court  will  make 
the  usual  Decree,  as  in  other  Mortgages,  for  payment 
of  the  Mortgage-money  j  and  if  the  Money  is  not 
paid  as  directed,  a  Sale  takes  place  (e).  But  a  Mort- 
gagor of  Stock  may  file  a  Bill  for  an  account  of  what 
is  due,  and  to  have  a  transfer  (^)* 


(jc)  Lard Penrhi/n\.  HugheSf^  Wms.  qGi,  on  Appeal,  1  Bro. 

5  Ves.  io6i  P.  C.  494. 

( 1/)  Daniel  against  Shiprnth,  (c)  Lodewood  v.  Evoer,  2  Atk. 

2  Bro.  C.  C.  155.  303. 

(z)  Mackenzie  v.  Robinson^  (d)  Ibid. 

.3  Atk.  559.  (e)  Ponten  v.  Page,  before 

(a)  Kempe    v.    Wesihrooke,  Vice   Chancellor  Phimer,   7th 
1  Ves,  278.  Nov.  1816.  MS. 

(b)  Tucker  v.   Wilscn,  1  P.  (/)  1  Ves.  278. 
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If  Money  be  lent  in  Town  on  Mortg^;ej  the 
Mortgagor  may  give  notice  for  payment  of  the  same 
in  Town,  though  the  Mortgagee  live  at  O^r/brd^ 
but  the  Mortgagor  must  be  ready  to  pay  at  the  time, 
and  from  that  time  keep  his  Money  ready,  to  prevent 
Interest  running  on  (e). 

Where  a  Mortgage  carries  five  per  Cent.  Interest, 

.and  the  Mortgagee,  together  with  Bond  Creditors, 

file  a  Bill  for  a  Sale  of  the  Estate,  only  four  per  Cent. 

Interest  will  be  allowed  from  the  confirmation  of  the 

Report  (y). 

If  a  Mortgagee  assigns,  the  Assignee,  it  has  been 
held,  is  entitled  to  Interest  on  Interest  then  due  (g). 

If  the  Mortgage-money  is  tendered,  the  Mortgagor 
loses  Interest  from  the  time  of  the  tender  {h)  ;  but 
he  must  swear  that  the  Money  was  kept,  and  that  he 
made  no  profit  of  it  (i). 

An  Account  settled  before  a  Master,  between  a 
Mortgagor  and  the  first  Mortgagee,  binds  the  second 
Mortgagee,  unless  fraud  and  collusion  is  shown  (k). 
But  a  specific  Devisee  of  a  Mortgagee  is  not  bound 
by  an  Account  settled  between  the  Representatives 
of  the  Mortgagor  and  those  of  the  Mortgagee  (Q. 
The  Costs  of  Suit  in  respect  to  Mortgages  will  be 
considered  elsewhere  (m). 

(e)  Chiles    v.    Ha//,    2    P,         (i)  Sutton  v.  Rodd,  a  Clitti- 
Wnii,    378 ;  and   see  Bishop     Cas.  206. 

Y.  Church,  2  Yes.  27^-  /l\  xt  ji         t\    ti    ,  ni. 

(/)  HarrU  v.  HarrU,  3  Atk.  „  <*)  ^'f%  "•  ^«*«''  »«>. 
^^  '  *''  Ca.  299,  S.  C.  1  Eq.  Cas.  Abr. 

(^)  1  Chan.  Cas.  358,  noticed     P'  *  ^' 
Grounds  and  RudimeRts,  &c.         (/)  Langley  against  EaA  rf 
363.  Oxford,  Ambl.  17. 

Ch^^  ?r«Qf  '•  ^"^"'   '         (•»)  S«e  PO-t,  tit  Cosu. 
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closure  {n)  ;  but  the  dismission  of  such  a  Bill  merely 
for  want  of  Prosecution,  has  not  that  effect  (0). 

If  after  a  Foreclosure  and  a  Sale,  the  Mortgagee 
brings  an  Action  for  the  Balance,  this,  It  has  been 
held,  opens  the  Foreclosure  (j9).  Where,  however, 
the  Mortgagee  had  taken  Possession  a  considerable 
time,  a  perpetual  Injunction  was  decreed  (q). 

Where  a  Mortgagee  forecloses,  and  sells  the  Estate, 
and  it  proves  insufficient  to  satisfy  the  Loan,  he  may 
resort  to  a  Bond  given  at  the  same  time  with  the 
Mortgage,  for  the  residue  (^). 

An  Executor  qf  a  Mortgagee  will  be  restrained 
from  enforcing  Payment  and  the  Money  will  be 
ordered  into  Court,  where  there  is  no  Heir  of  the 
Mortgagee  v/ho  can  re-convey  (5). 

If  a  Mortgagee  be  attainted  of  High  Treason, 
a  Bill,  it  seems,  may  be  filed  against  the  Attorney- 
General  to  redeem.  In  such  case  the  King  cannot 
be  compelled  to  convey,  but  an  Umoveas  manum 
only,  lies  (/). 

Where  a  Bill  of  Foreclosure  is  brought  against  an 
Infant  it  is  usual  to  decree  a  Foreclosure,  with  a 


(n)  Stewart  aga'nst  Worrdly 
1  Bro.  C.  C.  581.     Bishop  of 
Winchester  v.  Payne y  11  Ves. 
199.  Garth  V.   Ivardy  2  Atk. 

"174. 

(r;)  Hansard  v.  Hardy ^  l8 
Ves.  460. 

(p)  Dashtvood  v.  TAythxjoayy 
E^.  Cas.  Abr.  317.  Cas.  temp. 
Finch,  40ti. 

[q)  Ferry  v.  Barker ^  8  Ves. 
537;  and  S.  C.  13  Ves.  198. 
S.  C.  MS. 


(r)  Tooke  v.  Hartley^  2  Bro- 
125.  S.  C.  3  Dick.  78.5. 

(s)  Schoole  and  Wife  v.  Sail, 
1  Sch.  &  Lefr.  177. 

(0  See  Patvlet  v.  Attorney  - 
General,  Hard.  465.  The  de- 
termination of  the  Court  is 
not  reported  in  Hardres,  but 
from  the  remarks  of  Sir  Thomas 
Clarke,  Lord  Mansfield,  and 
Lord  Keeper  Henley,  in  Bur- 
gess  V,  fVheate,  1  Black.  Rep. 
145,  it  may  be  inferred,  tlie 
Demurrer  was  oterroled. 
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day  to  show  cause  when  he  becomes  adult  (u)»  but 
the  Court,  in  case  the  Mortgagees  consent  to  a  Sale, 
will  direct  an  inquiry  whether  it  will  be  for  Uie 
Infant's  benefit  (s)  j  and  when  a  day  is  given  to  show 
cause,  the  Infant  when  of  age  is  not  allowed  to  ravel 
into  the  Account,  nor  is  he  entitled  to  redeem  the 
Mortgage  by  paying  what  is  reported  due,  but  can  only 
show  error  in  the  Decree  {y ) ;  and  where  an  Infant 
had  a  day  to  show  cause,  and  afterwards  attained 
twenty-one,  and  left;  the  kingdom  to  avoid  his  Cre- 
ditors, permission  was  given  to  serve  the  Clerk  in 
Court  with  the  subpoena  (^z)» 

If  a  Mortgagee  with  a  power  of  Sale  iles  a  Bill 
to  foreclose^  he  will  not  on  Motion  be  directed  to 
sell  (a). 


In  respect  to  the  manner  in  which  the  Account 
is  to  be  taken  as  between  the  Mor^agor  and  Mori- 
gagee^  it  appears  to  be  a  Rule,  that  wherever  the 
gross  Sum  received  exceeds  the  Interest  it  shall  be 
applied  to  sink  the  Principal  (Jb).  And  where  a 
Mortgagee  enters  into  Possession  of  the  Estate,  and 
does  by  his  own  act  render  himself  accountable  for 
what  he  receives  in  discharge  of  his  Principal  and 


(u)  Goodier,  v.  AshUnif  18 
Yes.  83.  Booth  v.  Rick^  1  Vera. 
*95-  Spencer  v,  Boyes^  4  Ves. 
370,  where  the  form  of  the 
Decree  is  given.  Bishop  of 
Winchester  v.  Beavoir,  2  Bro. 
C.  C.  317. 

(x)    Mondrey  v.   Mondrey^ 

1  Ves.  &  Bea.  83.    V. 

Manselly  1807.  MS. 

{y)  MaUack  v.  Gaison^  3  P. 
Wms.  353.  In  Lyne  v.  WilUsy 
d  £q*  C.  Abr.  p.  ii>  His  said 


to  be  the  settled  practice.  S.C. 
3  p.  Wms.  352,  in  note.  Bishop 
of  Winchester  v.  BsavotTf  3  Vet. 
317-  Spencer  v.  Boyes^  4  Ves- 
370.  WiUiamson  v.  Gordon^  19 
Yes.  114. 

{z)  Elcoek  V.  Gleggf  2  Dick. 
764. 

(a)  Anon.  23  or  24  April 
1818,  before  V.  C.  Leach. 

(b)  GouU  V.  Tancred^  %  Atk. 
534- 
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Interest,  Annual  Rests  will  be  directed  (c) ;  but 
they  cannot  be  made  by  the  Master,  unless  directed 
by  the  Decree  (d).  It  has  been  held,  however,  that 
if  a  Mortgagee  enters  by  Agreement  into  Possession 
of  the  mortgaged  Lands,  at  a  fair  Rent,  in  discharge 
of  the  Debt,  this  forms  an  exception  to  the  general 
Rule,  and  he  will  not  be  compelled  to  account  for 
the  full  value  of  the  Lands  (e). 

If  the  Mortgagor  is  permitted  to  remain  in  Pos- 
session he  is  not  liable  to  account  for  the  Rents  and 
Profits  to  the  Mortgagee  (ee),  not  even  if  the 
Security  becomes  insufficient  (^ ). 

If  a  Mortgagee  in  Possession  holds  over  aflcr 
payment  of  his  Principal  and  Interest,  he  will  be 
charged  with  the  Balance  and  Interest  {g). 

A  Mortgagee  in  Possession  is  not  obliged  to  lay 
out  Money  any  further  than  to  keep  the  Estate  in 
necessary  repair  (fi) ;  nor  is  he  bound  to  leave  the 
Premises  in  as  good  condition  as  he  found  them  (i). 
And  if  a  Mortgagee  has  expended  Money  in  sup- 
porting the  right  of  the  Mortgagor  to  the  Estate, 
where  his  Title  has  been  impeached,  the  Mortgagee 
may  add  this  to  the  Principal  of  his  Debt ;  and  it 


(c)  Robinson  v«  Cummingf 
sAtk.4io.  And «eeGa»U and 
Tancred,  3  Atk.  534. 

(d)  Webber  v.  Hunt,  I  Madd. 
Rep.  13. 

(e)  Moroney  v.  O'Dea,  1 
Ball  Sc  Smith,  117;  sed  vid. 
Webb  and  Rorket  2    Sch.  6c 

Lefr.661. 

{ee)  Mead  v.  Lord  Orren/f 
3  Atk.  344.  Ex  parte  Wilson, 
2  Yes.  &  Bea.  252.  The  State- 
ment in  Moss  V.  GaUimore, 
Dougl.  266,  that  a  Mortgagor 


received  Rents  for  die  Mort- 
gagee has  been  disapproved. 
See  2  Yes.  &  Bea.  p.  252,  3. 

(/)  ffiggins  V.  York  Build- 
ings  Company^  2  Atk.'  107. 
(klman  v.  Duke  of  St,  Albans, 
3  Yes.  25. 

{e)  Quarrdl  v.  Beckford, 
1  Madd.  Rep.  266. 

(A)  Godfreys.  Watson,  3  Atk. 
518. 

(t)  Russell  v.  Smithies,  l 
Anstr.  96. 
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will  carry  Interest  (k)  at  the  same  rate  as  the  Mort- 
gage Debt  (/). 

If  a  Mortgagee  of  a  Leasehold  Interest  pajrs 
renewal  Fines  he  is  entitled  to  hjd  reimbursed  out 
of  the  Estate  (??a). 

If  a  Mortgagee  in  Possession  is  guilty  of  gross 
mismanagement  of  the  mortgaged  Estate  be  is  an* 
swerable  for  it ;  but  he  is  liable  only  for  "wil/ul  de- 
fault If  he  speculates,  it  is  at  his  own  hazard  (n). 
If  he  turns  out,  or  refuses,  a  sufficient  Tenant,  he 
will  be  accountable  (o). 

A  Mortgagee  is  not  permitted  to  obtain  any  ad- 
vantage out  of  the  Mortgage  Fund  beyond  the 
Principal  and  Interest  (jp). 

A  Mortgagee,  therefore,  is  not  aUowed  to  make  i^ 
charge  as  Receiver,  if  he  himself  has  personally  re- 
ceived the  Rents  {q) ;  and  this,  though  it  be  agreed 
he  should  be  paid  for  his  trouble  in  receiving  the 
Rents  (r),  and  though  a  Receiver  might  have  been 
employed  at  the  expense  of  the  Mortgagor  (5) ;  but 
if  he  actually  paid  a  Bailiff  for  receiving  the  Reuts^ 
he  will  be  allowed  such  payment  (/)• 

If  on  a  Mortgage  in  Jamqica^  the  Contract  is  to 


{k)  3  Atk.  518. 

(/)  Wodletf  V.  Drag^  a  Anstr. 

531. 

(w)  Hamlion  v.  Denny,  1 
Ball  6c  Beatty,  202.  Manlove 
V.  BaU  and  Bruion,  2  Vern. 
84. 

(n)  Hughes  v.  Williamsy  19 
Ves.  493. 

(0)  Anon.  1  Vern,  45. 

(/?)  Gtiklnnsv.  Creed,  2  Sch. 
&Lefr.  2)8. 

{q)Gb€l/'rej/Y.  JVatson,  3  Atk. 
518.    Bonithon  v.   Hockmore, 


1  Vcrn,  316.     Careto  y.  Jokin 
s$on,  2  Sch.  h  Lefr.  301. 

(r)  French  v.  Barwi^  t  Att 

12CK 


(5)  Langstqffe  v, 
10  Ve&  405;  and  see  on  this 
subject  Gotdd  v.  Tanarei^  9 
Atk.  534, 

(0  Godfrey  v.  Waisony  3 
Atk.  518.  Bonilhon  v.  Hock- 
more,  1  Vera.  3.6.  !4  Sch.  ^ 
LeO*.  301.  Davii  v.  Drndtf^ 
Z  Madd.  Rep,  170. 
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pay  the  Mortgage-money  in  Jamaica^  the  Mortgagee 
living  in  London  is  not  entitled  to  eiaim  the  expense 
of  remitting  the  Money  to  him ;  but  if  the  Contract 
18  to  pay  the  Mortgage-money  in  London^  the  Mort- 
gi^ee  must  pay  the  expense  of  remitting  it  there  {u). 
The  Rule  is  the  same  as  to  Irish  Mortgages  (x). 

Interest  upon  Interest  is  not  allowed  in  the  case 
of  a  Mortgage  {y\  more  especially  as  against  a 
subsequent  encumbrancer  (  z\  though  such  Interest 
is  provided  for  in  the  Mortgage  Deed  (a)w  There  is 
nothing  unfair,  or,  perhaps,  illegal,  in  taking  a  Cove- 
nant originally,  that  if  Interest  is  not  paid  at  the  end 
of  a  year  it  shall  be  converted  into  Principal  \  but 
the  Court  will  not  permit  that,  as  tending  to  usury, 
though  not  usury  (J).  To  render  Interest  on  a  Mortgage, 
Principal,  it  is  requisite  that  the  Interest  should  have 
become  due ;  and  there  should  be  a  writing  signed 
hy  the  Parties^  the  Estate  in  the  Land  being  to  be 
charged  (c) ;  but  when  by  a  Decree  on  a  Bill  of  Fore- 
closure a  reference  is  made  to  a  Master,  to  see  what  is 
due,  and  the  Master  reports  what  is  due  for  Principal, 
Interest  and  Costs,  Interest  will,  by  a  subsequent 
order,  be  allowed  upon  the  whole  amount  of  what 
is  due,  except,  perhaps,  in  the  case  of  an  Infant  {d)» 


(«)  Cash  V.  Kenyan^  ii  Ves. 

314* 

.     (x)  Sic  diet.  Ibid.  p.  3\R 

Xy)  £x  parte  Campion^  3 
"Bro.  C.  C.  440.  Broxxm  v.  Bark' 
ham^  1  P.  Wnw.  ^52 ;  see  on 
this  subject  a  Atk.  534.  Thorn- 
hUU  V.  £tans,  a  Atk.  331.  con« 
tra  Howard  v.  Harm,  i  Vern. 

1D4. 

(z)  Patter.'iony.  Schoemaker^ 

at  the  Cockpit,  3  Feb.  1818. 
MS,   Digby   against   Craggy 


Ambl.  12.  S.  C.  2  Eden,  aooi 
(c)  Ossulston  V.  Lord   Yat' 
mouth,  2  Salk.  449. 

(b)  Chambers  v.  Goodvoitiy  g 
Ves.  27 1 ;  and  see  Moseley,  947. 

(c)  Broivne  v.  Barkham^  % 
P,  Wms.  650.  See  decree  in 
ThornhillY.JEvanSf  2  Atk.  339^ 
!)•  1.  and  Ossulston  v.  Lord 
Yarmouth,  2  Salk.  449. 

(d)  See  Bennett  v.  Edwards f 
'I  Vern.  292,  and  Mr«  Kaith- 
by's  note. 
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If  Money  be  lent  in  Town  on  MortgagCj  the 
Mortgagor  may  give  notice  for  payment  of  the  same 
in  Town,  though  the  Mortgagee  live  at  Oxford  \ 
but  the  Mortgagor  must  be  ready  to  pay  at  the  time, 
and  from  that  time  keep  his  Money  ready,  to  prevent 
Interest  running  on  (e). 

Where  a  Mortgage  carries  five  per  Cent.  Interest, 

,and  the  Mortgagee,  together  with  Bond  Creditors, 

file  a  Bill  for  a  Sale  of  the  Estate,  only  four  per  Cent. 

Interest  will  be  allowed  from  the  confirmation  of  the 

Report  {f). 

If  a  Mortgagee  assigns,  the  Assignee,  ft  has  been 
held,  is  entitled  to  Interest  on  Interest  then  due  (g). 

If  the  Mortgage-money  is  tendered,  the  Mortgagor 
loses  Interest  from  the  time  of  the  tender  (h)  ;  but 
he  must  swear  that  the  Money  was  kept,  and  that  he 
made  no  profit  of  it  (i). 

An  Account  settled  before  a  Master,  between  a 
Mortgagor  and  the  first  Mortgagee,  binds  the  second 
Mortgagee,  unless  fraud  and  collusion  is  shown  (k). 
But  a  specific  Devisee  of  a  Mortgagee  is  not  bound 
by  an  Account  settled  between  the  Representatives 
of  the  Mortgagor  and  those  of  the  Mortgagee  (/). 
The  Costs  of  Suit  in  respect  to  Mortgages  vnll  be 
considered  elsewhere  (tv). 

(e)  Gyles    v.    Hatty    2    P,         (j)  Sutton  v.  Rodd^  s  Chan. 

Wnu ,    378 ;  and   see  Bishop     Cas.  206. 

V.  CAttrrA,  2  Ves,372.  ...    j.,    „         rt    u    .  m. 

(/)  Harm  v.  Harris,  3  Atk.  J''\!!'f%  \  P*^'  \?- 
.-^jy  '  ''^  Ca.  299.  S.  C.  1  Eq.  Cas.  Abr. 

{g)  1  Chan.  Cas.  258,  noticed     P'  *^" 
Grounds  and  RudimeRts,  &c.         (/)  Langley  against  EaA  rf 
363.  Oxford^  Ambl.  17. 

ih)  Manning  v.  Burgm   1         (^  j  gee  posti  tit.  CoOs. 
dhan,  Cas.  29,  ^   '        *^^ 
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Tlie  common  Decree  against  a  Mortgagee  in  Pos- 
session is  for  an  account  "  of  what  he  has  received,  ' 
or  what  he   might  have  received  without  his  own 
wilful  default'*  (w). 

3.  In  respect  to  Equitable  Mortgages  it  has 
been  decided,  notwithstanding  the  Statute  of  Frauds, 
(29  Car.  2.  c.  3.  s.  4,)  that  a  mere  deposit  of  Title 
Deeds,  upon  an  advance  of  Money,  without  a  word 
passing,  gives  an  equitable  Lien  (0)  even  against  a 
subsequent  Purchaser  without  notice  (p) ;  and  such 
Deposit  will  cover  subsequent  advances,  if  it  appear 
by  clear  Evidence  that  they  were  made  upon  the 
faith  of  that  Security  (q).  But  it  seems  not  to  have 
been  decided  how  far  it  is  necessary  to  deliver  all 
the  Title  Deeds ;  or  whether  that  would  not  be  taken 
to  be  a  sufficient  Deposit  which  could  be  taken,  upon 
looking  at  the  Instruments,  to  amount  to  Evidence 
that  the  Estate  was  meant  to  be  a  Security  (r) ;  but 
it  has  been  held,  that  the  delivery  of  Deeds  for  the 
purpose  of  having  a  Mortgage  drawn,  will  not  amount 
to  an  equitable  Mortgage  (s). 

The  meaning  and  object  of  a  Deposit  may,  it  seems, 
be  explained  by  parol  Evidence  j  a  circumstance  which 


(n)  Macnamara  v.  Bailey y 
MS.  Free.  Chan.  116.  s  Fonb. 
Tr.  Eq.  p.  432,  in  note  ;  contra 
1  Chan.  Cas.  358. 

(o)  See  Ex  parte  Langstont 
17  Ves.  237.  Russell  v.  Bussell^ 
1  Bro.  C.  C.  269,  was  the  first 
case  establishing  these  Equit- 
able Mortgages;  a decision,fre- 
quently  lamented.  See  Edge 
v.  Worthington^  1  Cox,  312. 

(jp)  Hiem  v.  MUly  13  Ves. 
114;  but  see  Birch  v.  EUames, 


2Anstr.43i.   Flumb  v.  Fluit, 
2  Anstr.  432. 

{q)  Ex  parte  Langston^  17 
Ves.  227.  1  Rose,  26;  and  see 
what  is  said  in  ex  ^^^ellooper, 
1  Meriv,  9.  Ex  parte  Whit- 
bread,  19  Ves.  209.  S.  C.  1 
Rose,  299. 

(r)  Ex  parte  Wetherelly  11 
Ves.  4pi. 

(*)  Norris  v.  Wilkinson^  12 
Ves,  192. 
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hiu  often  been  lamented  (.r);  and  Deposits  are  hat 
favoured  ( ^),  especially  when  contradicting  a  written 
Instrument  (z).  It  were  well,  perhaps,  if  no  such 
Mortgages  were  permitted  (a) ;  they  seem  contrary 
to  the  spirit  and  the  letter  of  the  Statute  of  Frauds, 
which  requires  all  Trusts,  except  implied  Trusts,  to 
be  in  Writing.  If  there  are  false  and  contradictory 
accounts  as  to  what  was  the  nature  of  the  Deposit, 
it  will  be  held  to  be  no  Lien  (b). 

If  the  Deposit  is  in  the  hands  of  a  third  person, 
it  may  be  considered  as  a  t)epo8it  for  the  Creditor, 
provided  such  is  proved  to  be  the  Intention  (c).  It  is 
very  delicate  when  the  Deposit  remains  in  the  hands 
of  the  Mortgagor  himself ;  and  it  seems  quesdonable, 
whether  a  mere  memorandum,  kept  in  his  own  pos^ 
session,  and  not  parted  *  with  to  the  Man  in  whose 
favour  it  is  expressed,  or  if  Deeds  were  put  into  the 
\  hands  of  the  Wife  of  the  Mortgagor  (d)^  it  would 

take  the  case  out  of  the  Statute. 

The  Deposit  of  a  mere  Agreement  gives  an 
equitable  Lien  (e),  and  so  does  the  Deposit  of  the 
Copy  of  a  C  ou  .t-  Roll  (f). 

An  Assignment  of  Rents  and  Profits^  or  of  Deeds^ 
gives,  an  equitable  Lien,  and  entitles  the  Party  to 
insist  upon  a  Mortgage  (g). 

(z)  Ex  pa-te  Hnr<rh.  o  Ves.  (6)  Anon.  M9. 

403 ;  and  see  particularly  Nor*  (c)  See  ex  parte  WhMnad^ 

risr.  WUkinsoriy   li  Ves.  i^^).  19  Ves.  312. 

(y)  See  1  Meriv.  p.  9.  (</)  Vid.  Ex  parte  Cbmiii^, 

(«)  Ex  parte  Combe,  17  Ves.  9  Ves  1 17. 

360.  {e)  In  Arg".  ex  parte  IFar* 

(a)  See  11  Ves.  403.  S.  C-  nety  19  Ves.  403. 

MS.  13  Ves.  196. 14  Ves.  606.  (J')  Ibid.  202. 

1  Meriv.  9.  Ex  parte  iVarner,  {g)  Ex  parte  ATsU^  i  Ves. 

29  Ves.  SQ3.  jwi.  i6a. 
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An  equitable  Mortgage  by  deposit  of  Title  Deeda 
by  an  Accountant  of  the  Crown,  in  the  hands  of  one 
who  had  an  opportunity  of  knowing  that  the  Depositor 
is,  or  may  become,  a  Debtor  of  the  Crown,  is  not 
available  against  an  Extent ;  and  it  has  been  doubted 
whether  a  Deposit  by  the  King's  Debtor  is  good,  in 
any  case,  against  the  Crown  {k)  ;  but  it  seems  it  is. 

Sir  Lloyd  Kenyoriy  when  Master  of  the  Rolls, 
was  of  opinion  that  a  mere  Agreement  to  assign  with* 
out  a  Deposit  of  Deeds  would  amount  to  an  equitable 
Mortgage  (i) ;  but  it  has  been  held  that  a  promise 
in  writing  .to  give  a  Security,  by  Mortgage  qf  Lands 
when  required,  is  upon  the  Party's  death  no  Lien  on 
his  Real  Estate  (A). 

An  Equitable  Mortgage  will  be  made  good  as 
against  Assignees  (/)• 

In  a  case,  where  an  Assignee  bought  the  Bank- 
rupt's Estate,  and  out  of  the  Consideration-Money 
paid  an  Equitable  Mortgage,  and  took  the  Deeds, 
which  Sale  was  afterwards  set  aside  on  the  known 
principles  of  the  Court  (tw),  it  was  held  that  the 
Equitable  Mortgagee  did  not  lose  his  Lien  (n). 

Where  a  Lease  was  deposited  to  secure  a  Debt, 
the  Depositary  was,  on  a  Bill  filed  by  the  Lessor, 


(4)  Broughton  and  another 
▼.  Davis  and  Attoiney-General^ 
Price,  1  Vol.p. 'Ji6.  According 
to  my  MS.  uote  of  a  case  in 
the  Exchequer  in  1804,  Rex 
V.  Benson^  it  was  held  that  a 
Deposit  of  Deeds  as  a  fiSecurity 
prior  to  the  Fiat  of  an  Exttjnt, 
IS  good  against  the  Crown;  and 
the  Court  held,  that  if  one 
uod^r  Marriage  Articles  agrees 
to  gettle  a  particular  Estate,  the 


Crown  could  not  take  the 
Estate. 

(/)  HanJcey  v.  Vernon^  3 
Cox,  p.  14. 

{k)  IVilliams  v.  Lucas,  2  Cox^ 
iCo. 

(/)  Jones  V.  Gibbons,  9  Ves. 
411.  Pye  V.  Daubuz,  a  Dick. 

759. 

(m)  Sec  ante,  p.  110,  &c. 

(n)  Ex   parte   Morgan,    19 

Ves-6. 
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decreed  to  perform  the  Covenants,  and  take  an 
Assignment,  paying  the  Costs  of  it ;  and  it  was  held 
he  could  not  abandon  it ;  for  being  entitled  to  a  legal 
Conveyance,  he  is  considered  as  having  it  (o) ;  not, 
however,  to  all  intents  and  purposes  ;  for  where  there 
was  a  Covenant  not  to  assign  a  Lease  without  the 
license  of  the  Landlord,  and  the  Lease  was  deposited 
as  a  Security  for  the  Debt,  Lord  Eldon  held  the 
Deposit  was  not  a  Forfeiture,  but  that  he  could  not 
order  the  Estate  to  be  sold  without  the  consent  of 
the  Landlord  (ji). 

Before  we  conclude  the  subject  of  Mortgages  it 
m(iy  be  proper  to  consider  the  doctrine  of  Merger 
so  far  as  regards  them. 

On  this  subject,  the  general  Rule  appears  to  be, 
that  a  Person  becoming  entitled  to  an  Estate  liable 
to  a  Charge  (a  Mortgage,  for  instance,)  for  his  own 
benefit,  may,  if  he  chooses,  at  once  take  the  Estate 
and  keep  up  the  Charge.  Upon  this  subject  a  Court 
of  Equity  is  not  guided  by  the  Rules  of  Law.  It 
will  sometimes  hold  a  Charge  extinguished  where  it 
would  subsist  at  Law;  and  sometimes  preserve  it, 
where  at  Law  it  would  be  merged.  The  question  is 
upon  the  intention,  actual  or  presumed,  of  the  Person 
in  whom  the  Interests  are  united.  In  most  instances 
it  is,  with  reference  to  the  party  him^lf,  of  no  sort 
of  use  to  have  a  Charge  upon  his  own  Estate,  and 
where  that  is  the  case,  it  will  be  held  to  sink,  unleas^ 
something  shall  have  been  done  by  him  to  keep  it  on. 
foot  (y).     The  Entry  of  a  Devisee,  having  a  Mort. 

(o)  Lucoi   V.    Commerfordy  1813,  mentioned  3  Christian's 

1  Ves.  jun.  235.  S.  C.  3  Bro.  Bankrupt  Law,  p.  335. 

C.  C.  1(56.  (9)  Forhe$  y.  Mc^t  18  Ves. 

{p)  Ejc  parte  Ahdy,  13  Apr.  393,  1. 
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gage,  will  be  presumed  to  be  as  Devisee,  if  no  trace 
appears  of  any  of  the  steps  usually  taken  by  a  Mort- 
gagee to  get  into  Possession  (r). 


Trusts,  created  hy  Deeds,  for  the  payment  of 
Debts,  or  of  Compositions  for  Debts,  are  frequent, 
and  Courts  of  Equity  will  assist  in  the  enforcement 
of  Agreements  for  a  Composition,  if  obtained  with- 
out fraud,  or  misrepresentation  {s).  Underhand 
Agreements  upon  these  occasions,  have  already 
been  observed  upon  under  the  head  of  Fraud. 

When  a  Man  conveys  Land  for  the  payment  of 
his  Debts,  and  keeps  possession  of  the  Conveyance, 
it  is  considered  as  fraudulent  (f). 

An  Assignment  of  all  a  Trader^s  Property, 
though  for  the  benefit  of  all  his  Creditors,  is  an  Act 
of  Bankruptcy,  the  reason  being,  that  a  Trader  has 
not  a  right  by  deed  to  place  his  Property  under  a 
distribution  different  from  that  ordained  by  the 
Bankrupt  Law(i^).  And  though  there  be  a  pro- 
vision in  the  Assignment  of  the  whole,  or  nearly 
the  whole,  of  a  Trader's  Estate  and  Effects,  that  the 
Deed  is  to  be  void  if  a  Commission  of  Bankruptcy 
shall  be  taken  out,  or  if  all  the  Creditors  whose 
Debts  amount  to  20 /•  do  not  sign  within  a  given 
time,  yet  still  such  an  Assignment,  notwithstanding 
such  condition,  amounts  to  an  Act  of  Bankruptcy  (a:). 

(r)  Ibid.  391.  148.    Cook's   Bankrupt  Law, 

{s)    PoUend    v.    Husband,  5U1  edit.  p.  89 ;  and  see  2>u/- 

iP.  Wms,4a7.  Cannv.  Cann,  ion  y,  Morrison,  17  Ves,  197. 

1  P.  Wms.  727.  sed  yid.  Pickstock  v.   Lyster, 

(0  Tarbuck  v.   Marburyy  3  3  MaiiL  &  Selw.  371. 

Vera.  516.  (x)  Button  v.  Morrison^  17 

(m)  Ex  parte  Bourne^  16  Ves.  Ves.  197,  8. 
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Indeed,  the  inconveniencies  arising  out  of  TnisN 
Deeds  by  Traders^  are  such,  that  they  are  seldom- 
or  ever  advisable  {y). 

It  was  the  repeated  doctrine  of  Lord  Mansfield(z)^ 
that  every  act  done  with  a  view  to  defeat  the  Bank- 
rupt Laws,  by  giving  a  preference  to  Creditors,  is 
fraudulent  and  void,  and  if  by  Deed  is  an  Act  of 
Bankruptcy  (a)  ;  but  a  Trader,  it  seems,  may  show 
a  preference  to  particular  Creditors,  provided  it  is 
not  done  under  the  apprehension  of  Bankruptcy,  and 
the  property  so  conveyed  does  not  exhaust  the  whole 
Estate,  or  what  remains  is  not  colourably  left  (b). 

The  Surrender  of  a  Copyhold  Estate  in  favour  of 
a  particular  Creditor,  is  not  an  Act  of  Bankruptcy 
under  the  i  Jac.  l.  c.  15.  s.  2,  because  it  does  not 
defeat  or  delay  Creditors,  the  Copyhold  being  neither 
liable  to  aJieriJaciaSy  or  to  an  elegit  (c). 

A*  brought  an  Action  against  B.  for  Adultery  with 
his  Wife,  and  thereupon  B.  assigned  his  Estate  to 
Trustees,  in  Trust  to  pay  Debts  mentioned  in  • 
Schedule,  and  such  other  Debts  as  he  should  name 
vnthin  ten  days;  and  afterwards  A.  recovered  5,000/. 
damages,  and  filed  a  Bill  to  set  aside  the  Deed,  but 
it  was  held  not  be  fraudulent ;   A.  being  no  Creditor 


(y)  See  on  this  subject  d 
Christian's  Bankrupt  Law,  151. 

(z)  IV 01  sky  V.  De  Maitos^ 
1  Burr.  467.  Hague  v.  RoUU" 
totii  4  Burr.  2174.  Aldcrson  v. 
Ttfm9/tf,4Burn.2235.  Harman 
V.  Fisher^  Cowp.  117.  Jiust  v. 
CoopeTj  CowD,  6'ZQ.  Hassell 
T.  Simpson.  Dougl.  89.  S.  C. 
1  Bro.  C.C.99.  Devon  v.  fValls, 
Dougl.  86.  Butcher*  v«  EastSf 
Dougl.  194. 


(a)  See  s  Christian's  Bank- 
rupt Law,  p.  128,  and  the  dis- 
tinctions  there  taken. 

(fi)  Jacob  ▼.  Shepheri^  l 
Burr.  478.  Unmn  t.  (Hivery 
mentioned  in  1  Burr.  481. 

(c)  Ex  parte  Cochshatt^  3  Bra 
C.  C.  502  ;  but  see  the  obeer- 
vations  on  this  decision  3  Chri»> 
tian's  Bankrupt  Law,  p.  11a. 
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<Hi  the  execut^n  of  the  Deed^  and  his  Debt  re- 
covered after,  being  founded  in  maleficio  {d). 

If  a  Man,  in  his  Life,  creates  a  Trust  for  payment 
of  Debts,  and  annexes  a  Schedule  of  some  Debts, 
and  creates  a  Trust-Term  for  the  Payment,  as  that 
is  in  the  nature  of  a  Specialty,  it  will  make  these, 
though  simple-contract  Debts,  carry  Interest  (e). 

A  Bill  by  such  Creditors  as  had  signed  a  Deed 
of  Composition  arising  from  a  Trust-Estate,  con- 
veyed  for  the  purpose  of  paying  Debts  in  general, 
other  Creditors  refusing  to  come  in  to  have  the 
Trusts  of  the  Deed  carried  into  execution,  has  been 
dismissed  (J^)  ;  but  it  seems  a  Bill  may  be  exhibited 
by  those  Creditor  who  come  in  under  the  Trust- 
Deed,  against  those  who  stand  out,  to  come  in,  or 
renounce  the  benefit  of  the  Trust  (^). 

If  Creditors  are  to  execute  a  Deed  of  Assignment 
by  a  time  stated  therein,  and  it  is  provided  by  the 
Deed,  that  in  case  they  do  not  do  so  the  Deed  shall 
be  null  and  void ;  in  case  they  do  not  execute  the 
Deed  within  that  time  the  Deed  is  void  at  Law ; 
but  it  is  the  constant  course  in  Equity,  that  if  Cre- 
ditors act  under  such  a  Deed,  and  thereby  treat  it 
as  valid,  although  they  have  not  executed  it,  that  a 
Court  of  Equity  will  also  act  under  it,  and  treat  it 
as  valid,  whether  such  Creditors  have  signed  it  or 
not  (A). 

{d)   Laokner   v.   Freeman,  {g)  Dunchv.  Keni^  i  Vem- 

Free.  Ch.  1 05.  360 ;  but  see  AtheHon  v.  Worthy 

(e)  Barwell  v.  Parkevj  2  Ves.  1  Dick.  375. 
363  ;  and  see  Countess  cfKil* 

dare  ▼.  Hobson,  4  bro.  P.  C.         (h)    Spottiswoode  v    Stock" 
164.  dale^  Coop.  105,  6.   £x  parte 

(f)  Aikerton  v.  Worthy  1      Shaxxy^  1  Madd.  Rep,  598. 
Dick.  375. 
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It  seems  doubtful,  whether  under  a .  Trust  **  to 
raise  Money  by  Sale  or  Sales,  Mortgi^  or  MorU 
gages/'  and  Money  is  raised  by  Mortgage,  the 
Trustees  have  power  to  sell  the  Estate  to  pay  off  the 
same  (i). 

Where  a  Deed  of  Trust  is  made  for  payment  of 
Debts,  it  extends  only  to  Debts  contracted  at  the 
time  of  making  the  Deed  (k).  It  has  also  been  held 
that  a  Provision  for  Debts  carrying  Interest  does  not 
include  what  may  be  owing  in  respect  of  Property 
in  an  Executor's  hands,  which  he  may  be  liable  to 
repay  with  Interest  (2).  When  a  Man  settles  his 
Lands  for  payment  of  his  Debts  generally,  all  his 
Creditors  are  equally  concerned  and  entitled,  and 
none  is  ^to  be  preferred  before  another,  and  in  this 
case  Debts  without  Specialty  are  to  be  in  the  same 
condition,  and  equally  regarded  as  Debts  by  Specialty; 
for  though  there  be  a  difference  in  case  of  Executcurs 
who  are  to  pay  Specialties  before  Promises,  that  it 
an  artificial  preference  by  Law,  but  naturally  a  Debt 
by  Contract  without  Specialty  is  as  just  as  the  other. 
And  the  Conveyance  to  Trustees,  being  themselves 
Creditors  and  Sureties,  for  a  guard,  doth  not  give 
them  any  preference  before  others  (m). 

Where  Estates  are  conveyed  or  devised  to 
Trustees,  upon  Trust  to  sell,  and  to  apply  the  Pur- 
chase-money for  any  particular  or  specific  purpose, 
a  Purchaser  of  the  Estate,  with  notice  of  the  Trust, 
is  bound  to  see  to  the  application  of  the  Purchase- 

(i)  Pott  V.  Lord  Clinton ,  12  but  see  Lemkner  v.  Freemam^ 

Ves.  48.  Prec.  Ch.  105. 

/AN   »     r     «     D    ./-       -  (0  V.  C^  Leach  in  Willock 

(«  Pji^'f^  ;^'  P^rf^>J  V.  1—  26  June  1818. 

Dick.  28.  S.  C.  1  Vem.  38;         ^^^  ^„^„  ^  ^^  ^^  ^ 
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Money  ;  for  if  the  purposes  to  which  it  is  directed 
are  not  fulfilled  by  the  Trustees,  the  Estate  will  still 
be  liable  to  them,  in  the  hands  of  the  Purchaser  (71). 
This  subject  has  already  been  adverted  to  (0).  It  is 
usual  in  Deeds  or  Wills  by  which  Trustees  are  em- 
powered to  sell  Lands,  to  insert  a  clause,  declaring 
their  receipts  of  the  Purchase-monies  shall  be  a 
sufficient  dischaige  to  the  Purchasers.  This  clause 
relieves  a  Purchaser  from  the  necessity  of  iseeing  to 
the  application  of  the  Purchase-money* 

4«  By  the  Common  Law,  a  Chose  in  Action  cannot 
be  assigned,  or  granted  over  (p),  except  in  the  case 
of  the  King,  who  may  either  grant  or  receive 
the  same,  by  Assignment  (q) ;  but  in  Equity  a 
Chose  in  Action  may,  for  a  consideration  (r),  be 
assigned  (s),  even  by  parol  (/),  and  is  good  against 
Creditors  under  a  Bankruptcy  (u) ;  and  in  an  As- 
signment by  Deed  no  particular  words  are  neces- 
sary (or),  though  it  usually  contains  an  Agreement 
to  permit  the  Assignee  to  make  use  of  the  name  of 
the  Assignor  to  recover  the  Property,  and  is  con- 
sidered in  the  nature  of  a  Declaration  of  Trust  (^). 

A  Bond  {z\  the  benefit  of  a  Decree  or  Judg-- 


(n)  1  Cruise's  Dig.  527. 

(p)  Ante,  p.  443. 

(p)  LMmpet*8  Case,  10  Co. 

48'. 

(q)  See  2  Ves.  181.  Dy.  so"*. 

{r)  In  Lord  Carteret  v.  Po*- 
chaUy  3  P.  Wms.  199,  it  was 
held  it  might  be  assigned  with- 
out consideration ;  but  see 
a  Vem.  ^5. 3  Chan.  Rejp.  90. 
Anon,  a  rreem.  145.  RoUmon 
V.  Bavasorf  Vin.  Abr.  tit.  As- 
signment, (D)  Ca.  29.  A  Hus- 
band, certainly,  cannot  assign 
a  Chose  in  Action  in  right  of 

VOL.  I. 


his  Wife,  without  a  considera- 
tion. [3  P.  Wms.  199.] 

{$)  Squib  V.  Wynn^  1  P.  Wms. 
381.  Wright  V.  fVright,  1  Ves. 
41 1 .  Ravo  V.  Daxvson,  i  Ves. 
2^9;  333>  oyemding  Thomas 
and  Freeman,  2  Vem.  563. 

(t)  Heath  v.  HaU,  4  Taunt. 
328. 

(u)  Browne  v.  Heathcote^ 
1  Atk«  160. 

(x)  \  Ves.  332. 

(v)  Butl.  Co.  Lit.  «3a\  n.  1. 
3  P.  Wms.  199. 

(z)  3  P.  Wms.  200. 
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meyit  (m),  Policies  of  Insurance  (^),  Debts  ( ^),  or 
other  ChoseS  in  Action^  may  thus  be  assigned. 

m 

'  By  the  Law  of  Ireland^  Judgments  may  be  as* 
signed  tjven  at  Law,  and  the  Assignee  may  take  all 
the  remediies  in  hi^  own  name  (^). 

A  Chose  in  Action  once  assigned  cannot  in 
general  be  afterwards  assigned,  though  the  Assign- 
ment be  without  notice  (a).  If,  however,  the  Pur- 
chaser of  a  Chose  in  Action  gives  no  notice  to  the 
Trustee  of  his  Purchase,  and  such  equitable  Right  is 
afterwards  assigned  to  a  second  Purchaser,  who  gives 
notice  of  his  Assignment,  he,  it  has  been  thought, 
would  be  prefeiTed  (ft). 

The  reason  of  the  Common  Law  for  not  allowing 
such  Assignments  has  been  considered  as  refined  (c) ; 
but  there  seems  to  have  been  wisdom  in  it,  (as  there 
is  in  almost  all  the  provisions  of  the  Common  Law,) 
since  it  tended  to  champerty  and  maintenance,  and 
to  pass  Debts  into  the  hands  of  the  more  powerful, 
who  were  thus  enabled  to  oppress  the  inferior  orders. 
Courts  of  Equity,  however,  considering  that  in  a 
commercial  country  much'  property  must  lie  in  con- 
tract, will  protect  the  assignment  of  a  Chose  in 
Action,  as  much  as  the  Courts  of  Law  will  that  isi 
a  Chose  in  Possession  (</)• 


(tt)  3  P.  Wn».  199. 

(x)  Sadlers  Company  v.  Bad* 
cockf  1  Sergt.  Wilson's  Rep.  82. 

(v)  Ex  parte   Alderson,    1 
Madd-  Rep.  53. 

(2)    O'Fallon   v.  DiUon,    a 
Sch.  &  Lefr.  22. 

(a)  TourviUe  v.  Naish,  3  P. 
Wras.  307.    Brace  v.  Duchess 


rf ^MattboTong^y   9  P.  Wms. 

49^. 

iff)  Sagden's  Vend.  &  PiBt:h. 

600,  4th  editi  niio  citet  Stex- 

hope  V.    Eart    Vem^  Bati 

note  (1.)  t«    Co.   Lit.    sgo^. 

1  Ves.  367.  9  Ves.  410. 

(c)  Thomas  v.  Fretman,  % 
Vera.  563. 

(fl^)  4  Cruise's  Dig.  lai. 
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. .  An  Assignee  of  a  Chose  in  Action^  as  he  is  enti- 
tled ^o  all  the  remedies  of  the  Seller  (/*),  so  he  takes 
it  subject  to  the  same  Equity  as  it  was  liable  to  in 
the  Assignor's  hands  (g\  except  in  the  case  of  the 
Assignment  of  Bills  of  Exchange,  or  Notes  before 
they  are  due,  which  may  be  enforced  by  an  Assignee 
for  a  valuable  consideration,  though  no  consideration 
was  given  by  the  Person  who  assigned  to  him ;  an 
exception  made  in  favour  of  Trade  (h). 

Where  there  is  an  Assignment  of  a  Mortgage,  in 
general  cases,  the  Assignee  takes  it  entirely  at  his  risk 
as  to  what  is  due  between  the  Mortgagor  and  Mort- 
gagee, upon  taking  the  account  from  beginning  to 
end,  unless  the  former  joins  in  the  Assignment  (i). 

If  after  an  Assignment  of  a  Mortgage,  payments 
are  made  to  the  Mortgagee,  without  notice  of  the 
Assignment,  the  Assignee  must  allow  such  pay- 
ments ;  and  this,  though  the  Assignment  of  the 
Mortgage  be  registered,  for  the  registry  is  not 
notice  for  that  purpose  (k). 

A  statement  in  an  Assignment  of  a  Mortgage,  that 
so  much  is  due  for  Principal,  and  so  much  for  Interest, 
concludes  a  Mortgagee,  though  not  the  Mortgagor, 
unless  he  is  a  Party  to  the  Assignment  (/).  It  is  ill 
advised,  therefore,  to  take  an  Assignment  of  a  Mort- 
gage without  making  the  Mortgagor  a  Party,  and 

(y*)  Ex  parte  Lloyd,  17  Ves.  (h)  Anon.  Com.  Rep.  49. 
945.  S.  C.  a  £q.  Afor.  85. 

i  \  ry  1  r  «  tt-^ (f)    Chambers    v.    Goldvoin. 

{g)  Coles  V.  JoneSf  a  Vera.        ^^  ^g    ^gg  ' 

6Qa.     Turton  and  Benson^   a     ^  ,fx  w-iv  ^  J  o -;/  .  tt^^ 

Vera.  764.  Hm  and  CaiUovd,     J^^  ^*^'^'^  ^-  *'"^'"'  ♦  ^^ 

I  Ve».  jun,  347.  gj.,,  ^  Left-  396. 

N  N  2 


54^  EQUITY   JURI^DtCTIOK. 

being  satisfied  as  to  the  sum  really  due  (m).  An  be- 
tween the  Mortgagee  and  the  Persons  claiming  under 
him,  without  the  privity  qf  the  Mortgagor^  they 
cannot  add  to  what  is  due,  settle  the  account,  or  turn 
the  Interest  into  Principal  (n). 

If  a  Mortgagor  permits  an  Assignee  to  pay  the 
Assignor  a  sum  of  Money,  which  he,  with  the  know* 
ledge  of  the  Mortgagor,  represents  to  be  due,  he  will 
himself  be  bound  by  the  transaction  (o). 

If  a  Legacy  be  assigned,  the  Executor,  whi^n  called 
upon, '  cannot  set  off  a  Debt  due  to  himself  from  the 
Legatee  (p). 

Where  there  has  been  an  Assignment  of  a  Ddbt, 
the  Debtor,  having  notice  of  the  Assignment,  is,  in 
Equity,  considered  as  bound  to  pay  the  Money  to 
the  Assignee,  and,  not  to  the  original  Creditor  (9) ; 
but  the  Debtor  in  the  absence  of  notice,  may  pay  the 
original  Creditor  (r). 

When  a  Debt  is  assigned,  it  is  necessary,  in  order ' 
to  ^prevent  the  effect  of  the  Statute,  21  (Jac.I.  c.  19, 
sec.  10  and  11,)  where  the  Assignor  afterwards  be- 
comes Bankrupt,  that  the  Security,  if  any,  should  be 
delivered  to  the  Assignee,  and  notice  given  to  the 
Debtor  (s). 


(m)  MattkmM  v.  Wallwynf 
4  Ves.  137. 

<n)  Ibid.  128;  and  see  As- 
henhurst  v.  JatneSt  3  Atk.  271  ; 
but  see  contra  the  decree  in 
Earl  qf  Macde^ld  v.  Fitton^ 
1  Veriu  169,  in  note  1,  and 
Ghdwin  v.  Hitckman,  2  Vern. 

135- 

(o)    Chambers  v.    Goldmn^ 

9  Ves.  270, 

(;>)  Whitaker  v.  tluih^  AxvAA, 
407. 


{q)  Bjo/a>  V.  Doimom,    1  Yes. 
322.    Ryatt,  V.  RouJeSy  1  Vex. 

348, 363,367-  -^^-««g*y  ▼•  l^ord 
Oxfordf  Ambl.  17.  Femter  v. 
Mearsj  2  Black.  Rep.  1269. 
Israel  v.  Douglasy  1  H.  Blac 
239 ;  but  see  Uie  obsenrations 
on  Fenner  v.  Mearsy  in  15 
East,  587,  a.  (a.) 

(r)  Jones  v.  GiUonSf  9  Ve«- 
410. 

(4)  Ibid. 
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All  possibilities  or  contingent  Interests,  whether 
xkt  Real  or  Personal  Estate,  though  not  grantable  at 
Law,  are,  it  seems,  in  general,  assignable  in  Equity  (u), 
as  well  as  transmissible,  and  devisable  (x)«  But  an 
Assignment  of  the  half  pat/  of  an  officer  has,  upon 
grounds  of  public  policy,  been  held  to  be  bad  (t/)  ; 
though  previous  to  the  Statute  (z)  the  pay  of  a  sea- 
mm  might  be  assigned  {a). 

At  Law,  the  Sale  by  an  Heir  of  his  hope  of  sue- 
cession  is  void  (&) ;  though  in  Equity  there  are  cases 
where  it  has  been  established  (c) ;  but  Lord  Eldofi 
has  expressed.a  serious  doubt  upon  this  point  (^d)  ;  and 
it  was  the  doctrine  of  the  Civil  Law,  NulUits  posse  Jilii 
famiUds  bonum  nomen  expectatd  patris  mortejieri  [e). 
If  an  Estate  descends  to  a  Bankrupt  after  he  has 
obtained  his  Certificate,  it  has  been  held  not  to  pass 
by  the  Commissioners  Assignment,  and  the  Bankrupt 
takes  it(^) ;  but  if  it  were  assignable  ia  Equity  it 
seems  it  would  pass.  This  decision,  therefore,  appears 
to  fortify  the  doubt  of  Lord  Eldon ;  which  seems 
founded  on  principles  of  public  policy  (g*).  Such 
Assignment,  by  the  Scotch  Law  is,  however,  good  (Ji). 

Not  only  a  Trust  in  esse,  but  the  possibility  of  a 

(m)  Warmistry  v.   TanfieUy  landy  a   P.  Wmsw  181.    Vide 

1  Ch.  Rep.  29 ;  and  see  1  Ch.  what  is  said  in  Lord  Dursley  v. 

Ca.  8.  Fitzhardingey  6  Ves.  261. 

(4P)  Fearne    on    Executory  (rf)  in  Harwood  v.   Tooke, 

Devises,  p.  548,  &c.  last  edit.  MS.    AprU    1804;    and    see 

(y)  Stone  V.  Udderdde,  3  Carleton  v.  Ldghion,  3  Meriv. 

Anstr.  539 ;  and  see  3  Tenn  667. 

Rep.  248.  ^^  J).    J  ^j^  ^j^  g 

(z)  1  Geo.  2.  St.  2.  c.  14.  In  pi-ajfat  ^ 

ia) Grouchy. Martin,  a  Yetti,         ,  ^^  ^^ 
595.  (/)  See  post. 

Qi)  Touchst.  239.  Perk.  68.  te)    See  on  thb  subject  1^ 

Jmes  V.  Koe,  3  T.  R.  88.  Fonbl.  215. 

(c)  Hobson  V.  Trevor ,  2  P.  (fi)  1  Vol.  Diet.  Decisions, 

Wuis,  191.    Bechky  v.  New-  p.  333. 
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Trust,  may  be  assigned  in  Equity  (^).     Assignments 
by  a  Husband  of  Choses  in  Action  belonging  to  his 
Wife  have  before  been  adverted  to  (A). 
We  proceed  now  to  die  consideration  of, 

II.  Ea^press  Trusts  created  by  Will. 

TflE  doctrine  as  to  Devisesand  Bequests^  taken  in 
its  full  extent,  and  comprehending  Devises  and  Be- 
quests of  Legal,  as  veell  as  of  Trust  Estates,  would 
unavoidably  be  very  voluminous ;  but  it  is  only  the 
consideration  of  Devises  and  Bequests  in  Trust, 
whidi,  consistendy  with  the  plan  of  this  Worik^  is 
here  necessary  to  be  considered ;  for  they  alone  pe- 
culiarly belong  to  equitable  cognizance.    Nor  is  it  all 
Devises  of  Land  in  Trust  that  will  here  be  noticed, 
but  only  such,  where  the  construction  of  the  words  of 
a  Will  is  different  in  Equity,  horn  the  constructioD 
which  the  same  words  would  receive  in  a  Court  of 
Law ;  for  in  those  cases  where  the  construction  of  a 
Court  of  Equity  upon  words  is  the  s«ne  as  in  a 
Court  of  Law,  Equity  professes  to  follow  the  Law, 
and  the  Common  Law  decisions  must  be  resorted  to 
as  the  most  conclusive  authorities.     In  all  those  cases 
where  there  is  an  express  Devise  m  2Vu5/,  or  where 
the  Estate  is  in  the  hands  of  Trustees,  a  Court  of 
Equity  is  exclusively  entitled  to  decide.     Courts  of 
Law  will  not  take  cognizance  of  a  Trust ;  and  so 
strictly  do  they  adhere  to  this  rule,  that  if  a  Case  be 
sent  to  them  from  the  Court  of  Chancery  for  their 
opinion,  they  will  refuse  to  give  it,  if  the  Case  sUtes 
a  Trust  (i). 

ig)  Warmisiry  v.  Tafifield,         {k)  Ante,  478. 
1  Cn.  Rep.  39.  (0  See  5  Ves.  578. 
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The  Common  Law  Courts  in  such  cases  have  uo 
jurisdiction ;  and  on  the  other  hand,  generally  speak- 
ing»  the  Chancellor  has  nothing  to  do  with  Legal 
Estates,  but  his  right  of  deciding  as  to  them  oflen 
arises  collaterally*  If,  for  instance,  an  Estate  is 
agreed  to  be  sold,  and  a  Bill  is  filed  by  the  Vendor 
to  enforce  a  specific  performance  of  the  Agreement, 
in  such  case  the  Vendee  may  answer,  "  I  am  ready 
to  perform  my  Agreement,  if  you  the  Plaintiff  can 
make  a  good  Title."  Upon  this,  as  before  observed, 
it  is  referred  to  the  Master,  to  consider  if  a  good  Title 
can  be  made ;  and  upon  exceptions  to  his  Report,  the 
Chancellor  may  be  called  upon  to  determine  as  to  the 
legal  Title  to  the  Estate.  In  these,  and  in  a  variety 
of  other  cases,  that  might  be  put,  the  Chancellor  is 
often  called  upon  to  decide  on  the  legal  Title  to  an 
Estate,  though  the  Courts  of  Common  Law  never 
can,  in  any  way,  be  called  upon  to  determine  on  an 
equitable  title  to  an  Estate.  But  though  in  these 
instances  the  Chancellor  may  be  called  upon  to  decide 
a  strictly  legal  question,  yet  if  he  has  any  doubt  upon 
the  subject,  (unless  the  Parties  wish  to  have  a  Judg- 
ment without  directing  a  Case,)  he  usually  directs  a 
Case  to  one  of  the  Law  Courts  (Jc) ;  thus  acknow- 
ledging those  Courts  to  be,  as  they  certainly  are,  the 
proper^rwm  for  the  decision  of  such  questions.  We 
shall  not,  therefore,  (in  conformity  with  the  plan  of 
this  work  (/),  which  is  exclusively  confined  to  Chan- 
cery doctrine,)  notice  any  of  those  Decisions  which 
have  been  made  upon  legal  Titles ;  and  shall  only  pre- 
mise^  that  there  is  no  difference  between  I^w  and 

(Jt)  See  Attorney 'Gen.  and         (j)  See  Preface. 
Vigor^  8  Ves.  ?72. 
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Equity  in  determining  npon  the  effisct  of  a  testament* 
ary  act  {in%  and  that  the  Devise  of  a  Trust  must  .have 
the  same  construction  as  that  of  a  legal  Estate  (n) ; 
a  Court  of  Equity  having  (with  some  few  exceptions) 
no  greater  latitude  in  the  construction  of  WHls  than 
a  Court  of  Law  (o). 

Whether  an  Estate  in  Fee,  in  Tail,  or  for  Life,  or 
otherwise,  passes,  the  quantity  of  the  Estate,  is  de- 
cided by  the  same  Rules  as  in  Courts  of  Law,  whether 
the  Devise  be  of  a  Legal  or  a  Trust  Estate,  except 
in  the  case  of  Executory  Trusts^  there  being  a  dif- 
ference between  what  are  termed,  '*  Trusts  execiUed^*^ 
and  Executory  Trusts.*^ 

In  the  case  oi  a  Trust .  executed  there  ought  to  be 
no  difference  of  construction  in  a  Coturt  of  Equity, 
from  what  there  is  in  a  Court  of  Law,  upon  a  legal 
limitation  (jp).  It  was,  indeed,  the  observation  of 
Lord  JeJffbrieSf  that  the  construction  of  Trusts  must 
be  governed  by  the  intention  {q) ;  but,  with  the  excep- 
tions adverted  to,  no  rule  is  so  strictly  adhered  to  in 
Equity,  and  considered  so  dangerous  to  depart  from, 
as  that  the  construction  of  Trusts  must  be  the  same 
as  of  legal  Estates  (r).  It  is  not  so  to  all  collateral 
puiposes,  since  a  Tenant  for  Life  of  an  equitable 
Estate  cannot  destroy  contingent  Remainders  {s). 

The  consideration  of  Executory  Trusts  is  exdu- 

(m)  Habergham  t«  Vincent^  (q)  Norton  v.  MatcM^  % 
s  Ves.  jun.  335,  6.  Vern.  a4. 

(n)  AiMmon  v.  Hutchinson,  ^  W  J^rh^f^  against  Eigrfr- 
3  P.  WnM.  359.  M^f  Ambl.  473.    Lord  Faik^ 

MSeeDuhqfMarl^rough  ^'^)Ik^^[^i.lB^ 

V.  Lord  Godolphtn,  2  Ves.  74.  Lor^  Talb  Jhdd.  cleari/.  the 

(p)  Wright  v.Pearsonf  AxshL  Remainder  could  not  be  de- 

362.  stroyed,  S.  C.  For.  145. 
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sively  under  the  cognizance  of  a  Court  of  Equity,  and 
there  is  a  series  of  Decisions  on  that  subject '  peculiar 
to  those  G)urts. 

"  This,^  says  Lord  Hardwicke^  in  a  case  before 
him  upon  a  Devisci  **  is  a  mere  question  of  Law,  and 
is  already  put  in  a  proper  course  (a  Case  having  been 
directed)  ;  and  unless  there  was  something  execu- 
tory in  it,  I  ought  not  to  meddle  with  it  in  Equity, 
except  there  were  some  Case  already  in  point  deter- 
mined (O*** 

So  in  regard  to  Bequests  of  personal  Estate,  deter- 
minations upon  them,  in  most  cases,  belong,  in  pre- 
ference of  Courts  of  Law,  to  the  consideration  of 
Equity ;  for  Executors  or  Administrators  are  consi- 
dered merely  as  Trustees  in  a  Court  of  Equity,  and 
all  Persons  to  whom  Bequests  are  made  are  considered 
as  Cestuis  que  Trust,  and  as  such,  entitled  to  have 
their  rights  ascertained  and  protected  by  a  Court  of 
Equity  ;  and  to  those  Courts  recourse  is  usually  had 
to  obtain  the  benefit  of  a  Bequest  of  personal  Property. 

We  shall,  therefore,  after  a  few  words  upon  the 
general  Rules  for  the  construction  qf  WillSj  proceed 
to  consider  Executory  Trusts  and  personal  Bequests.  * 

In  regard  to  Decisions  upon  Wills,  there  is  only 
one  general  Rule  of  Construction,  equally  for  Courts 
of  Equity  and  Courts  of  Law ;  which  the  Courts  are 
bopnd  to  apply,  however  they  may  condemn  the  object. 
The  Intention  must  be  followed  where  it  is  plain ; 
even  though  contrary  to  the  legal  operation  of  words 
in  the  Will  (ti)  ;  for  in  a  Will  no  particular  words  are 
required  to  pass  an  Estate,  but  any  words  that  show 

(0  Cokon  v.  Colion,  a  Atk.  (u)  C&inper  v-  Earl  Cowper, 
350.  2  P.  Wmi.  741. 
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the  intention  of  the  Testator,  ^e  sufficient  (u).  This 
intention  is  to  be  elicited  from  the  whole  Will  taken 
together,  but  nothing  dehors  is  allowed  to  be  pro- 
duced to  explain  the  same,  unless  there  be  a  latent 
ambiguity  in  the  Will  (a:).  Every  word  is  to  have  its 
effect  if  it  possibly  can(^).  Every  word  is  to  be 
taken  according  to  the  natural  and  common  import 
{^z) ;  but  whatever  may  be  the  punctuation  (a),  or  the 
strict  grammatical  construction  of  the  words  of  a  Will, 
that  is  not  to  govern,  if  the  intention  of  the  Testa- 
tor (^),  from  the  words  and  the  context  of  the  Will 
unavoidably  (c)  requires  a  different  construction  (d). 
**  If,"  says  Lord  Alvanley^  "  upon  a  general  view  of 
the  Will  I  can  collect  the  general  intention,  or  any 
one  particular  object,  and  there  are  expressions  in  the 
Will  in  some  degree  inilitating  with  it,  if  I  plainly 
see  those  expressions  are  inserted  by  Qustake,  I  may 
reject  them  (e).  But  I  cannot  reject  any  words  un- 
less it  is  perfectly  clear  they  were  inserted  by  mis- 
take (/) ;  and  if  two  parts  of  the  Will  are  totally 
irreconcilable,  I  know-  of  no  rule  but  by  taking  the 
subsequent  words  as  an  indication  of  a  subsequent 
intention  (jgY* 

<«)    DMhu    V.    Bammanj  (d)  TheUuuon  w.  Woodford^ 

3Aik.409.  4Ve8.3ii. 

{x)  Anaretos  against  Emmot,  (e)  See    accordingly   Haw 

3  Bm>.   C.  C.  303.    8ee  on  v.  Haas,  3  Atk.  52$. 

Uiis  subject  PUndoyfs  de  U         {J')JntestamentU  ratio  taeka 

Makre,  722.  non  debet  considerart  sed  verBa 

iif)  JUmther  y,  Eoff  West"  solum  eojmderaridebaU.  Msdia 

morelandf  1  Cox^jSy,  possunt   mooere  mentem  testU" 

(^  Vid.  ThtUusson  v.  Wood"  torisy  qtue  nos  lateniy  ideo  per 

fifdf  4  Yefi*  339.  divkyxtiionem  mentis  durum  est  a 

(a)  Sandford  v.  RaikeSy  1  oerM^r^cet/ere.  Mantira,.Lib.6. 

Meiw.651.  €.  14. 

(fi)  Ibid.  {g)  Sims  v.  Doughty^  5  Ves. 

(c)  Pb^Uifs  y.  Chamierlainef  <<t47 }  and  see  Constatttime  r. 

4  Ves.  57.  Constaniine,  6  Ves.  los. 
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In  endeavouring  to  ascertain  the  meaning  of  a 
Testator,  the  absurdities,  improbabilities,  and  incon- 
sistencies, which  may  arise  out  of  cases  falling  within 
one  construction  or  another,  have  constantly  been 
attended  to,  with  a  view  of  ascertaining  such  mean- 
ing (A).  In  the  construction,  therefore,  of  Wills,  the 
Court  will  not  exactly  consider  the  order  of  placing 
the  words,  if  it  would  better  answer  the  apparent  in- 
tent of  the  Testator  otherwise,  and  render  a  limitation 
sensible  (i) ; — but  not  to  let  in  different  Devisees  and 
Legatees  in  a  Will  (Af). 

A  mistake  cannot  be  corrected,  or  an  omission 
supplied,  unless  it  is  perfectly  clear,  by  fair  inference 
from  the  whole  Will,  that  there  is  such  mistake  or 
omission  (/)•  Whenever  there  is  a  doubt,  the  safest 
way  is  to  adhere  to  the  words  (ni). 

If  words  of  art  are  used,  they  are  to  be  construed 
according  to  the  technical  sense  (n),  unless  by  the 
contes^ty  or  by  express  words,  it  is  plain  the  Testator 
did  not  intend  them  to  be  taken  in  that  sense  (o). 
But  the  Court  will  abide  by  the  ^i/kf^^ie  inten- 
tion, the  settled  meaning  of  the  words,  until  driven 
out  by  strong,  solid,  and  rational  interpretation^  put 


(&)  Per  Lawrence,  Just,  in  {m)  MeBiihv^  M€lUih,4VeB» 
Leigh  V.  Leigk^  15  Ves.  103.         50. 

(j)  East  V.  Cooke,  1  Ves.'  {n)  Lowiher  v.  Earl  of  West- 
32.  mordandf  1  CeK,  p.  &j. 

(*)  Duke  ^MarOorou^y.  («)  Ibid,  and  lee  HoUo- 
Lord  Godohhin,  9  Ves.  61.  ^^J-  HoflW,  5  Ves.  401^ 

AmbL  377*    Hodgson  v.  Am- 

(f) MeBuh  Y.  MeUish, ^Vei.  brose,  JiouaA.  337.  Phillips 
49.  Phillips  V.  Chamberlainef  ▼•  Garths  3  Bro.  C.  C.  68.  fioe 
4  Ves.  57.  V.  Jesson,  5  MauL  &  Selw.  gs* 
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Upon,  and  plain  inference  drawn  from,  the  rest  of  the 
WiU(jp). 

The  Court  are  bound  to  carry  the  Will  into  eflfect, 
provided  it  is  consistent  with  the  Rules  of  Law  ;  for 
Mens  Deeds  and  Wills  by  which  they  settle  their 
Estates  are  the  Laws  that  private  Men  are  allowed  to 
make,  and  they  are  not  to  be  idtered  even  by  the 
King  in  his  Courts  of  Law  or  Conscience  (^). 

General  words  in  one  part  of  a  Will  may  be  re^ 
strained  by  subsequent  words,  and  must  be  construed 
so  as  not  to  defeat  the  intention  of  the  Testator  to 
be  collected  from  any  other  part  of  the  Wni ;  but 
where  there  is)  a  manifest  general  intent,  the  con- 
struction should  be  such  as  to  effectuate  it,  though 
by  that  construction  some  particular  intent  may  be 
defeated  (r). 

Where  words  in  a  Will  are  capable  of  a  two-fold 
construction,  such  a  construction  is  received  as  tends 
to  make  it  good. 

It  has  been  said  that,  though  the  Court  can  con- 
strue and  expound  the  words  of  a  Testator's  Will, 
yet  they  cannot  strike  them  out  of  it  entirely  (s)  ; 
and,  certainly,  a  Court  will  not  reject  words  having 
an  obvious  meaning,  upon  a  suspicion  that  the  Tes- 
tator did  ndt  know  what  he  meant  (<),  or  a  great 
improbability  that  he  meant  what  he  has  said  (u) ;  but 


(p)  Deane  ▼.  Test^  g  Ves.  (<)  SoMthcoie  t.  fFaiton,  3 

I5«>  154-  Atk.  «33. 

(q)  Lord  Falkland  v.  Bertie,  (f)  MUmes  r.  Slaier,  8  Yes. 

a  Vem.  337.  306. 

(r)  1  Burr.  38.  4  Tenn^Rep.  («)  Chambers  r.  BraiUfardy 

8««    6  Cruise's  Dig.  172.  snd  3  Meriv.  35,  26.  S,  C.  18  Yes. 


EdiUon.  368. 


TRUSTS.  557 

words  may  be  rejected  where  they  are  repugnant  to 
the  clear  intention  manifested  in  other  parts  of  the 
Will  {z),  and  there  cannot  be  any  rational  construc- 
tion of  those  words  as  they  stand  (a) ;  but  a  positive 
bequest  cannot  be  controlled  by  inference  and 
argument  (6). 

It  has  been  observed,  that  if  two  parts  of  a  Will 
are  totally  inconsistent,  and  cannot  possibly  be  recon- 
ciled, the  latter  shall  prevail.  Where,  however,'  the 
same  thing  has  been  by  different  parts  of  the  Will 
given  to  two  persons,  doubts  have  been  entertained 
whether  they  should  not  be  joint-tenants. 

If  a  meaning  can  be  collected,  but  it  is  left  wholly 
doubtful  in  what  manner  that  is  to  take  effect,  the 
Will  is  void  for  uncertainty  (c). 

Such  are  the  leading  rules  adopted  in  respect  of 
judgments  upon  Wills ;  and  it  must  be  obvious,  that 
a  decision  upon  a  perplexed  Will  must,  unavoidably, 
very  much  depend  on  the  judicial  discretion  of  the 
Judge,  and  cannot,  perhaps,  be  otherwise  character- 
ized, than  as  ^^  the  conjecture  of  the  Judge  upon  the 
meaning  of  the  Testator,  after  hearing  his  intention 
discussed  upon  the  whole  Will  (rf)*" 

2.  An  executory  Trust  by  Will,  is,  where  the 
Will  does  not  give  a  legal  Estate,  but  only  creates 
a  Trust  to  be  carried  into  execution ;  where,  in 
short,  there  is  no  direct  Gift  made,  but  it  is  left  to 
the  Law  to  frame  the  Conveyance  under  which  the 

(z)  Holmes  v.  Cradock,  8  Yes.         (c)  ConstanHne  v.   Camtan- 
3^0.  titief  6  Ves,  102. 

18  vJ  St^'  ''^'  ^'   ^'  ^'         C*^   See  what  Lord  Eldon 

(6)  Janet  V  Co/Aeck,  8  Ves.     »»yV"  ^""^  "-  ^"''  9  V**' 
^a.  p.  153. 
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Party  is  intended  to  take,  by  a  general  expressicm  d* 
intention  (e). 

The  distinction  between  Trusts  executed^  and 
such  as  are  executony^  is  this :  A  Trust  executed  is 
where  the  testator  has  given  cotnplete  directions  far 
settling  his  Estate,  with  perfect  Umitatians.  An 
executory  Trust  is  where  the  Testator's  directions 
are  incomplete^  and  are  rather  mimaes  or  instmc^ 
tions.  In  the  cases  of  Trusts  executed,  legal  expres- 
sions will  have  a  strict  legal  effect,  as  in  immediate 
devises  at  Law,  though,  perhaps,  contrary  to  the  Tes» 
tator's  intention  (/)  ;  but  in  cases  of  executory 
Trusts  the  Court  will  consider  the  intention,  and 
direct  the  Conveyance  according  to  it  (g) ;  and  worda 
of  limitation,  as  *'  Heirs  of  the  body,"  will  be  con- 
strued as  words  of  purchase,  if  the  Testator  has,  by 
expressions  in  his  Will,  shown  an  intention  that  they 
should  be  construed  in  that  sense. 
,  The  execution  of  executory  Trusts  created  by 
Deed  is,  the  same  as  of  executory  Trusts  created  by 
Will(h\  there  being  no  difference  between  an  exe- 
cutory Trust  in  Marriage  Articles  and  in  a  Will, 
except  that  the  object  and  purposes  of  the  former 
fumish  an  indication  of  intention  which  must  be 
wanting  in  the  latter  (i).  Cases  of  this  description 
arising  out  of  Marriage  Articles  have  before  (A) 
been  adverted  to. 

{e)    Countess  qf  Lincoln  v.         (g)  WhUe  ▼.  Carter^  AmbL 
Duke  of  Newcastlty    12   Ves.     91.  Garth  v.  Bakhdn,  a  Yes. 

/  ^x    o       oL             nr  '  I  (^)  Vid.  what  Lord  Eldso 

.  Lf)   See  Shaw  y.    Weigh,  3^78  12  Ves.  a  87. 

1  %  Abr.  184.  Jon^v.  if  or-  ^(,^  BlacBum  v.  Stabies,   t 

gany  1  Bro.  C.  C.  3o6.  Poole  y  '  V  3^  ^^^  ^^^ 

r.  Poole,  3  Bos.  and  Pul,  620.  """(^f  Ad^,'  J^i^'^' 
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In  the  cases  of  Trusts  executed^  or  immediate 
Devises,  the  eonstniction  of  Courts  of  Law  and 
Equity  is  the  same,  because  the  Testator  is  thought 
not  to  suppose  that  any  further.  Conveyance  will  be 
made;  but  in  executory  Trusts  he  is  thought  to 
mean  to  leave  somewhat  to  be  done,  the  Trusts  to 
be  executed  in  a  more  careful  and  more  accurate 
manner ;  and  for  that  reason  the  Court  decrees  ac- 
cording  to  the  Intent,  and  not  according  to  the 
strict  legal  effect  of  the  terms  used  by  the  Testator  (/). 
This  doctrine  appears  to  have  been  for  the  first  time 
authoritatively  settled  in  the  Attomey^General  v. 
Sutton,  which  went  from  the  Exchequer  to  the 
House  of  Lords  (m). 

The  case  of  Papillon  and  Voice  (w)  has  often  been 
quoted  in  illustration  of  the  Rule  of  the  Court 
on  this  subject;  for  in  that  case  it  is  said(o)  the 
legal  rule  prevailed  as  to  that  limitation  in  the  Will 
which  included  or  carried  the  legal  Estate ;  and  the 
intent  was  permitted  to  control  the  legal  rule  as 
to  that  part  of  the  same  Will,  which  was  purely 
executory,  though  the  words  of  the  Will  were, 
except  as  to  this  difference,  exactly  the  same. 

It  will,  however,  be  found,  that  though  the  dis- 
tinction between  Trusts  executed  and  executory  is 
well  established,  yet  that  Papillon  and  Voice  is  not 
an  authority  for  it.  According  to  a  MS.  Report  of 
that  case  in  the  Author's  possession,  it  appears,  that 

(/)  See  Glenorchy  t.  Bos-         (wi)  i  P.Wm8.753.S.C.  MS. 

mile,  For.  19,  S.  C.  MS.  Stam^         .  .    „  ^       .^r  ^  n  M^ 

Jord,  V.  Hobart,  1   Bro.  P.  C.  W «  P-  Wni».  478.  S-C.  MS. 

288,  Roberts  v.  DixweU  1  Atk.  (0)  1  Fonbl.  Treat  Eq.  p.  303. 
607.  Sperling  v.  Toll,  1  Ves.  Fearae  on  Remainders,  146. 
70.  last  edition* 
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after  the  Decree  from  the  Rolls  was  aj^aled  from, 
a  Supplemental  Bill  was  filed  by  the  Plmtiff,  setting 
forthy  that  upon  his  Father's  death  he  covenanted 
to  settle  the  Manor  of  Great  Bentiey  to  the  use  of 
himself  for  life^  with  a  Remainder  to  his  first  Son 
in  Tail,  and  upon  this  the  Counsel  for  the  De- 
fendant gofoe  up  the  first  point  as  to  the  Estate  of 
Great  Bentky  \  and  the  only  question  which  re- 
mained for  the  Chancellor  to  determine  was,  what 
Estate  the  PlaintiiS*  was  to  have  in  the  Lands  to 

m 

be  purchased  with  the  moiety  of  the  Father's  per- 
sonal Estate  P  What  the  Chancellor  said  is  stated  in 
the  MS.  Report  alluded  to,  as  follows  :  '^  Liord 
Chancellor — An  Estate  to  one  for  Life,  with  a  Re- 
mainder to  the  Heirs  of  his  body,  is,  in  Law,  an 
Estate  in  Tail ;  and  if  a  Man  has  made  a  Will  we 
cannot  control  him,  and  say  he  ought  to  have  made 
it  otherwise.  I  am ,  inclined  to  think  this  an  Estate 
in  Tail,  but  if  you  will,  you  shall  have  a  case  made  for 
the  opinion  of  the  Judges ;"  but  that,  the  Counsel 
for  the  Defendants  objected  to,  so  it  stood  over  till 
the  next  day,  when  the  Chancellor  continued  of  tiie 
same  opinion  as  to  the  Letter  of  the  Will ;  but  sud, 
'^  as  the  Intent  of  S.  Papillon  was  plainly  that  it 
should  be  an  Estate  for  Life  in  his  Son,  and  as  they 
now  come  for  aid  from  this  Court,  we  ought  to  tie 
them  down  to  what  was  intended  by  the  Donor :  so 
decreed  that  his  Trustees  should  find  out  a  Purchase 
as  soon  as  they  could,  and  that  it  should  be  conveyed 
to  the  Plaintiff  for  bis  Life,  Remainder  to  Trustees 
to  preserve,  &c.  with  Remainder  to  his  first  Son,  &c.'' 
It  is  very  plain,  therefore,  that  no  Decision  was 
made  upon  the  Appeal  in  regard  to  that  part  of  the 
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Devise  which  was  a  IVnist  executed^  but  only. on  that 
part  of  the  Devise  which  was  executory j  and  can- 
not, therefore,  properly  be  cited  as  a  Decision  estab- 
lishing the  distinction  between  Trusts  executed, 
and  executory  Trusts.  That  distinction^  however,  is 
fully  established  in  the  various  cases  before  alluded 
to,  as  well  as  in  others  that  may  be  mentioned. 

The  Decisions  in  these  cases  of  executory  Trusts 
do  not  arise.  Lord  Hardwicke  says,  from  the  Court's 
making  a  different  construction  upon  a  Trust,  than 
upon  a  legal  Estate,  but  that  some  circumstance  in 
the  Will  has  induced  the  Court  to  make  a  narrower 
construction  (jp). 

The  cases  have,  in  general,  been  where  some 
clause  repugnant  to  the  nature  of  an  Estate-Tail 
showed  the  Donor  intended  only  an  Estate  for  Life. 
An  Estate  granted  or  given  by  Will  to  A.  for  Life, 
and  to  the  Heirs  of  the  body  of  A.,  by  the  Common 
Law,  and  the  well-known  rule  in  Shelley* s  case  (g^), 
gives  an  Estate-Tail,  and  the  same  Rule  prevails- 
with  respect  to  Trust-Estates ;  but  where  the  Testa- 
tor by  his  Will  directs  his  Tmstees  to  convey  to  A. 
for  Life,  and  to  the  Heirs  of  the  body  of  A.,  the 
Trust  is  considered  as  executory ^  on  account  of  the 
direction  to  the  Trustees  to  convey ;  and  in  such  case 
the  Court  directs  how  the  Party  shall  convey,  and 
considers  the  intention  of  the  Testator,  and  orders 
the  Conveyance  according  to  the  form  and  method  of 
conveyancing  (r) ;  and  so  as  not  to  let  it  be  in  the 
power  of  the  first  taker  to  destroy  the  Contingent 

Cp)  Roberls  v.   Dixrvell,  1         (r)  See  Roberk  v.  Disfotdl^ 
Atk.6c^.  1  Adc.  607.  Bastard  v.  Proh/ 

(q)  1  Co.  93.  2  Cox,  6. 

VOL.   I.  O  O  ' 
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Remainders  (s).  It  directs,  therefcy^,  in  sudi  ctte, 
the  Estate  to  be  settled  to  A.  for  Life,  with  Remainder 
to  A.*  s  first  and  other  Sons  successively  in  Tail  general, 
remainder  to  AJs  Daughters^  in  Tail  general  as 
Tenants  in  common,  with  cross  Remainders  in  Tail 
general,  &c.  (/)  Nor  does  the  Court  in  these  cases 
give  an  equitable  Estate  for  Life  only,  and  legal 
Remainders  to  the  Children  (i^).  And  where  Lands 
were  directed  to  be  settled  on  A.  and  the  Heirs  of 
his  body,  with  a  proviso  that  it  should  not  be  in  his 
power  to  dock  the  Entail,  a  strict  Settlement  wvs 
decreed  (a?). 

So,  where  Lands  were  directed  to  be  cammed  to 
A.  for  Life,  vdth^Remfuinder  to  the  Issue  of  her  body, 
a  strict  Settlement  was  decreed  (^). 

Wherever,  indeed,  in  a  Will,  the  Testator  has 
directed  his  Trustees  in  whom  the  legal  Estate  is 
vested  to  corwey^  Sgc*  this  is  an  executory  Trusty 
and  t;he  Court,  as  in  cases  of  Marriage  Articles^  has 
it  in  its  power  to  mould  the  Conveyance  so  as  best 
to  answer  the  intent  of  the  Testator  (z) ;  but  in  all 
these  cases  the  intention  of  die  Testator  must  ap- 
pear expressly  or  impliedly  from  expressions  in  the 
Will(fl). 

A  Tejstator  may  give  arbitrarily  what  Estate  he 
thinks  fit.  There  is  no  presumption  that  he  means 
one  quantity  of  Interest  more  than  another,  an  Estate 

(«)  Baskervilley.  Baskerville,  (y)  Glenorchy  v.  BosxtUcy 
3  Atk.  279.  Forrester,  3.  S.  C.  MS. ;  and 

(0    See  Bastard  v.  Vrobvy  ^  ^'Vv?^'^'*'' "^^  Hobart, 

2  Cox,  6.  1  Bro.  P.C.288.            . 

'       . ,  («)  Marryat  v.  TotMlty,  i 

(«)  ^*^»<^-  Ves.  130. 

(x)  Leonard  t.  Earl  of  Su$»  (a)  Stanley  v.   StanXeyy   16 

sexy  2»  Vern.  526.  Ves.  491. 
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for  Life  ratherin  Tail  or  in  Pee.  The  subject  being 
mere  bounty,  the  intended  extent  of  that  bounty  can 
be  known  only  from  the  words  in  which  it  is  given  ; 
b.ut  if  it  is  clearly  to  be  ascertained  from  any  thing  in 
the  Will,  that  the  Testator  did  not  mean  to  use  the 
expressions*  which  he  has  employed;  in  their  strict, 
proper,  technical  sense,  the  Court  in  decreeing  such 
settlement  as  he  has  directed  will  depart  from  his 
words  in  order  to  execute  the  intentiota ;  but  the 
Court  must  necessarily  follow  his  words,  unless  he 
has  himself  shown  that  he  did  not  mean  to  use  them 
in  the  proper  sense  ;  and  have  never  said,  that  merely 
because  the  direction  was  for  an  Entail  they  would 
execute  that  by  decreeing  a  strict  Settlement  (6). 
A  mere  direction, '  therefore,  to  convey  an  Estate 
to  A.  and  the  Heirs  of  his  Body  (c),  or  to  the  Male 
Heir,  or  to  the  Male  Heir  by  him  (rf),  will  entitle  A. 
to  a  Conveyance  to  him  of  an  Estate-Tail. 

In  Wills  (e),  as  in  Marriage  Articles  (y),  cross 
Remainders  may  be  raised  by  implication. 

In  all  cases  where  the  Testator  has  directed  Money 
to  be  laid  out  in  Land,  it  is  not  material  whether  he 
has  used  any  technical  terms :  if  there  be  a  clear 
intention,  the  Court  will  execute  that  intention,  by 
correcting,  adding,  or  altering  the  sense.  The  only 
question,  where  the  Court  is  to  be  the  Conveytocer, 
is,  whether  the  intention  of  the  Testator  be  against 


(6)  Blackburn  v.   Stables,   2  (e)    Marri/at  v.   Totonley,  1 

Ves.  &  Bea.  370.  Ves.   10a,  104.    Green  v.  Ste^ 

(c)  Legate  r,  Sevoell,  1   P,  vens,    la  Ves.  419.    17  Ves. 

Wmg.   87.    Bale  v.  Coleman,  64.', 

1  P.  Wms.  142.  ,         _    _         ,  ^ 

id)  Blackburn  v.  Staples,  2  (/)  Twsdenv.Lock,  Ambl. 

Ves.  Sc  Bea.  367.  ^^3 ;  and  sec  17  Ves.  67. 
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any  rule  df  Law,  as  to  create  a  perpetuity  for  instance ; 
byt  if  the  intention  be  according  to  the  Rule  of  Law, 
it  will  give  it  effect  (jg). 

The  distinction  between  Trusts  executed  and 
executory  Tncsts,  is,  as  we  have  seen,  fully  esta- 
blished in  a  variety  of  cases ;  but  Lord  Hardwicke^ 
in  his  Decision  in  Bagshaw  and  Spencer^  is  supposed 
to  have  denied  that  there  was  any  distinction  between 
them ;  and  is  thought  to  have  placed  both  on  the 
same  footing,  by  declaring  that  ''  all  Trusts  are 
executory.*' 

By  this  observation,  it  is  apprehended.  Lord 
Hardxvicke  did  not  mean  to  deny,  however  strongly 
and  justly  he  may  have  disapproved,  the  distinction 
in  Equity  between  those  cases  where  the  Estates  are 
Jinally  limited  by  the  Will  itself,  without  any  kind  of 
reference  to  any  further  execution  of  them,  by  a  Con- 
veyance directed  by  such  Will,  and  those  cases  where 
the  Will  is  only  directory  j  and  prescribes  the  intended 
limitations  of  some  future  Conveyance,  or  Setdement, 
directed  by  the  Will  to  be  made  for  the  efifectuating 
them;  but  that  all  he  unequivocally  and  expressly 
denied  was  the  propriety  of  terming  the  former  class 
of  cases  ^'  Trusts  executed.**  It  was  the  complaint 
of  a  Logician. 

The  remark  of  Lord  Hardxvicke  was  not  a  new, 
nor  a  hasty,  off-hand  notion,  then,  for  the  first  time 
entertained  by  the  Chancellor.  So  long  as  ten  years 
before,  in  the  case  of  Hopkins  and  Hopkins  {h\ 
according  to  the  Report  in  Atkyns,  he  had  expressed 

(g)  Brotme  against  De  Laet^         (A)  1  Atk.  580. 
4  Bro.  C.  C.  535. 
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a  similar  opinion.  Besides,  too,  there  Was,  owing  t6 
the  Trial  of  the  Rebels,  an  interval  nearly  of  three 
years  between  the  hearing  and  the  decision  in  Bag» 
show  and  Spencer.  Indeed,  in  one  of  the  MS. 
Reports  of  this  case,  with  which  the  Author  has  been 
favoured,  his  Lordship  prefaces  his  Judgment  with  an 
apology  for  the  length  of  time  it  had  been  depending. 
it  may  therefore  be  fairly  concluded,  that  this  part  of 
the  Judgment  was  maturely  and  anxiously  considered. 
If  there  was  error,  it  was  not  casually,  or  hastily  adopt-f 
ed,  but  fallen  into  after  an  almost  unprecedented  length 
of  deliberation. 

According  to  Atkynsh  Report  of  Hopkins  and 
Hopkins^  the  Chancellor  is  reported  to  have  said, 
^'  a  distinction  was  taken  between  those  cases  and  the 
present ;  that  they  were  cases  of  extraordinary  Trusts, 
where  the  Will  itself  directed  a  Conveyance,  and 
where  there  is  no  Conveyance  directed,  but  the  Trust 
only  declared  by  the  Will.  I  admit  the  Court  has 
thrown  out  such  sort  of  expressions,  but  I  think  there 
is  no  diflFerence  j  all  Trusts  are  executory ;  and  whe- 
ther a  Conveyance  be  directed  by  the  Will  or  not, 
this  Court  must  decree  one  when  asked  at  a  proper 
time,  but  /  do  not  give  any  conclusive  opinion  to 
oust  that  distinction^^  The  case  of  Hopkins  and 
Hopkins  has  had  its  general  correctness  justly  im- 
peached by  the  late  Earl  of  Rosslyn  ;  but  there  is 
no  reason  to  suppose  it  incorrect  as  to  the  passage, 
quoted.  The  Author  has  in  his  possession  a  very 
excellent  MS.  note  of  that  case ;  but  certainly  neither 
in  that  note,  nor  in  the  Report  of  the  case  by  For^ 
Tester  (i),  is  any  thing  to  be  found  like  the  marked 

(i)  Cas.  Temp  Talbot,  p.  44. 
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observation  upon  Trusts  exeeuted  and  executory,  as 
is  given  in  the  Report  of  Aikyns.  But  it  seems 
highly  probable  that  Lord  Hardwicke  did  use  some 
such  language  as  is  attributed  to  him ;  for  in  the  Case 
alluded  to  of  Bagshaw  and  Spencer^  a  case  so  lon^ 
subsequent  to  Hopkins  and  HopkinSy  and  of  vrhick 
there  are  many  Reports  in  print  (Ar)  and  in  manu- 
script, he  lays  down  a  doctrine  every  way  consistent 
'  with  that  which  he  had  promulged  in  Hopkins  and 
Hopkins.  His  words  in  Bagshaw  and  Spencer  are 
— "  All  Tnists  are  in  the  notion  qfLaw  executory^ 
and  are  to  be  executed  in  this  Court.  At  LaWf 
before  the  Statute  qf  Uses^  every  Use  was  a  Trust ; 
ihen  the  Statute  executed  the  legal  Estate^  and  joined 
it  to  the  Use,  and  therefore  a  Trust  executed  is  sl 
legal  Estate  ;  and  to  bring  it  to  a  Trust  in  Equity ^ 
the  legal  Estate  must  want  to  be  executed  by  a  Con* 
iQeyance."  A  doctrine  so  plainly  and  explicitly  d^- 
vered  seemed  only  to  require  to  be  stated  in  (»da 
to  be  understood,  and  to  carry  conviction. 

The  true  objection  of  Lord  Hardwicke  was  to  the 
propriety  of  the  term,  which,  as  a  Ix^cian,  seemed  to 
him  unwarranted  and  inaccurate,  and  as  leading  to 
confuse  a  subject  already  sufficiently  intricate.  It 
was  to  this  classification  of  Trusts  he  decidedly  and 
justly  objected.  He  altered  no  Law ;  he  shook  no 
Decisions,  as^  some  seem  to  have  thought,  and  have 
seriously,  but  undeservedly,  objected  to  him.  In  ftet. 
as  the  Term  "  Trust  executed''  had  crept  into 
general  parlance,  and  as  the  phrase  was  convenient 
in  argument,  however  wrong  in  its  original  introduc- 
ed) The  best  report  of  this  case  is  ib  i  VoL  CoHectanca 
Jaridica,  413. 
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tion,  so  we  find  Lord  Hardwicke  (to  the  great  asto- 
nishment of  many  who.  have  misinterpreted  his  senti- 
ments) using  the  same  term  in  cases  anterior,  as  well 
as  subsequent  to,  the  case  of  Bagshaxv  v.  Spencer^ 
where  he  had  so  clearly  evinced  the  impropriety  of 
the  term,  though  always  accompanying  the  use  of  it 
with  words  jexpressive  of  the  inexactness  of  its  first 
introduction. 

Lord  Nortkington,  alluding  to  Lord  Hardrvicke's 
determination  in  Bagshaw  v.  Spencer^  said,  it  was 
"  right,  sound,  and  certain  (/).'*  Lord  Ma7isfield^ 
so  long  the  pride  and  glory  of  his  country,  on  more 
than  one  occasion,  countenanced  Lord  Hardwicke*s 
proposition,  and  distinctly  expressed  his  concurrence. 
In  the  celebrated  case  of  Perrin  and  Blake^  his 
Lordship,  upon  the  first  argument^  observed,  t'hat  the 
distinction  between  Trusts  ea:ecuted  and  Trusts  e.re- 
cutory  was  not  founded  in  sense*  He  observes,  "  it 
is  absolutely  necessary  to  the  very  existence  of  a 
Trust  that  it  be  executory,  because  a  Trust  executed 
is  within  the  Statute  of  Uses.  And  this,''  says  he, 
^  Lord  Hardwicke  particularly  remarks  in  Bagshaw 
V.  Spencer."  It  is  thus  he  calls  in  the  aid  of  Lord 
Hardwicke's  opinion  to  sanction  his  own,  gives  credit 
to  that  opinion,  and  delivers  his  own  without  the  least 
symptom  of  doubt  or  hesitation.  In  his  Judgment 
in  Perrin  v«  Blake  (m)  he  observes^  that  he  argued 
Bagshaw  v.  Spencer  in  every  stage  of  it.  Thus 
interested,  as  he  must  have  been,  and  anxious,  and 
certainly  well  able,  to  sift  every  part  of  the  Judgment 


(/)    See  Rousseau  v.  Rede,         (tn)  1  Vol,  Collectanea  Juri- 
sEden^p.?.  dica,  318- 
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of'  Lord  Hardwicke  in  that  case,  he  afterwards,  ia 
February  1769,  elevated  as  he  had  recently  been, 
to  the  distinguished  situation  of  Lord  Chief  Justice, 
with  the  eyes  of  all  upon  him,  a  period  of  upwards 
of  twenty  years  after  the  decision  in  Bagiham  v. 
Spencer^  confirms,  in  the  strongest  language,  the 
doctrine  of  Lord  Hardwicke.  But  this  is  not  all : 
in  a  subsequent  case  of  Long  v.  Laming  (n),  his 
Lordship  reiterates  the  opinion,  and  observes,  *'  there 
^as  no  solidity  in  the  distinction^  all  Trusts  are  ei<e- 
cutory**  Thus  again  adhering  to  the  very  words 
of  Lord  Hardwicke^  and  further  observing  upon 
Trusts,  in  conformity  with  the  Chancellor,  *'  they 
are  to  be  executed  by  a  Conveyance,  and  the  Parties 
have  a  right  to  apply  to  a  Court  of  Equity  for  such 
Conveyance."  With  respect  therefore  to  the  distinc- 
tion between  Trusts  executed  and  Trusts  executory, 
the  opinion  of  Lord  Man^ld  was  in  exact  con- 
formity with  that  of  Lord  Hardwicke ;  their  veiy 
phraseology  almost  tallies.  If  Lord  Mansfield  so 
far  misunderstood  Lord  Hardwicke  as  to  suppose 
that  the  Chancellor  not  only  repudiated  the  term. 
Trusts  ejcecutedf  but  also  the  cases  and  distincfcioBa 
to  which  that  Term  was  applied,  he  certainly  went 
far  beyond  the  meaning  of  Lord  Hardwicke, 

After  so  plain,  and  so  studied  an  exposure  of  the 
impropriety  of  the  distinction  between  what  have  been 
called  Trusts  executed,  and  Trusts  executory,  pro* 
ceeding  too  from  Characters -so  eminent,  irom  as 
great  a  Chancellor,  and  as  distinguished  a  Chief  Jua^ 
tice,  as  ever  adorned  this  country ;  both  of  whose  abi* 

(n)  3  Burr.  iioS. 
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lities  and  virtues  were  so  nicely  matched,  that  more 
than  once  in  my  hearing,  the  late  Lord  Chief  Jt$9tice 
Kenyan  protested,  **  he  hardly  knew  which  to  think 
was  the  greatest  man/'  it  might  have  been  imagined 

• 

that  the  supposed  propriety,  or  the  supposed  necessity, 
of  the  term  Trust  executed,  would  not  again  have 
been  vindicated.  It  has,  however,  found  its  advocates, 
and  amongst  the  most  formidable  of  these,  we  may 
rank  the  able  and  ingenious  Mr.  Feame^  who  is 
indeed  ipse  agmen,  and  has  devoted  many  a  page  of 
his  profound  and  incomparable  Essay  on  Contingent 
.Remainders  to  a  long  and  elaborate  exposure  of 
what  he  considers  to  be  the  erroneous  doctrine  of 
Lord  Hardwicke.  According  to  Mr.  Feame  (0), 
a  Trust  executed  is  where  the  Trust  is  directly  and 
wholly  declared  by  the  Testator  to  attach  on  the 
Lands  immediately  under  the  Will  itself,  that  is, 
where  the  Estates  are  finally  limited  by  the  Will 
itself,  without  any  kind  of  reference  to  any  further 
execution  of  them  by  a  Conveyance  directed  by  that 
Will;  and  he  describes ' executory  Trusts  as  being 
those  which  are  only  directory,  or  prescribe  the 
intended  limitations  of  some  future  Conveyance  or 
Settlement,  directed  by  the  Will  to  be  made  for  the 
effectuating  them.  According  to  this  mode  of  argu- 
ing, Mr.  Feame  affixes  a  very  different  idea  to  the 
term  "  Trust  executed"  to  what  Lord  Hardwicke 
and  Lord  Mansfield  affixed  to  it.  By  the  term 
**  Trust  executed,"  they  meant  legal  Estates,  become 
such  by  the  Statute  of  Uses,  where  no  subsequent 
Conveyance  was  necessary ;  and  to  such  an  Estate 

(0)  Contingent  Remainders^  4th  Edition,  p.  217,  &c. 
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^y  tbought  the  teim  **  Trust  executed,"  exdu- 
mdy  appficable.  The  words  of  Lord  Hardwkke 
in  Bagskaw  v.  Spencer  are  expressly  to  this  eflfect, 
"  a  Trust  executed  is  a  legal  Estate;"  and  the  words 
of  Lord  Mansfieldf  in  Perrin  v.  Blake^  are  to  the 
same  effiect :  *^  A  Trust  executed  is  within  the  Statute 
of  UseSy  or  in  other  words,  is  a  legal  Estate/'  We 
must  particularly  ohserve,  that  neither  in  a  Trust 
executed*  nor  a  Trust  execuUny,  according  to  Mr. 
Fearm^t  definition  of  it,  is  the  1^^  and  e(]mtable 
Estate  united ;  for  in  both  those  Trusts,  as  described 
by  kitty  a  Conyeyance  by  the  Trufltees  would  be 
necessary  to  give  the  legal  Estate  to  the  Cestui  que 
Trust :  so  that  whether  a  Conveyance  wece^dhected 
fay  the  Will  or  not,  the  Court  of  Chaocoy  must 
decree  one  at  a  proper  time,  aa  Lard  Hardwicke 
obsenred  in  Hopkins^  y.  Hopkins ;  and  a  Convey- 
axice  b^ng  in  both  cases  to  be  made,  the  Trust  the 
Chancellor  rightly  considered  as  in  all  cases  execu- 
tory. **  One  essential  part  of  the  Trust  is,  that  the 
Trustee  is  to  convey  the  Estate  at  some  tune  w  other; 
sometimes  it  is  to  be  done  sooner,  and  sometimes 
later ;  and  this  whether  the  Testator  has  directed  it 
or  not,  and  so  much  every  Testator  is  presumed  to 
know.  On^  may  therefore  reasonably  doubt  how  it 
can  make  any  substaintial  difference  whether  the 
Testator  has  in  words  directed  a  Conveyance*  or  not ; 
since  the  Law,  that  is,  the  course  of  the  Court,  takes 
notice  that  the  Testator  coujd  mot  intend  his  Estate 
shouid  always  remain  in  the  Trustees,  but  that  one 
principal  confidence  reposed  in  them  is  \o  conv^  (p)*" 

(p)  I  CoUectimea  Juridica,  413. 
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The  propriety  of  the  distinctioiis  couched  under  the 
terms,  Trust  executed  and  executory,  was  always 
doubted  by  Lord  Hardtvicke ;  but  the  denomination, 
Trtist  executed,  he  was  clear  was  bad. 

But,  says  Mr.  Feame,  Lord  Hardwkke  nega^ 
Jived  the  idea  that  by  Trusts  executed  he   meant 
legal  Estates,  or  Uses  executed ;  and  then  by  infe-' 
rences  somewhat  forced,  and  by  what  may  be  fairly 
termed  a  torture  of  words,  he  cites  some  expressions 
from  Roberts  v.  Dixwell,  a  case  anterior  to   Bag' 
show  V.  Spencer,  from  which  he  insists  that  Lord 
Hardwicke  did  not  mean  what  he  said  in  Bagshaw 
and  Spencer,  for  that  must  really  be  the  case  if  we 
do  but  consider  how  explicit  the  opinion  of  Lord 
Hardwicke  is  in  Bagshaw  and  Spencer, '  as  to  his 
idea  of  what  was  styled  a  Trust  executed.     Mr. 
Feame^s  words  are  these,  "  as  Lord  Hardwicke  did 
not  expressly  draw  the  line  between  Trusts  executed 
and  executory,  it  may  possibly  be  suggested,  that  he 
ranked  all  Trusts  under  the  description  of  executory, 
and  meant,  by  Trusts  executed,  legal  Estates  or  Uses 
executed.**     Can  there  be  a  doubt  of  it?  What  Afr. 
Fcame  considers  as  a  possible  suggestion   of  the 
reader,  was,  as  plain  as  words  could  represent,  the 
very  point  which  Lord  Hardwicke  laboured  so  much 
to  support,  and  in  which  he  was  seconded  by  Lord 
Man^ld.    Mr.  Feame  continues;    "  we  are  to 
r^nember  he  in  fact  negatived  any  such  conclusion, 
when  he  said  in  Roberts  and  Diz'Wcll,  to  be  sure, 
where  an  Estate  has  been  granted,  or  given  by  Will 
to  A.  for  Life,  and  to  the  Heirs  of  the  body  of  A.  such 
a  Devise  has  been  by  the  Common  Law  united  so  in 
the  first  person  as  to  convey  to  him  m,  Estate-Tail ; 
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tilat  the  same  construction  too  had  prevailed  in  Trust- 
Estates ;  but  in  the  Case  before  him  he  said,  '*  there 
were  all  sorts  of  Trusts,  &c.  but  the  latter  part  of  the 
Trust  was  merely  executory.  Now  here,"  says  J^fr. 
Fearne^  **  he  expressly  distinguished  between  legal 
Estates  and  Trusts  in  generd,  and  between  several 
sorts  of  Trusts ;  but,  therefore,  in  terming  one  sort  of 
Trust  executory,  he  recognized  a  distinction  between 
that  and  other  Trusts  that  were  not  so,  and  dearly 
pointed  out  the  nature  of  that  distinction,  by  saying 
the  Trust  in  question  was  merely  executory,  and  to 
be  carried  into  execution,  and  referring  to  the  very 
cases  in  which  the  line  of  distinction  between  Trusts 
executory  and  executed  had  been  explicitly  and 
clearly  drawn/'  How  it  was  that  Mr.  Feame  could 
promulgate  sentiments  such  as  these  it  is  difiScult  to 
divine.  After  Lord  Hardwicke  had  observed  so 
explicitly  in  Bagshaw  and  Spencer  that  *'  all  Trusts 
are  executory,"  and  '*  that  a  Trust  executed  was  a 
legal  Estate,"  how  could  it  be  possible  to  doubt  his 
meaning  ?  How  was  it  possible  to  suppose,  as  Mr. 
Feame  has  supposed,  that  Lord  Hardwicke  did  not 
mean  to  rank  all  Trusts  under  the  description  of 
executory,  nor  mean  by  Trusts  executed,  legal  Estates 
or  Uses  executed? 

The  Case  of  Roberts  and  Dltwell  seems  by  no 
means  to  affix  to  the  phrase  **  Trust  executed  '*  that 
sort  of  sanction  for  which  Mr.  Feame  so  strenuously 
contends.  It  may  be  proper  to  give  the  passage  at 
full  length,  and  thus  enable  the  reader  more  correctly 
to  form  his  judgment  respecting  the  true  and  natural 
import  of  what  Lord  Hardwicke  has  said.  "  To  be 
sure,  where  an  Estate  has  been  given  or  granted  to  A. 
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for  Life,  and  to  the  Heirs  of  the  body  of  A.  such  a 
Devise  has  been  by  the  Common  Law  so  united  in 
the  first  person  as  to  convey  to  him  an  Estate-Tail ; 
the  same  construction  too  has  prevailed  with  respect 
to  Trust-Estates.  But  in  the  present  case  here  are  all 
sorts  of  Trusts,  as  to  mortgage,  sell,  &c.  but  the  lat- 
ter part  of  the  Trust  is  merely  executory,  to  be  car- 
ried into  execution  afler  the  performance  of  ante- 
cedent Trusts ;  the'  whole  direction,  therefore,  falls 
upon  this  Court,  and  they  are  to  direct  how  the  Par- 
ties are  to  convey.  This  Court  have  taken  much 
greater  liberties  in  the  construction  of  executory 
Trusts  than  where  the  Trusts  are  actually  executed." 
It  cannot  be  denied,  that  Lord  Hardwkke  has  used 
in  this  Case  the  terms  Tmsts  executed  and  Trusts 
executory^  and  in  the  sense  which  Mr.  Feame  affixes 
to  them ;  but  it  must  be  allowed  to  deny  that  the 
propriety  qf  the  terms  are  any  way  established  by 
that  Case.  Lord  Hardwicke  thought  the  phrase 
Trust  executed  improper ;  but  as  it  had  crept  into 
usage  with  the  Profession,  and  as  it  was  only  a  quarrel 
with  the  propriety  of  the  name,  and  whether  so  de- 
nominated or  not  it  did  not  affect  the  substance  of 
any  of  the  Decisions,  he  has  more  than  once  used  the 
term,  not  only  in  the  Case  of  Roberts  and  Dixwell^ 
and  BaskerviUe  and  Baskerville^  as  mentioned  by 
Mt.  Feamct  but  also  in  Exell  and  Wallace  (q\ 
which  is  not  alluded  to  by  Mr.  Feame  ;  but  in  this 
latter  Case  he  pointedly  shows  his  continued  distaste 
of  the  term,  by  the  marked  phrases,  *'  what  is  called 
a  Trust  executed 'y*  ^^  making  it  executed^  as  it  is 

(y)  2  Ves.  223. 
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caUed ;''  expressions  which  do  very  sufficiently  testify 
his  rooted  dislike  to  the  term,  the  denomination. 
Trust  executed  ;  a  dislike  first  promulgated,  as  before 
observed,  in  Hopkins  and  HopkinSy  (a  Case  to  which 
Mr.  Feame  does  not  allude,)  and  most  zealously  ad- 
hered to  in  his  solemn  deliberate  Judgment  in  Bag* 
show  and  Spencer,  a  Case  very  long  subsequent  to 
Roberts  and  Dirwell,  and  Baskerville  and  Basher* 
viUe,  so  much  relied  upon  by  Mr.  Feame. 

It  was  never  doubted  by  Lord  Hardwicke  but  that 
there  were  some  sort  of  Trusts  so  created  that  the 
Court,  following  Precedents,  would  not  interfere  with 
them  in  a  discretionary  manner,  and  that  there  were 
others,  with  which  the  Court  would  interfere,  or  cany 
into  execution,  according  to  the  apparent  intent  of 
the  Party  t  on  the  contrary,  he  has  often  acted  upon 
such  a  distinction,  though  he  disapproved  of  it,  and 
would  not  have  adopted  it  if  it  had  not  been  fortified 
with  Decisions ;  but  to  say  that  the  former  sort  of 
Trusts  should  be  denominated  Trusts  exeaUed,  and 
the  latter  kind.  Trusts  executory,  seemed  to  him 
giving  improper  names  to  things,  and  engendering 
a  confusion  of  Terms.  Who  can  write  more  forcibly 
than  Mr.  Feame  himself  has  written  upon  this  head  ? 
No  complaining  Logician,  has  ever  made  a  better 
remark :  **  A  confusion  of  terms  in  any  science  tends 
to  confound  the  science  itself,  by  destroying  that  pre- 
cision of  ideas,  that  distinction  among  its  olgects, 
which  is  the  very^  ground-work  of  all  knowledge. 
Nomina  si  perdas  distinctio  rerum  perditur "  (r). 
According  to  Mr.  Feame,  there  must  be  two  sorts 

(r)  See  Collectanea  Jurid.  i  Vol.  238. 
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of  Trusts  executed ;  Trusts  executed  at  Law  by  the 
Statute  of  Uses,  and  Trusts  executed  in  Chancery, 
which  appears  to  be  incurring  that  sort  of  censure  for 
confusion  of  terms  which  Mr.  Feame  has  so  well 
inveighed  against  in  others.  Can  any  other  instance 
be 'given  where  Lawyers  have  applied  the  same  term 
to  express  two  very  different  things  ?  Does  any  other 
science  afford  such  an  instance  ? 

The  dases  of  the  Earl  qf  Stamford  v.  Sir  John 
Hobartj  Papillon  and  Voice,  and  Lord'Glenorchy 
and  BosvillCf  have  before  been  referred  to.    The  first 
and  last  establish  the  position  already  alluded  to,  and 
which  may  be  repeated,  that  there  are  some  Trusts, 
as  for  instance,  where  a  Conveyance  is  directed  by 
the   Will,   in  which  the  Court  will  interfere    and 
decree  an  execution  of  such  Trust,  according  to  the 
intent  and  meaning  of  it ;  and  that  there  are  other 
Trusts,   such  as  where  no  Conveyance  is  directed, 
but  where  the  Trusts  are  fully  limited  and  declared 
by  the  Instrument  creating  the  Trust,  in  which  the 
Court  will  not  interfere ;  but  does  it  follow  from 
hence  that  the   one  ought  properly  to  be  termed 
Trusts  executory,  and  the  other.  Trusts  executed  ? 
for  really,  all  the  question  with  Lord  Hardwicke 
waS;  as  to  the  propriety  of  the  term.     He  did  not 
say  the   above-mentioned  decisions  were  bad,  but 
though  not  satis&ctory,  he  felt  the  necessisy  of  abiding 
by  them,  and  uniformly  acted  upon  them :  he  only 
objected  to  the  term^  Trust  executed,  used  in  the 
discussion  of  those  and  other  Cases,  and'  which  he 
considered  as  an  improper  expression,  because  it  had 
'  been  previously  appropriated. 
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In  EmU  and  Wallace  (s\  before  adrerted  to. 
Lord  Hardmcke  says,  in  allusion  to  Bagshaw  and 
Spencer^  "  I  did  not  there  say  no  weight  was  to  be 
laid  upon  the  distinction ''  (between  Trusts  executed 
and  executory] ;  ^*  but  that  if  it  had  come  recently 
before  me  I  should  then  have  thought  there  was 
little  weight  in  it ;  but  that  I  should  have  that  de- 
ference for  my  predecessors  as  not  to  lay  it  out  of 
the  case ;  not  intending  to  say  that  all  which  my 
predecessors  did  was  wrong  founded ;  which  I  desire 
nun/  be  remembered.'* 

Ought  Mr.  Feame  to  have   omitted  this  im- 
portant passage  i   He  has  not  even  alluded  to.  this 
case !    Is  it  not  destructive  of  his  Imputation  ?  Does 
it  not  show  the  consistency  of  Lord  Hardmcke  in 
his  opini(m,  and  his  submission,  reluctant,  undoubt- 
edly, to  the  Authorities  ?  Where  then  was  his  Error  ? 
In  this  attempted  vindication  of  Lord  Hardmcke^ 
a  deviation  has  been  made  from  the  plan  pursued 
by  the  Author,  of  stating  the  substance  of  the  Deci- 
sions without  commenting  upon  them  ;  but  feeling 
an  extreme  veneration  for  the  memory  of  Lord 
Hardmcke^  it  seemed  a  sort  of  duty  to  endeavour 
to  rescue  his  judicial  character  from  what  appeared 
to  be  an  unwarranted  imputation  of  a  serious  Error ; 
and  it  is  satisfactory  to  think,  that  in  the  way  in 
which  the  subject  is  now  considered,  the  Decision^ 
instead  of  being  jarring  and  dissonant,  are  wholly 
reconciled ;  or  if  Bagshaw  and  Spencer  must  be  con- 
sidered as  an  exception,  and  that  the  expressions  of 
the  Will  in  that  Case  did  not  bring  it  within  the 

(5)  2  Ves,  323. 
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doctrine,  as  to  e:iecutory  Trusts,  the  Decision  must 
be  viewed  as  "  an  anomalous  Case/'  as  Mr.  Feame 
terms  it,  or  at  most,  as  a  wrong  conclusion  from  right 
principles ;  and  that  Lord  Hardwiclce  improperly 
considered  it  as  a  Case  falling  within  the  rules 
applied  to  executory  Trusts  ;  for  that  he  considered 
it  as  an  executory  Case  seems  clear. 

There  is  a  wise  observation  of  Lord  Coke,  which 
Mr.  Feame,  most  able  as  he  was,  would  have  done 
well  to  remember :  "  Note,  Reader,"  says  he  ;  "  the 
office  of  an  Interpreter  is  to  make  such  construction, 
not  only  that  one  and  the  same  author  be  not  against 
himself,  but  idso  that  the  Resolutions  or  Judgments 
reported  in  one  book,  be  not,  by  any  literal  inter- 
pretation, expounded  against  any  Resolution  or  Judg- 
ment reported  in  tmy  other,  but  that  all,  si  Jieri 
jpossit,  may  stand  together  (^Z' 

Under  this  head  of  executory  Trusts,  Devises 
for  the  payment  of  Debts  are  classible,  but  as  such 
Devises  are  connected  with  the  doctrine  respecting 
the  administration  of  Assets  they  will  be  more  con- 
veniently considered  as  a  part  of  that  subject. 

Implied  Trusts. 

We  shall  now  treat  of  Implied  Trusts',  under 
which  head  may  be  classed  the  doctrine  as  to  The 
Administration  of  Assets  -,  and  also  of  Legacies ;  for 
Executors  and  Administrators,  if  not  expressly  Trus- 
tees in  regard  to  the  Payment  of  Debts  and  Legacies, 
and  the  other  duties  of.  their  office,  are  impliedly  so, 

(0  3  Rep.  84\ 
vox,  u  p  w 
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in  the  con^deration  of  a  Court  of  Equity.  We 
shall  afterwards  observe  upon  Resulting  Trusts^ 
including  Trusts  which  arise  from  Purchases  made 
in  the  name  of  a  third  Person  j  or  mth  notice  of  a 
Trust. 

The  whole  Jurisdiction  of  Courts  of  Equity 
in  the  administration  of  Assets  is  founded  on  the 
principle,  that  it  is  the  duty  of  the  Court  to  enforce 
the  execution  of  Trusts  ;  and  that  the  Executor  or 
Administrator  (/]  who  has  the  Property  in  his  hands 
is  bound  to  apply  that  Property  in  the  payment  of 
Debts  and  Legaciesi  and  the  remainder  according 
to  the  Willy  or  in  case  of  Intestacy  according  to  the 
Statute  of  Distributions.  The  sole  ground  on  which 
Courts  of  Equity  proceed  in  Cases  of  this  kind  is 
the  Execution  of  a  Trust  (u). 

Even  where  the  Testator  directed  that  the  Exe* 
cutor  should  not  be  compelled  by  Law  to  declare  the 
amount  of  a  Residue  bequeathed  by  the  Testator,  the 
Court  directed  an  ^count  against  him  (x). 

It  is  plain  that  Executors  or  Administrators  have 
not  any  legal  or  beneficial  Interest  in  the  Personal 
Estate,  but  are  invested  only  with  a  legal  Power 
over  it,  just  as  every  Trustee  has  a  legal  Power  over 


{t)  An  Administration  taken 
out  here  will  not  extend  to 
Colonies  ;  but  an  Agent  there 
who  gets  in  Assets  under  an 
exemplification  of  the  Pro- 
bate, and  a  Letter  of  At- 
torney from  the  Executor,  is 
chargeable  as  much  as  if  the 
Executor  had  got  them  in  him- 
self, Atkins  v«  SnUht  3  Atk. 
63. 


(}/)  Adair  v.  SkaWy  1  Sch. 

6  Lefr.  261 ;  and  see  2  P. 
Wms.  i6i,  211.  EliitOi  ▼.  CW- 
lier^  I  Ves.  16.  S.  C.  3  Atk. 
527.  Hvicev  V.  BlakemoHy  4  Ves. 
607.    Ripie^  V.    Waterooortk^ 

7  Ves.  452 ;  and  see  7  Ves.  197. 

(x)    Gibbons  v.   Datolejf,   2 
Chan.  Cas.  198. 
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his  Trust  Property  {tf) ;  for  it  will  not  pass  under 
general  words  in  a  grant  of  their  Property  (^z) ;  it  is 
not  liable  for  their  Debts  either  on  an  Execution  (a), 
or  Bankruptcy  (b)  ;  nor  (unless  under  particular  cir- 
cumstances) vests  in  the  Husband  of  a  Feme  Exe- 
cutrix or  Administratrix  (c)  ;  nor  is  it  forfeitable  for 
their  crimes  (^d^.  If  they  had  any  legal  or  beneficial 
Interest  in  the  Personal  Estate  they  would  have 
a  power  of  bequeathing  it  by  Will,  but  this  they  have 
not,  except,  indeed,  that  the  Executor  of  an  Executor 
who  has  proved  (e),  represents  the  original  Testator  ; 
but  the  Executor  of  an  Administrator,  or  the  Ad- 
ministrator of  an  Executor,  does  not  (jT). 

The  doctrines  as  to  the  administration  of  Assets 
are  clearly  settled  ;  but  as  Lord  HardwicJce^  even  in 
his  time  observed,  *'  points  with  regard  to  Assets 
are  numerous  enough  (g)/*  It  seems,  however,  that 
the  right  of  the  Court  to  decree  a  distribution  of 
Assets  was  not  fully  settled  till  about  the  time  of 
the  Lord  Keeper  North,  who  overruled  a  Demurrer 
to  a  Bill  for  that  purpose  (A),  as  did  also  his  succes- 
sor. Lord  Jefferies,  in  a  Case  where  a  Bill  was  filed 
by  an  Executor  against  a  Creditor  to  take  an  Ac- 
count of  Assets,  and  settle  the  priorities  of  Creditors, 

(y)    Duke    of   Rutland   v.  the  Property  in   the    Estate, 

Dutchess    of  Rutland^    2     P.  and  if  no  Appointment  is  made, 

Wms.  2 1 1 ;  and  see //tf^npird^  it  is  Assets  of  the  Husband. 

V.  Bullen^  1  Atk.  458.  Ashfidd  v.  Ashfield,   2  Verb. 

(2)  Lord  Rajm.  1307.  287, 

(a)  Farr  and  Newman,  4  T.         (rf)  off.  Exec. 

^?^.■  Atk.  ,58.       j^  ^"^ "  ^'^^' '  ^«™- 

(c)  Quick  V.  Staines,  1  Bos.  //^  „  nu  -    r-          ^ 

&  Pul.  293.  If  Personal  Estate  </)  ^  ^^^^'  ^^^'  5o6. 

belonging  to  the  Wife  as  Exe-  (g)  Smith  v.  Hoskins,  3  Atk. 

cutrix,  be  assigned  by  the  Hus-  3^7- 

band  in  Trust,  as  he  should  (h)  Howard  v.  H<noard,   1 

Appoint,  the  Assignment  altert  Vem.  134. 
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which  was  demurred  to  as  multifarious;  bat  tk 
Demurrer  was  overruled,  and  the  Bill  not  only  held 
to  be  proper,  but  a  safe  way  for  an  Executor  to 
take  (i).  From  that  time  such  Suits  became  frequent ; 
and  it  has  been  held  that  an  Account  may  be  decreed 
of  an  Intestate's  personal  Estate,  notwithstanding  an 
Account  before  taken'^  and  a  Distribution  decreed,  in 
the  Spiritual  Court  (A:). 

After  a  Suit  for  an  Account  of  Assets  is  instituted 
against  an  Executor  in  a  Court  of  Equity,  he  has 
not  been  allowed  payments  voluntarily  made  without 
Suit  (J)  ;  and  it  has  also  been  holden,  that  a  Judgment 
confessed  by  an  Executor,  pending  a  Bill  in  Equity, 
shall  not  be  allowed  upon  an  Account  of  Assets  (m). 
Certainly,  Debts  paid  by  an  Executor  or  Adminis- 
trator after  a  final  Decree  upon  an  account  taken,  will 
not  be  allowed  (n),  though  in  such  case  they  are  permit- 
ted to  stand  in  the  place  of  the  Creditors  so  pud  (o)* 

If  there  be  two  Creditors,  and  one  files  a  Bill,  and 
obtains  a  final  Decree,  and  a  Report  of  the  Master, 
and  that  Report  has  been  confirmed,  and  then  the 
other  brings  a  Bill,  and  obtains  a  final  Decree,  and 
his  demand  is  confirmed,  the  Executor  must  pay  him 
first  who  used  the  first  diligence. 

If  a  Decree  be  obtained  on  a  Creditor's  Bill  (p)  for 
the  Administration  of  Assets,  and  some  of  the  Cre- 
ditors sua  at  Law,  the  Court  will  interpose  by  Injun^ 

(i^  Buckle  t.  Atksy  2  Vern.  (w)    Surrey  v.   ^matoj  > 

37.  Vern.  457 ;  but  see  Goo^^ 

(*)  Bissell  V.  Axtell^  a  Vern.  v.  Burcheit,  fl  Vern*  399. 

47.  (»)  Peny  v.  PheUptt  10  Ves. 

(/)  Bright  V.   Woodxuard,    i  34. 

Vern.  369.  S.  P.   2'  Ch.  Cas.  (0)  Jones  v.  JukeSt  «  V» 

ft02.   Darston  v,  Earl  of  Ox-  jun.  518. 

Jordy  Prec.  Ch.;i88,   Joseph  (v)  Ashley  r.  Pocock,  3 1^^' 

T.  MoH,  Prec.  Cii.  79.  ^. 
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tion  to  restrain  them  ;  but  until  a  Decree  is  obtained 
no  Injunction  can  issue  (y).  If  before  a  Decree 
obtained,  several  Creditors  proceed  by  different  Bills 
in  Equity,  for  satisfaction  of  their  demands,  the  Court 
will  not  stop  the  Suits  because  of  the  priority  which 
may  be  gained^  although  this  creates  an  entanglement 
and  difficulty  upon  the  Estate  ;  but  after  a  Decree 
obtained,  an  Injunction  would  be  granted,  because  the 
Executor  could  not  plead  it  at  Law  (r). 

When  a  Bond^reditor  files  a  Bill  on  behalf  of 
himself  and  others,  or  for  his  own  particular  Debt, 
the  course  of  the  Court  is,  to  direct  an  Account  of 
all  the  Bond-Debts  of  the  Testator  or  Intestate,  with 
liberty  to  come  for  a  satisfaction  ;  and  in  such  Case 
the  Court  will  not  after  a  Decree  for  a  Sale  suffer 
another  Bond-Creditor,  who  has  obtained  Judgment, 
to  proceed  against  the  Estate  ijs)» 

If  a  simple  contract  Creditor  files  a  Bill  for  the 
payment  of  his  own  Debt  only,  the  Court  does  not 
direct  a  general  Account  of  the  Testator's  Debts ; 
but  the  course  appears  to  be,  to  direct  an  Account  of 
the  Personal  Estate,  and  of  that  particular  Debt  ^ 
and  whether  the  Balances  in  the  hands  of  the  Exe* 
cutor  would,  by  reason  of  any  Specialty  or  other  Debts 
due  from  the  Testator,  be  the  respective  Balances 
coming  from  them  to  be  applied  in  a  course  of  Ad- 
ministration, and  then  the  Plaintiff's  Debt  will  be 
ordered  to  be  paid  out  of  such  Balance  (/)• 

If  the  Court,  on  a  Bill  by  a  Bond-Creditor,  decrees 

(jf)  Martin  t.  Martin^  I  Vcs.         (r)  Martin  v.  Martin^  1  Ves. 

a  13.  Mocker  v.  Reedy  1  BaU     ^^3- 

*.  ,       '  (j)  Ibid.  214. 

&  Beat  320 ;  and  see  Paxton         (^j  Attorney-General  v.  Corn. 

F^  DougkUf  8  Ves.  520.  ihtoatte^  2  Cox,  44. 
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a  Sale,  in  which  the  Heir  joins,  and  another  Bond- 
Creditor  brings  an  Action  at  Law  to  have  satisfaction 
out  of  it,  and  the  Heir  pleads  riens  per  descent  he 
will  be  charged  with  the  Sum  of  Money  for  which 
the  Estate  sold,  he  having  joined  in  the  Conveyance ; 
nor  would  the  Common  Law  Court  take  notice  that 
it  was  done  by  a  Sale  in  Equity  ;  but  upon  a  Bill  by 
the  Heir  at  Law  he  would  have  an  Injunction  (y). 

If  Creditors  omit  to  file  a  Bill  against  a  Devisee  in 
Trust  of  Lands  to  compel  a  Sale,  they  will  not  be 
allowed  to  disturb  a  fair  Purchaser  who  has  been  in 
quiet  Possession  for  a  length  of  time,  sixteen  yean, 
for  instance,  of  the  Trust  Estate  {z). 

The  payment  qf  Debts  is  the  leading  duty  of  an 
Executor.  The  order  in  which  Assets  are  admini- 
stered, and  the  question,  what  is  a  good  l^al  Debt, 
are  pure  questions  of  Law,  the  consideration  of  which 
is  not  within  the  plan  of  this  Work.  No  question  that 
can  arise  as  to  such  Debts,  in  the  administration  of 
legal  Assets,  is  determined  in  a  Court  of  Equity  until 
it  is  first  ascertained  whether  the  Debt  be  good  at 
Law ;  and  if  the  Court  has  a  doubt,  the  BiU  is  re- 
tained, with  liberty  to  the  Plaintiff  to  proceed  at 
Law  (ja)  ;  on  this  head,  therefoFe,  it  is  only  neoessaiy 
to  make  a  few  observations. 

A  Debt  due  by  Bond,  and  a  Debt  due  for  Rent, 
stand  upon  the  same  footing  in  the  administradoD  (£ 

Assets  (i). 

In  the  usual  administration  of  Assets,  a  Bond-Cre- 
ditor must  be  paid  before  a  Simple  Contract  Creditor, 

(^)  Martin  v.  Martin^  1  Yes.         (a)  HartmU  v.  Hartwdl^  4 
2i4«  Yes.  815. 

/  \    -piv  A.         Tur  (*)  ShanoeU  v.  Coledrgp,  17 

At?  ^f  S*  C  ""i-^T""'  "  J^-y  ?745.  MS.  OTerr32J  d^ 
AU.  43.  S).  c.  Bam.  78.  Care  ia\Ve».  490.1  Ray.  515. 
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but  in  the  Distribution  of  the  separate  Property  of 
a  Feme  Covert^  a  Bond-Creditor  has  no  priority, 
but  all  Debts  are  paid  equally  (c).  The  presumption 
of  Payment  of  a  Bond  after  twenty  years  may  be 
repelled  by  evidence  that  the  Obligor  had  no  means 
of  payment  (d). 

Interest  is  not  allowed  on  a  Bond  beyond  the 
Penalty ;  but  it  has  been  held,  that  if  the  Devisee  or 
Trustee  neglects  to  pay  in  a  reasonable  time,  he  shall 
after  such  neglect,  pay  Interest  beyond  the  Penalty  (e)« 

An  Executor  is  not  compellable  either  in  Law  or 
Equity  to  take  advantage  of  the  Statute  of  Limitations 
against  a  demand  otherwise  well  founded  (y^). 

An  Executor  or  Administrator  may,  as  against 
Creditors  of  equal  degree,  retain  out  of  the  Assets 
a  Debt  due  to  himself,  and  this,  it  seems,  though  the 
Debt  be  more  than  six  years  old  ;  for  as  an  Executor 
may  pay  a  Debt  to  another,  though  he  might  have 
pleaded  the  Statute  of  Limitations,  why  may  he 
not  pay  himself  (g)  ?  He  may  also  retain  a  Debt  due 
in  Trtist  for  himself  (Ji) ;  nor  is  this  right  of  re- 
tainer prejudiced  by  the  circumstance  that  the  admi- 
nistration is  granted  to  another  for  the  use  of  the 
Creditor,  a  Lunatic,  any  more  than  if  granted  durante 


(c)  Anon.  18  Ves.  258.  It  is 
said  in  this  case  the  Bond  was 
void,  but  see  ante,  p«  474- 

{d)  Fladong  v.  Winter^  19 
Ves.  196. 

{e)  Anon.  1  Salk.  154. 

if)  Norton  v.  Freker,  1  Atk. 
520.  Lord  Casileton  v.  Lord 
Fansha^joy  1  £q.  Abr.  305 ;  and 
^  what  is  said  Arguendo  in 
Buchnaster  v.  Harrap,  13  Ves. 
469.  S.  C.  MS.  • 


(e)  In  Hopkinson  v.  Leech, 
7  May  1819,  MS,  V.  C.  Leach 
was  of  opinion  he  might  retain, 
but  he  directed  the  opinion  of  a 
Court  of  Law  to  be  taken. 

(A)  Cothrqfi  r.  Black,  2  P. 
Wms,  298.  Weeks  v.  Gore, 
3  p.  Wms.  184,  in  note  B. 
Franks  v.  Cooper*  4  Ves.  763  5 
and  see  Lane  v.  Caset/,  2  Black. 
965 ;  and  see  as  to  Adminis- 
tration of  vetaining.  Anon.  2 
Chan.  Cas.  55. 
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mnoritate  (i).  And  though  the  Administrator  die 
before  he  approfniates  Assets  in  the  payment  of  his 
Debt,  his  £x6CUtor  may  retain  (A).  So,  also,  the 
Executor  of  a  sole  Executor  may  retain  (/)•  It 
has  been  doubted  whether  an  Heir,  being  a  Creditor 
by  Bond  or  Judgment,  may,  like  an  Extoutor,  re* 
tain  (m). 

Under  a  Covenant  made  with  a  netiriog  Partner, 
as  soon  as  could  be,  to  pay  the  Debts  and  indemnify 
him  against  them,  which  Covenant  was  brdLcn  by  the 
death  of  the  Covenantor,  leaving  Debts  undischaiged, 
which  Debts  were  paid  by  the  other,  it  was  held, 
that  the  Covenant  made  the  Debt  a  Specialty,  and 
that  the  Administrator  could  not  retain  Ins  own  nm- 
ple-contract  Debt,  as  he  might  do  as  against  other 
Debts  of  the  same  d^ree  (n). 

Jt  is  observaUe,  also,  that  at  Law^  if  a  Creator 
appoints  his  Debtor  Executor,  the  Debt  is  extin- 
guished and  cannot  be  revived  (0) ;  but  in  Eqmiy^ 
the  Executor  is,  as  to  Creditors  and  Legatees,  on  a 
deficiency  of  Assets  (|i),  considered  as  a  Trustee  in 
respect  of  the  Debt,  and  accountable  for  it,  as  part  of 
the  Testator's  Personal  Estate  {q).  Nor  is  he 


(i)  Franks  v.  Cooper,  4  Ves.  Atk.  461.    Fox  v.  Fos^  1  Atk. 

763.  463.    Wankford  t.  WaMord^ 

(k) 3  P.  Wins.  184, m  Bote'.  ^  Salk.  299;  but  see  PAt%f 

Prec.  Ch.  P.T80.    ^Croft  J^^  ^f*^  lil^*  ^"^ 

the  point  was  discu.;^,  but  f«  ^Tlr^     *^"^  ^'"" 

not  decided.  242.  S.C.MS. 

/von          ^           ^  Tr  (S)  Po^  ^*  -Po*>   ^  '^***  403- 

(«)  SoBcy  V.  Goi«fr,  a  Vem.  Cafi  y.  GoodiHge,  3  Bta.  C 

^^'  C.   110;   and  see  Via.  Abr. 

(«)  Masson  v.  May,  3  Ves.  vol. 8. p.  198,  Aikmtky.  Cham- 

t&  Bea.  194.  berbun,   1    Chao.  Rep.    138. 

(o)   Hudson  ▼.   Hudson,   1  Field  v.  CSkarh^  ibid*  043, 
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to  retain  hi»  Debt  if  the  Testator  bequeaths  away 
"  all  his  Debts"  (r) ;  for  the  implied  Gift,  by  making 
the  Debtor  Executor,  is  then  cQpsidered  as  controlled 
by  the  express  Bequest  of  the  Debt  (s). 

In  regard  to  the  payment  of  Debts,  there  is  an 
anomalous  Case,  which  may  be  mentioned,  founded 
on  what  has  been  called,  a  subtle  Equity ^  and  it  is 
this  :  If  an  Annuity  be  secured  by  Bond  in  bar  of 
Dower,  the  Widow  is  entitle4  to  be  paid,  in  the  first 
place,  out  of  the  Personal  Estate,  and  in  aid  of  that 
is  entitled  to  come  upon  such  Real  Estate  as  would 
have  been  Uable  to  Dower,  if  she  had  not  accepted 
the  Annuity  (0- 

Where  a  Wife's  Estate  is  mortgaged,  j^r  t?ie  bene- 
Jit  of  her  Husband,  she  has,  if  Ae  survives,  a  right, 
after  all  his  Debts  are  paid,  to  stand  as  a  Creditor 
against  his  Assets  (u\  (unless  at  the  time  of  the 
Mortgage  a  Settlement  is  made  upon  her)  (.r)  ;  but 
Evidence  is  admissible  to  show  that  the  Wife  intended 
otherwise.  The  Title  of  the  Wife  to  be  exonerated 
is  considered  as  precisely  the  same  with  that  of  the 
Heir  (^).  If  the  mortgage  of  the  Wife's  Estate  is 
not  for  the  Husband's  Debts,  or  for  Debts  due  from 
the  Wife  dum  sola  (z\  his  Assets,  though  he  join  in 


(r)  Braixme  v.  Sdiayn,  For. 
242.  S.  C.  MS. 

(«)  Ibid. 

(r)  Tew  y.  EarlofWintertony 
1  Ves^jun.  451.  8.  C.  3  Bro. 
C.  C.  489. 

(ti)  Tflfev.  Austin,  1  P.  Wnw. 
264.  8.  C.  2  Vera.  689.  8.  C. 
*  on  Appeal,  1  Bro.  P.  C.  1 ;  and 
see  Parteriche  v.  Ptmdett,  2 
Atk.  384.  InckdoH  v.  North- 
ectCy  3  Atk.  436,  and  Lewis 


apinat  Nangle,  Ambl.  150.  S. 
C.  1  Cox,  340.  Aiiley  V.  Earl 
of  TankervtUe,  3  Bro.  C.  C. 
545- 

(x)  Lewis  V.  Nangle,  Ambl. 
150. 

(y)  Clinton  against  Hooper, 
3  Bro.  C.  C.  201.  S.  C.  1  Ves. 
jun.  173. 

{z)  Lewis  y.  Nangle,  Ambl. 
150. 


s 
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the  Mortgage,  are  not  primarily  liable  (a).  And 
where  the  Wife  has  the  absolute  disposal  of  the  Money, 
though  she  appropriates  it  to  the  use  of  the  Husband, 
his  Assets  are  not  liable  {b). 

On  the  same  principle,  if  a  Father,  Tenant  for 
Life,  and  his  Son,  join  in  raising  Money,  which  is 
received  by  the  Father,  he  is  bound  to  exonerate  the 
Son's  Estate  from  the  Encumbrance  (c). 

Where  Husband  and  Wife  live  together,  she  is  not 
entitled  to  an  Account  of  her  separate  Estate  against 
his  Creditor  and  Assignee,  nor  against  his  Represen- 
tative, any  farther  back  than  from  the  death  of  the 
Husband  (c^),  unless  he  promised  to  pay  the  arrears  (e). 

With  respect  to  Assets^  they  are  either  real  or 
personal,  and  legal  or  equitable.  Legal  Assets  are 
such  as  constitute  the  Fund  for  the  payment  of  Debts 
according  to  their  legal  priority.  Equitable  Assets 
are  such  as  can  be  reached  only  by  the  aid  of  a  Court 
of  Equity,  and  are  divisible,  pari  passu^  among  all 
the  Creditors.  Every  thing  may  be  considered  as 
equitable  Assets,  which  the  Debtor  has  made  subject 
to  his  Debts  generally,  and  which,  without  his  Act, 
would  not  have  been  so  subject  {J^).    Equitable  Assets 


(a)  Bagot  V.  Oughton^  l  P. 
Wms.  347*  S.  C  Fortescue, 
332.  Mod.  Cas.  349,  381 ;  and 
see  Clinton  against  Hooper^ 
3  Bro.  C.  C.  ail.  S.  C.  1  Ves. 
jun.  188. 

(i)  Clinton  v.  Hooper^  3  Bro. 
Ch.  Ca.  213. 

(c)  Piers  v.  PierSf  1  Ves. 
522. 

{d)  See  Smith  v.  Lord  Camels 
fordf  a  Yes.  jun.  716.  DaUriac 
and  DalbiaCf    16    Ve8.    126; 


^d  see  Parkes  and  Whtte,  1 1 
Ves.  225,  ^and  Squire  minst 
Dean,  4  Bro.  C.  C.  326.  Brodie 
V.  Barryy  2  Ves.  &  Bea.  39 ; 
but  see  Parker  v.  Brocket^  9 
Ves.  588,  and  the  Cases  cited 
in  note  to  ex  parte  Elder^  2 
Madd.  Rep.  286. 

ie)  Ridout  v.  Letvisj  1  Atk. 

(/)  2  Fonbl.  £q.  398,  in 
note. 


i 
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in  the  hands  of  an  Executor  are  in  some  respects  ap- 
plied as  legal  Assets  are ;  as  first  to  pay  Debts,  and 
then  Legacies  (g) ;  but,  as  observed,  they  differ  in  this, 
that  all  the  Creditors  take  proportionably,  and  not  in 
a  course  of  Administration,  as  in  the  case  of  legal 
Assets  (A).  And  where  a  Testator  lets  in  Creditors 
by  a  charge,  it  is  now  settled,  whatever  doubts  may 
formerly  have  been  entertained,  that  Creditors  are 
to  be  paid  in  preference  to  Legatees  (f). 

The  ordinary  Administration  of  real  and  personal 
Assets  in  the  payment  of  Specialty  Debts  is  in  the 
following  order : 

1.  Personal  Estate,  (with  the  exception  of  Copy- 
holds, which  are  not  Assets)  (Ar),  not  specifically  be- 
queathed, or  exempted  expressly,  or  by  plain  indi- 
cation from  the  payment  of  Debts  (/). 

2.  Land  expresshf  devised  for  (not  merely  chained 
with)  the  payment  of  Debts  (m). 

3.  Descended  Estates  (n). 

4.  Lands  charged  with  the  payment  of  Debts  (o). 

(g)  Wironv.W^Atfm,  iVem.  (0)  Vid.  Harmood   v.    Og" 

482.    Walker  v.  Meager^  3  P.  lander ^  8  Yes.  1249  5;  and  see 

Wins.  $s^.  S.  C.   Mob.  204.  Daisis  and  Topp^  1  Bro.  524. 

MayUn  v.  Hoper,  Cas.  Temp.  Donne  against  Lenist  2  Bro. 

Hardw.  206.    Contra  Gosling  C.    C.    263.      Manning   and 

y.  Domevy  1  Vem.  482.  Spooner^  3  Yes.  117.  Aulnesr^ 

(h)  SoUev  ▼•  Gamer y  2  Yem.62.  Slater ^  8  Yes.  306.  The  distinc- 

(t)  Kidney  v.    Coussmaker^  tion  between  Land  ei^presdji 

12  ves.  155.  devised,  or  only  charged  witn 

{k)  Parker  ▼.  Dee,  2  Chan,  the  Parent  of  Debts,  seems  to 

Cas.  201.  cmplym  this  instance  only.  The 

(f)  SamtoellBnd  Wake,  1  Bro.  iaea  which  formerly  prevailed, 

C.  C.  145.  1   Bro.  C.  C  58.  that  where  Lands  were   ex« 

Davis  V.  Topp^  1   Bro.  C.  C.  pressly  devbed  for  the  Pay- 

526.  S.  C.  2  Bro.  C.  C.  259,  in  ment  of  Debts,  the  personal 

note ;  and  see  1  Bro.  C.  C.  58.  Estate  ceased  to  be  the  primary 

(m)  Danis  v.  Toppy  1  Bro.  fund  for  the  Payment  of  Debts, 

Ow  C.  528.  though  It  remained  so  where 

(n)  Ibid.  Bamtoell  v.  Lord  there  was  merely  a  charge  of 

Cawdor y  3  Madd.  Rep.  453.  the  Debts  upon  the  real  Estate, 
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The  same  Administration  of  Assets  is  made  in  die 
payment  of  simple  contract  Debts,  except  that  as  to 
them  descended  Estates  are  not  liable,  unless  in  those 
cases  where  the  deceased  Debtor  was  at  the  time  of 
his  death  (o)  a  Trader^  according  to  the  acceptation 
of  that  word  in  the  Bankrupt  Laws  (jp). 

The  personal  Estate  is  the  fund  first  liable  to  the 
payment  of  Debts,  and  is  often  called,  "  the  natural 
fund ;"  nor  can  a  Testator,  as  against  his  Creditors, 
exempt  the  personal  Estate ;  but  he  may  give  his  per- 
sonal Estate  as  against  his  Heir,  or  any  other  Repre- 
sentative, clear  of  the  payment  of  his  Ddbts  (q^  ; 
provided  the  WUl  contains  express  words  for  that 
purpose,  or,  (a  doctrine  much  lamented)  (r)  a  plain 
manifested  intent  (^)'^a  declaration  plain,  or  neces- 
sary inference,  tantamount  to  express  words  {t\ 
showing  an  intent  not  only  to  charge  the  real  Estate, 
but  to  discharge  the  personal  (u)*   It  is  not,  however. 


is  exploded.  In  both  cases  the 
personal  Estate  remaiqs  pri- 
marily liable.  See  Skipleton 
V.  CoMUe,  Fof.  208.  S.  C.  MS. 
Lord  Inchiquin  v.  French^ 
Anibl.38-  M'Cldandyt.Shato, 
2-Sch.  fc  Le&.  545. 

(0)  See  Hiichin  y.  Bennett^ 
4  Madd.  Rep.  Ketne  v.  Riley , 
3  Meriv.  430. 

(;j)  47  Geo.  3,  sess.  2.  c.  74. 
s.  1.  Tins  Act,  it  is  observable, 
does  not  extend  to  Copyholds. 

(q)  Walker  v.  Jackson^  2  Atk. 
624.  Bridgman  and  Dove,  3 
Atk.  202.  AUornei/'Gen.  and 
Dotoningi  Ambl.  572,.  3. 

(r)  SeeFerregesY.  Robinson, 
Bunb.  301.  Ancaster  against 
Mayer,  1  Bro.  C.  C.  462.. 
Watson  V.  Brichvood,  g  Ves. 


453.  Hancox  v.  Abbey,  2 1  Ves. 
187. 

(s)  AjMfe  y.  Murray,  3  Atk. 

.    The  first  case  proceedinir 


60 

on  this  principle  seons  to  lum 
been  Stolon  v.  CohfSk,  For. 
202.  S.  C.  MS. 

(0  MiOes  V.  Slater,  8  Ves. 
305  ;  and  see  also  Brydges  ▼. 
Phmips,  6  Vet.  567.  Read 
V.  Litchfidd,  3  Ves.  475.  Brum- 
meUvs  Prothero,  3  Ves.  in. 
Burton  v.  Knonban,  ibid.  109. 
Toner  t.  Lord  Rmts,  18  Ves. 
132.  Lord  Inchiquin  against 
French,  Ambl.  37.  S.  C.  better 
reported  1  Cox,  1.  The  oidy 
case  to  the  contiaiy  is  fVM 
V.  Jones,  a  Bro.  C.  C.  60. 

Xu)  Rootle  V.  BlumUl,  1 
Meriv.  p.  193.  Bamaell  vt. 
Lord  Camdor,  3  Madd.  Rep. 
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required  that  the  intention  should  be  so  manifested  as 
that  all  Persons  cannot  fail  to  agree  with  respect  to  it ; 
but  so  as  to  convince  the  mind  of  the  Judge  deciding 
the  particular  question  (jr).  It  is  impossible  to  define 
what  circumstances  will  be  sufficient  to  show  this  in- 
tention ;  it  must  arise  from  the  context  of  the  Will(y). 
The  cases  are  numerous.  The  intention  may  be 
found,  not  merely  in  the  mode  in  which  the  personal 
Estate  is  given,  but  also  in  the  mode  in  which  the 
real  Estate  is  given,  or  the  application  directed  to  the 
payment  of  a  Debt ;  for  the  real  Estate  may  be  so 
appropriated  to  the  payment  of  the  Debt  as  to  show 
a  clear  intention  that  it  shall  not  be  a  burthen  upon 
any  other  Fund,  though  an  intention  to  exonerate  the 
personal  Estate  is  not  in  any  other  way  expressed  (z). 
Circumstances  from  which  an  inference  has  been  ordi- 
narily raised,  as  that  of  the  same  Person  being  con- 
stituted Trustee  of  the  real  Estate  and  Executor ; 
the  personal  Estate  being  given  as  a  residue,  or  as 
personal  Estate  generally,  or  after  an  enumeration  of 
particulars  ;  the  residuary  Legatee  being  also  Devisee 
of  the  real  Estate,  or  of  part  for  life,  or  otherwise, 
are  circumstances  entitled  to  consideration  only  in 
reference  to  the  context  of  every  particular  Will  in 
which  they  occur.  The  amount  of  the  personal 
Estate  is  not  a  circumstance  to  be  inquired  into  so 
as  to  form  a  ground  for  construction  (a). 

A  mere  gift  of  the   Personal   Estate  does  not 
exonerate  it  from  the  payment  of  Debts  (6),  unless 

(x)   Bootle   ▼.    BlundeUy    1  (r)    Hancox  v.   Abbey ^    11 

Meriv.  p.   193.      ^  Ves.  186. 

(v)  Ancaster  against Mauerj  (a)  1  Meriir.  193. 

1  Bro.  C,  C.  460,  462.    fait  (*)    Brummell  v.   PratKero, 

V.  Lord   Northmckf    4   Vci.  3  Ves.  111.  Phillips  v.  Phillws, 

823.  a  Bro.  C.  C.  273. 
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it  be  a  specific  Gift  (&),  as,  where  there  is  a  Gift  to 
a  Wife  of  her  Paraphernalia  (c)  ;  and  though  a  Will 
show  a  clear  intent  in  favour  of  a  Legatee  to  exo- 
nerate the  personal  Estate  from  the  payment  of  a 
particular  Debt,  yet  if  by  the  death  of  the  Legatee 
it  lapses,  the  next  qf  Kin  cannot  insist  on  the  exone- 
ration, but  it  devolves  in  the  ordinary  way  {d). 

A  Testator  devised  a  part  of  his  real  E^state  to 
Trustees,  in  Trust,  to  sell  and  pay  certain  Debts 
mentioned  in  a  Schedule,  and  then  devised  sdl  his 
personal  Estate  to  his  Wife,  ^'  fully  and  clearly 
exonerated  from  all  the  Debts  ia  the  Schedule  qie- 
cified ;"  and  he  settled  the  residue  of  his  real  Estate 
onhis  Wife  and  Child.  The  Trust  Estate  not  bein^ 
sufficient  to  pay  the  scheduled  Ddbts,  the  seltWd 
Estates,  it  was  held,  were  applicable  in  exon^ratioii  of 
the  personal  Estate  [e). 

So  wh^re  there  was  a  direction  to  sdl  the  Tes- 
tator's real  Estate,  and  out  of  the  produce  to  pay 
his  Debts,  and  the  residue  of  the  purchase-money  to 
be  added  to  his  other  personal  Estate,  which  he 
bequeathed,  this  Devise  was  held  tp  be  incompatibFe 
with  the  idea  that  the  personal  Estate  should  be 
applied  in  the  first  instance,  and  the  purchase-money 
of  the  real  Estate  was  held  applicable  in  exoneration 
of  the  personal  Estate  [f). 

The  mere   nomination  of  an  Executor,   though 

(b)  Walker  and  Jackson^  3  (d)  Hale  v.  Com,  3  Bro.  C.  C. 

Atk.  624.  S.  C.  1  Wils.  24;  324. 

and  see  Bunb.  302.   Ex  parte  , .   .  -               ^    , 

Dennison,  3  Ves.  552.  JW*Cfe-  J^^  Morram  v.  Bueh,  1  Cox. 

land  V.  iSAflto,  2  Sch.  k  Lefr.  ^^5- 

^\    «  ^  C/)  WMw.  Jones,  1  C#x, 

Cc)    Boynton  v.   PackhursL     245. 
1  Bro.  C.  C.  576. 
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under  circumstances  that  would  give  to  him  bene- 
ficially the  personal  Estate,  and  not  leave  it  distributable 
to  the  next  of  Kin,  will  not  have  the  same  effect  as 
a  distinct  specific  gift  of  it  to  an  individual  (g). 

A  Devise  of  real  Estate  upon  condition  that  the 
Devisee  shall  pay  Debts  and  Legacies  (A),  or  even 
of  real  Estate  to  be  sold  for  the  payment  of  Debts, 
however  anxiously  provided,  does  not  exonerate  the 
personal  Estate  (f) ;  for,  as  it  is  said,  such  a  Devise 
shows  nothing  mcnre  than  an  intention  that  all  the 
Debts  shsU  be  paid,  and  that  the  real  Estate,  if  that 
is  necessary,  shall  be  apfdied  ;  but  a  direction  to 
sppLj  a  particular  portion  of  the  real  Estate  for  the 
payment  of  one  particular  Debt,  would,  it  seems, 
exonerate  the  personal  Estate  as  to  that  Debt  (Ar). 

Where  a  Mortgagor  of  Land  covenants  to  pay,  and 
dies,  though,  as  to  the  Mortgagee,  the  Land  may 
be  looked  upon  as  the  Security  on  which  he  relies, 
yet  the  Mortgage  is  considered  as  a  general  Debt, 
and  the  Land  only  as  a  Security,  and  the  personal 
Estate  is  applicable  in  its  discharge  (/) ;  and  this, 
though  there  may  be  younger  Children  of  the  Mort- 
gagor who  may  be  no  otherwise  provided  for(7w). 
The  same  Rule  is  applied  also  in  favour  of  an  Heir, 


is)   ^^^y  ^"   Minnethorpe, 

3  \^s.  106.  Stapilton  v.  Col- 
vUky  For.  aoa.  S.  C.  MS. 

(A)  Gotoer  V.  Meadf  Prec. 
Chan.  2. 
(0  Tait  V.  Zjord  Northtuick 

4  Ves.  816.  Dolman  and  If^es- 
tofif  1  Dick.  26.  S.  C.  2  Vern. 
740.  Prec.  Ch.  456.  contra 
Adams  v.  Merrick,  £q.  Ca« 
Abr.  271.  BUknell  v.  Page^ 
%  Atk.  78. 


{k)  Hancox  v.  Abbey,  ix 
Ves.  186 ;  and  see  Spurvoay 
V.  Glynne,  ^  Ves.  483,  and 
Manghan  v.  Masson,  1  Ves. 
Sc  Bea.  418. 

(/)  Evelyn  V.  Evelyn,  2  P. 
Wms.  665.  Lanou  v.  Duke 
and  Duchess  of  Atnol,  2  Atk. 
455-  Robinson  v.  Gee,  i  Ves. 
252. 

(m)  Barthclamem  ▼.  May^  2 
Atk.  487. 
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and  of  a  Devisee  of  the  £8tate(n);  but  it  would  be 
otherwise  if  any  Creditors  of  the  Testator  would 
lose  their  Debts  by  the  Mortgage  being  paid  out  of 
the  personal  Assets  (o). 

If  a  man  purchases  an  Estate  subject  to  a  charge, 
and  does  no  more  than  covenant  with  the  Vendor, 
that  he  shall  be  indemnified,  it  does  not  become  hn 
own  Debt,  to  be  paid  out  of  his  personal  Estate,  but 
it  remains  a  charge  upon  the  Estate,  or  rather  a 
Debt  of  his  own  in  respect  of  the  Estate  only ;  and 
if  nothing  more  has  been  done  to  take  it  upon  him- 
self, the  Debt  must  be  paid  out  of  that  Estate,  and 
not  out  of  his  personal  Estate  (p).  So  if  an  Estate 
descends  to  one,  subject  to  a  Mortgage,  although  the 
Mortgage  be  afterwards  assigned,  and  the  Party  to 
whom  it  descended  enter  into  a  Covenant  to  pay 
the  Money  borrowed,  it  will  not  primarily  bind  his 
personal  Estate  (q),  but  will  be  considered  only  as 
a  Security  (r).  But  the  Party  miay  by  his  acts  make 
it  a  Debt  of  his,  if  from  such  acts;  it  can  be  neces- 
sarily inferred  that  he  meant  to  make  it  a  Dd>t  of 

his  own(^);  if  the  charge  is  part  of  the  price,  in  such 

• 

(n)  See  cofdra  as  to  Devisee,  ▼.  Huntingjardf  3  Ves.  131. 

•    L^h  V.  Luikinsy  For.  53.  S.  Partoni^.Ffttman  AnibL  115. 

C.  MS.  and  Lovd  V.  Lancastetf  Forrester  against  Lard  LaA^ 

3  Vem.  183;  but  see  Lord  Ambl.  173;  and  wee  Eon  of 

Hardwicke's  remarks  on  that  Oxford  v.   Ladtf  Rodnew,  t4 

Case,  2   Atk.  487,  and  For"  Yen.    417  ;    and    Shafioe  t. 

retier    against    Lord    Le^^  Ska^^  1  Cox,  ao7. 
Ambl.  173.   Adletf  v.  Earl  of        /  j    ^arl    of    raiArwHc 

TankemOe,  3  Bro.  C.  C.  545-  agaliit  JVmcett,  a  Bro.  C.  C 

Sede  y.  St.  Eloy,  a  P.  Wms.  p.  s,c>i  Cox,  937. 
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(•)  3  Atk.  487.  ^('■^  *^  ^'  *•***'  •  ** 

(/»)  BuUer  r.  Butler,  5  Ves.     Wms.  p.  664. 


538.    Tnedddl  t.  Tvedddl,  %         (c)  Woodt  v. 
Bro.  C.  C.  101.  \s%.    Wood*     3  Yes.  laS. 
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ease  the  personal  Estate  is  liable  (/)•  Suppose  a 
man  makes  a  Contract,  pledging  both  his  real  and 
personal  Estate,  the  latter  by  a  general  obligation, 
and  part  or  the  whole  of  his  real  Estate,  as  a  specific 
pledge  by  way  of  Mortgage,  and  the  Estate  descends 
upon  his  Son  as  Heir  at  Law,  and  the  personal  Estate 
goes  to  the  Executor,  the  question  is,  who  pays  the 
Debt  ?  It  was  a  mixed  Debt  of  the  Eather,  but  the 
Son's  only  as  Owner  of  the  collateral  Pledge,  and  he 
has  a  right  to  call  upon  the  personal  Estate.  There- 
fore, if  a  Person  succeeding  to  an  JEstate  of  that  kind 
has  done  no  act  to  adopt  the  Debt,  and  make  it  his 
personal  Debt,  his  personal  Estate  is  not  liable ;  but 
if  by  his  acts  he  has  put  himself  so  far  in  the  place 
of  his  Ancestor  as  to  make  the  Debt  his  own,  that 
is  understood  to  be  the  same  as  if  he  was  the  original 
Mortgagor;  but  the  Court  Jias  been  extremely 
anxious  not  to  make  that  inference,  unless  where  it 
is  perfectly  clear  and  obvious ;  therefore,  though  the 
Mortgagee  pressing  for  his  Money,  the  Heir  is 
obliged  to  have  a  transfer  of  the  Mortgage,  and  as 
no  Assignee  will  take  it  without  some  personal  Cove- 
nant upon  that  transaction^  he  executes  a  Bond  to 
the  new  Mortgagee,  if  he  does  it  only  for  that  pur* 
pose,  i\ot  meaning  to  make  himself  more  liable,  it 
has  been  determined  not  to  make  it  the  personal 
Debt  of  the  Party  whose  original  Debt  it  was  not(w). 
If  a  Person  who  is  Master  of  both  Funds  charges 


^  {t)Bminghurstaga\nstfValk'  against  WdUcert  a  Bro.  C.  C. 

6r,  2  Bro.  C.  C.  608.  60S,  and  Donisthorpe  v.  Forter, 

(v)  Woods  V.  Huntingjbrd,  2  Eden,  164. 
3  Ve8. 131 ;  and  see  Bilh^hurst 
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a  personal  Debt  on  the  real  Estate,  his  Heir  shall 
not  have  it  exonerated  by  the  personal  Estate  (s). 

Where  a  Purchaser  of  an  Equity  of  Redemption 
dies,  the  personal  Estate  will  not  be  applied  for  the 
benefit  of  the  Heir,  it  not  being  the  Ancestor's 
Debt(^). 

If  the  Heir  tells  the  Executor  to  pay  the  L^acies» 
and  that  he  will  not  pre^  him  for  the  exoneration  of 
his  Estate,  and  the  Executor  pays  upon  that  assurance, 
the  Executor  cannot  be  called  upon  afterwards,  or 
tlie  Legatees  be  obliged  to  refund  (js). 

Before  the  Statute  of  3  &  4  Will.  &  Mary,  c.  14, 
the  Heir  was  not  bound  by  Lands  descending  to  him, 
where  sold  or  aliened  before  Action  brought ;  and 
if  an  Obligor  devised  his  Land,  the  Devisee  so  sell- 
ing was  not  liable  to  the  Obligee  (a)  :  that  Statute, 
therefore,  was  passed  to  remedy  the  defect  in  the 
Statute  (13  Eliz.  c.  5,)  of  fraudulent  Conveyaoices, 
and  to  extend  it  to  fraudulent  Devises  (6),  and  render 
the  Heir  liable  for  the  value  of  Assete  aliened  (c). 
Since  this  Statute,  therefore,  a  Reversion  in  Fee, 
coming  into  the  Possession  of  a  Son,  aa  Heir  to  his 
Father,  who  died  indebted  by  Specialty,  is  Aissets 
for  the  payment  of  such  Debts,  diough  it  be,  deviaed 
by  the  Son  (d). 

So  if  there  be  a  Son  and  Daughter  by  one  Venter, 

(x)  Hamilton  against  Worley^         (a)  Frtmotdt  v.  Dediref  1  P. 

4  Bro.  C.  C  199.  Wms.  431. 

{y)  Pockley  v,  PocMey^   1  (6)  J^tii<u^OR  v.  C/arit,  2  Atk. 

Vera.  36.    Ttoeddellv.  Twed"  204. 


dellf  2  Bro.  C.C  1O7.  154.  (c)  See  Coleman  and 

(z)   Seal  agaiast  BratKmion^  1  P.  Wms.  277. 

3  Bro.  C.  C.  214*  S.  C*  1  Ves.  *    {d)  Kinaston  v«  Clarke,  s 

jun.  185.  Atk.  204« 
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and  a  Son  by  the  second  Venter,  and  the  Father 
dies  indebted,  and  the  Son  by  the  first  Venter  enters 
and  dies  seised,  the  Daughter  is  entitled  by  way  of 
possessio  JratriSf  but  is  liable  to  her  Father's 
Debts  (c). 

By  the  express  words  of  the  Statute  (3  &  4  Will. 
<§p  Mary  J  c.  14,)  where  there  is  any  Devise  or 
appointment  by  Will,  of  Lands  for  payment  of  Debts, 
or  Childrens  Portions,  (other  than  the  Heir  at  Law)^ 
according  to  an  Agreement  before  Marriage,  such 
Will  shall  be  of  force.  And  though  the  Statute  pre- 
vents a  Devise  for  payment  qf  Legacies^  so  as  to  dis- 
appoint. Creditors  by  Specialty,  it  does  not  prevent  a 
Devise  for  payment  of  Debts  generally ;  though  the 
e£Pect  of  such  a  Devise  is  to  let  in  Creditors  by  simple 
contract,  to  the  prejudice  of  Creditors  by  Specialty  (c?) ; 
who  in  such  case  having  no  specific  Lien  on  the 
Land  (e)  (if  they  b^  Debts  or  Judgments  that  affect 
the  Land  it  is  otherwise)  (  /),  must  come  in  with  the 
other  Creditors  pro  rata  (g*),  for  there  is  no  relief 
but  in  a  Court  of  Equity,  as  they  could  have  no  Action 
against  the  Heir,  or  against  the  Heir  and  Devisee 
jointly  (A). 

If  there  be  a  Devise  of  real  Estate  for  the  payment 
of  Legacies,  and  specialty  Creditors  file  a  Bill  for  the 
payment  of  their  Debts,  the  parol  shall  not  demur 


(c)  Kinasion  v.    Clarke,    2 
Atk.  205. 


(^)  fVoolsUmcrqft  v.  Long, 
1  Chan.  Cas.  32.  Anon.  3  Salk. 

(d)  See  Freemmdt  v.  Dedire,     83. 

1   P.  Wms.  430.  3  Atk.  63a  /  V  rr  y>  ^  A  *i 

Kidneu  V.  Commater,  12  Ves.      g^^)  ^^'^  ^-  ^«''^^'  3  Atk. 
1 54.  Richards  v.  Lord  Macdes-        ^^' 
fields  1  July  1805.  MS.  (A)  2  Ves.  590 ;  and  see  Hovo 

(e)  Deacon  v.  Smith,  3  Atk.      and  Chapman,  4  Ves.  550. 
326. 
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though  the  Heir  be  an  In&nt ;  for  the  L^ateesy 
a  right  to  have  their  Legacies  iminediately  raised, 
they  being  expressly  charged  on  the  real  Estate ;  but 
the  Legacies  could  not  be  raised  until  the  specialty 
Creditors  were  satisfied,  and  therefore  the  payment  of 
the  specialty  Debts  was  incidental  to  the  raisiog  of 
the  Legacies,  which  takes  the  case  out  of  the  cm- 
mon  rule  of  the  parol  demurring,  so  far  as  respects 
the  charged  Estate  (ti). 

A  Devise  for  payment  of  Debts  takes  the  Case 
entirely  out  of  .the  Statute  (i),  and  it  stands,  as  it 
would  have  done,  before  the  Statute  was  made ;  and 
the  Creditor  can  claim  only  under  the  WiD.  Iff 
therefore,  an  Estate  be  devised  to  Trustees,  in  Trust, 
out  qfthe yearly  Profits,  to  pay  Debts,  *c.  theCrc- 
ditors  cannot  obtain  a  Decree  for  a  Sak  of  w 
Estate  (Ar),  though  had  there  been  no  Ikm  for 
payment  of  Debts,  the  specialty  Creditor  would 
(under  the  Statute;  have  had  a  right  to  have  his  Dd* 
raised  by  Sale ;  but  though  a  Bequest  by  Willi  or 
a  Charge  (/),  in  Law  or  Equity  for  payment  oiCTC- 
ditors,  is  not  fraudulent  within  the  Statute  of  Fnodu- 
lent  Devises  (m) ;  yet  if  a  Devise  for  the  payxne^^  of 
Debts  be  in  a  manner  which  will  not  answer  ^P^' 
pose,  such  Devise  does  not  take  the  case  out  oi 
Statute  (n).  A  direction  in  a  Will  of  real  &Wb  to 
pay  simple  contract  Creditors  before  those  by  Sjeca^V' 

(A)  Mould  V.  Williamon,  a  (m)  Baykyy.&^jig^ 

Cox,  386.  31*3.  if^g^^j^^^ 

(0  3  Wm.  and  Mary,  c.  14-  a  Bro.  C.  C.  614-  ^«c  c. 

(*)  Lingard  against  Darby^  Earl  of  Derhy,  1  '^ 

I  Bro.  C.  C.  312.  31 1.                     .  .  nJ^Ji, 

(1)  Hargrove  v.  Tindal,   1  (»)  Hughes  ^fffi^. 

Bro.  C.  C.  135.  Batsonv.Lin-  12  Bro.  CC  ^%,  ;  ionortti 

green,  2  Bro.  C.  C.  94.  Bailey  170 ;  but  see  Wflless  iwr* 

V.  Elkinej  7  Ves.  aaa,  3.  p.  534. 
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is  eflectual  within  the  exception  in  the  Statute  ;  but 
a  Devise  to  pay  Debts,  excepting  a  Debt  as  Security, 
was  held  not  to  be  a  good  Devise  within  the  Sta- 
tute (o)«  Directing  an  Estate  to  be  sold  for  the 
payment  of  Debts  does  not  imply  that  it  must  be 
sold  at  all  events,  if  the  Debts  can  be  satisfied 
without  (^). 

Where  a  Will  creates  a  charge  upon  the  Realty  for 
the  payment  of  Debts,  it  relates  to  the  time  of  the 
death  of  the  Testator,  and  all  Debts  he  contracts 
during  his  whole  Life  will  be  a  charge  {q) ;  unless 
they  be  Debts  ea^  malificiOj  as  by  being  an  Executor 
and  wasting  the  Assets,  in  which  case  such  Debt  is 
not  considered  withia  the  meaning  of  the  provision 
in  the  WiU  (r). 

And  if  a  Person  owing  simple  contract  Debts, 
barred  by  the  Statute  of  Limitations,  devils  his 
Lands  in  Trust  to  pay  his  Debts,  the  Debt  is,  accord- 
ing to  several  cases,  revived  (^);  but  the  reason  of 
this  is  not  very  obvious  (0- 


(o)  Vernon  v.  Vawdry^  Barn. 
304,  said  Argo.  to  be  con- 
firmed by  the  Registrar's  Book. 
Coop.  45. 

(p)  Elliot  V.  Merrtfman,  2 
Atk.  45. 

(q)  Brudenel  v.  Boughton^  2 
Atk.  273.  Bridgman  ▼.  Dovd 
3  Atk.  801. 

(r)  Price  v.  Morgan^  a  Ch. 
Cas.  215. 

(0  Gofton  V.  Mm,  2  Vem. 
141.  S.  C.  Pre.  Ch.  9.  Gilb. 
Lex  Prset.  MS.  Blakenoay  ▼. 
Strafford,  a  P.  Wms.  373.  S.  C 
Select  Cas.  57.  Jonu  v.  Earl 
^  Strt^ord,  3  P-  Wtiis.  84. 
%acm  v.  Briggs,  3  Atk.  107. 


Aughterlony  v.  Lord  Powers 
Ambl.  231.  Anon,  a  Salk.  154. 
(/)  In  one  of  the  Cases  Lord 
Hardwicke  says,  '*  I  have  oflen 
wondered  how  this  Rule  at 
first  prevailed,  and  Judges  have 
always  grumbled  at  it,  though 
it  is  now  established  in  Equity.'* 
Laeon  v.  Briggs,  3  Atk.  107. 
This doctrine/nowever,  seems 
to  have  stood  only  upon  Dicta, 
and  not  upon  express  and  so- 
lemn decision.  [See  the  ela- 
borate Judgment  of  the  Vice* 
Chancellor  in  Burke  v.  Jones, 
a  Ves.  &  Bea.  378,  &c.  and 
also  Executors  of  Fergus  v.  Gore, 
1  Sch.  &  Lefr.  109,  and  tho 
note.] 
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If  Land  is  devised  to  Trustees  and  their  Hon  ^ 
sell,  and  out  of  the  Money  arising  by  the  Sale  to  pi; 
Legacies,  and  among  the  rest,  a  L^acy  to  the  Har 
at  Law,  the  Land  will  not  be  turned  into  penoul 
Estate,  nor  more  directed  to  be  sold  than  what  it  B^ 
cessary  for  the  payment  of  the  Legacies^  and  the  Ha 
has  the  Surplus  (z/) ;  nor  is  there  any  case  in  whidi  t 
has  been  held  that  the  Surplus,  after  the  particular 
purpose  is  answered,  forms  part  of  the  personal  Estxbe, 
so  as  to  pass  by  a  residuary  bequest  (a:). 

Cases  on  Wills  arc  very  num^rous^  upcm  the  ques- 
tion, whether  the  terms  used  amount  to  a  Chaige  of 
the  Debts  upon  the  real  Estate.    The  Court  is  always 
anxious  on  these  occasions  to  make  a  man  do  that 
which  is  morally  just  (^),  and  hinder  him,  asitVialh 
been  said,  from  sinning  in  his  grave ;  and  in  one  esse 
the  Court  has  even  held,  that  if  the   Testator  talb 
about  Debts  in  the  beginning  of  his  Will,  the  real 
Estate  must  be  charged  (z)  ;  and  a  Will  has  been  cod- 
strued  for  the  benefit  of  Creditors,  to  charge  reil 
Estate  (though  not  expressly  mentioned)  by  implies- 
tion  on  general  words,  but  that  implication  may  be 
afterwards  destroyed  (a).      In  a   doubtful   case  die 
Court  inclines  to  construe  a  Will  in  favour  of  Creditors 
rather  than  against  them,  but  does  not  insert  or  strain 
words  for  that  purpose  (b). 

If  a  Testator  says,  '^  my  Debts  and  Legacies  being 
first  deducted,  I  devise  all  my  Estate  real  and  per- 


(w)  Randall  v.  Bookey^  2 
Vem.  425. 

(x)  Manghgn  v.  Massorty  1 
Ves,  &  Rea.  416. 

(^)  3  Ves.  551.  5  Ves.  361, 
and  2  Ves.  312. 


(2]  Williams  v.  ChUiy,  3  Ves. 

(a)    Thomas  v.   RritxofB,   « 
Ves.  313. 


& 


(6)  Nod  V.  fVesioH,  2  Ves. 
Bea. 
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)  Tn<ii^u  sonal  to  I.  S."  this  amounts  to  a  devise  to  sell  for 
Qej  ari;r.  payment  of  Debts  (c)  ;  but  if  the  Testator  directs 
eib;^!^  merely  that  "all  his  Debts  and  funeral  Expenses 
im  k.^  should  be  paid  and  satisfied  by  his  Executors/'  and 
ho  hi  it:  the  real  Estate  is  specifically  devised^  these  words 
rjelai  ^^^  ^^^  charge  the  real  Estate  ((Q. 
?  tierce:  Where  a  Testator  directed  his  Trustees  to  possess 

themselves  of  his  Estate  and  Substance,  and  to  pay 
Debts,  this  was  held  to  be  a  chai^  of  the  Debts  upon 
[)^.^  ,,* ,         the  real  Estate  [e). 

4 

:in; :  j.  '  And  it  seems,  that  wherever  a  Testator  says,  "  he 

jri:..;r         wills  that  his  Debts  shall  be  paid,"  that  will  ride 
re,  Be  ^^^^  every  disposition,  either  as  against  his  Heir  at 

Law,  or  Devisee  ( jO» 

By  a  Devise,  therefore,  "  after  payment  of  his/ 
Debts,"  the  Debts  are  charged  (g) ;  and  if  there  be 
a  Charge  of  all  the  Testator's  Estates  for  payment  of 
Debts,  and  a  particular  Estate  is  devised  to  A.  the 
Devisee  takes,  subject  to  the  Debts  (A). 

A  general  charge  upon  Land  for  payment  of  Debts, 
where  the  Testator  has  Freehold  and  Copyhold,  ren- 
ders  the  Copyhold  liable,  as  well  as  the  Freehold  (/)  ; 
and  if  he  has  surrendered  the  Copyhold  to  the  use  of 
his  Will,  the  Freehold  and  Copyhold  are  applicable 

(c)  Netwian  v.  Johnson,  i  {J')  Shakross,  v.  Fhulen,  3 
'Vem.  45.  Ves.  739, 

(d)  P&oidl  Y.  Robins,  7  Ves,  ^^  Ibid  ^^S. 
209.  Brydges  v.  Landen,  cited  ^v   r,,    ,         ,*      „ 
3  Ves.  556.  KeeUng  y.  Brawn,  W  ^^*«  ^-  Setoell,  3  A  tip. 
5  Ves.  359 ;  and  see  a  Case  of  *^^* 

this  nature  Daxds  and  Gardi-  (t)  Coombes  against  Gibson, 

ner,  2  P.  tVm^.  1 87.  1    Bro.    C.  C.  273.     Kentish 

(e)  Foster  v.  Cooke,  6  Ves.  against  Kentish,  3  Bro.  C.  C. 

347-  257- 
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rateably ;  but  if  he  luis  not  surrendered  the  CopyhoU, 
then,  as  before  obserred  (^k\  it  shall  not  be  apj^ed 
until  the  Freehold  is  exhausted  (I). 

If  there  be  a  general  Charge  of  Lands  by  Will,  fw 
the  payment  of  Debts,  and  a  Devise  afterwards  of  a 
particular  Estate  for  that  purpose,  it  will  not  restraki 
the  general  Charge,  unless  there  be  express  n^atire 
words  (wi). 

If  there  be  a  Devise  of  Lands  to  executors  until 
Debts  are  paid,  with  Remainder  to  the  Testator's 
Son  in  Tail,  and  the  Son  dies  before  the  Debts  are 
paid,  the  Estate  of  the  Executors  is  only  a  Chattel 
Interest;  and  will  not  hinder  the  Son's  Wife  of  Dower; 
but  the  Dower  will  not  commence  in  Possession,  nor 
are  damages  recoverable  for  detaining  it,  but  from 
the  time  of  the  Debts  being  paid  (n). 

A  Testator  by  Will  -charged  all  his  Estates  with 
the  payment  of  his  Debts,  and  appointed  his  Son 
residuary  Devisee;  afterwards  he  purchased  Copy- 
holds, which  were  duly  surrendered  to  the  use  of  his 
Will,  and  by  a  Codicil  devised  the  Copyholds  to  his 
Son  in  Fee.  The  Codicil  was  held  to  be  a  repub- 
lication of  the  Will,  so  as  to  subject  those  Copyholds 
to  the  payment  of  his  Debts  (o). 

Where  sums  are  by  Will  directed  to  be  raised  by 
the  Rents  and  Profits  of  an  Estate,  within  a  parti- 
cular timCf  within  whieh  the  Estate  would  not  answer 
the  Chaige,  the  Court  has  directed  a  Sale  or  a  M<^- 

(*)  Ante,  p.  68.  («)    HUehens  ▼•   HUchau^ 

(t)  Gravoaickv.  Smith,  2  Cox,      s  Vera.  404. 

(m)  ElUson  V.  Airey^  2  Yen.         (0)  Rowley  v.  Eyton,  2  M^rir. 
568.  Lord  fVarrington  y.Boothf      128. 
I  9ro.  P.  C.  455, 
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gage  (0) :  and  has  proceeded  still  farther,  and  directed 
a  Sale  on  the  words  Rents  and  Profits  alone  (jp), 
(though  this  is  seldom  agreeable  to  the  Testator's  in- 
tention,) on  the  ground,  that  Rents  and  Profits  in 
a  Will  mean  the  Land  itself  (^).  If,  however,  a 
Trust  be  created  for  the  payment  of  Debts,  by  per- 
ception of  Rents  and  Profits^  or  by  mortgaging,  the 
Land  cannot  be  sold  for  that  purpose,  as  it  might  have 
been  if  only  the  words  Rents  and  Profits  had  been 
used  (r) ;  and  so  where  there  was  a  power  of  making 
Leases  in  order  to  raise  Money  for  payment  of  the 
Debts,  it  was  held  there  could  not  be  a  Sale,  because 
such  a  power  would  be  frivolous,  if  a  Sale  was  in- 
tended (^).  In  cases  of  this  kind  a  private  Act  of 
Parliament  is  sometimes  resorted  to  (/). 

Where  Lands  are  devised  to  Trustees  to  raise 
Money  for  several  purposes,  ted  they  raise  the  Money 
out  of  the  Profits,  the  Land  is  thereby  discharged,  and 
the  Persons  interested  must  resort  to  the  Trustees  (2/). 

If  one  by  Will  directs  his  Lands  to  be  sold,  but 
does  not  say  by  whom,  his  Heir,  and  not  his  Exe- 
cutors, must  sell  (a:). 

If  a  Real  Estate  be  once  charged  by  a  Will  duly 
executed,  with  the  payment  of  all  Debts  ( y\  Lega- 


(0)  Richards  v.  Lord  Mac* 
elesfieldf  1  July  1805.  MS. 

{p)  Bemy  v.  Askham,  2  Vera. 
26.  Lington  V.  Ftde^y  2  Chan. 
Cas.  205. 

{q)  Baiues  v.  Dixon,  1  Ves. 
41 ;  and  see  Green  v.  Belcher, 
1  Atk.  506. 

(r)  Vid.  Ridout  v.  Earl  of 
Plymouth,  2  Atk.  104.  Linsard 
▼.  Earl  ofDerhy^  1  Bro.  C.  C. 

311. 

(5)  Ivy  V.  Gilbert,  2  P.  Wmi, 


13.   Baines  and  Dixon,  1  Ves. 
42. 

(t)  See  the  recommendation 
in  Ridout  v.  Plymouth,  2  Atk. 
105. 

(m)  Prec.  Ch.  144. 

(x)  Bentham  v.  Wiltshire^ 
4  ]Vf  add.  Rep.  46;  butsee  cbtitra 
£U.  Ob.  93.  Grounds  and  Ru- 
diments, &c.  p.  311. 

(^)  See  Cox  y.  Bassett^  3 
Ves.  163. 
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cies(t),  and  Annuities,  (not  merely  particular  Le- 
gacies (a),  as»  "  Legacies  above  mentioned  ^  (4),  or 
"  hereby  given  **)  (c),  the  Testator  may  afterwards 
give  either  Legacies  or  Annuities,  (Annuities  are 
held  to  be  Legacies  (d),  unless  the  Testator  himself 
distinguishes  them)  (e),  by  an  unattested  codicil. 
The  rule  is  so  settled  in  many  cases  (f\  and  is  too 
well  established  to  be  disturbed ;  though  it  has  been 
doubted  whether  it  is  perfectly  consistent  with  the 
Statute  of  Frauds ;  for,  in  effect,  the  Testator  dis- 
poses of  his  Land  by  an  unattested  codicil,  when  he  is 
at  liberty  to  burthen  it  with  L^acies  so  given  ;  and 
it  is  observable  that,  all  these  have  been  cases,  not  jo( 
a  primary  chaise,  but  auxiliarly,  and  in  aid  of  the 
personal  Estate,  which  is  the  primary  fund  (g).  But 
L^acies  out  of  a  Real  Estate  given  by  an  unattested 
paper  cannot  stand,  unless  that  paper  is  clearly  refer- 
red to  by  a  Will  duly  executed,  so  as  to  be  incorporated 
with  it(/t) ;  and  if  a  Testator  by  his  Will  does  not  say 


(x)  Brudend  v.  Bougkion, 
8  Atk.  a74«  Buekeriage  v. 
Ingram^  2  Ves.  jun.  66$. 

(a)  See  2  Ves.  juii.  665. 

(b)  Masters  v.  Mastersy  1  P. 
Wmsi  433. 

(c)  Bonner   v.    Bonner,   13 

Ves.  379-     •  ^  „  , 

{d)  See  Duke  of  Bttam  v. 

Williams,   mentioned  in    ffa- 

bergham  v.    Vincent,   ^    Ves. 

jun.  331.    SMeyr.  Perry,  7 

Ves.  ^34. 

(tf)  As  in  Nannock  v.  Norton, 

7  Ves.  391. 
(/)  Hyde  V.  Hyde,  Eq.  Ca. 

Abr.  409.  S.  C.  3  Chan.  Rep. 

155.      Lord    Inchipan    and 

(XBrien,  Ambl.  33.     Masters 

and  Masters,  i  P.  Wnis.  423. 

Jackson  and  Jackson,  in  n,  3 


to  1  P.  Wms.  423.  S.  C.  2  Cox^ 
35.  Hannis  v.  Packer,  Ambl. 
SS6.  Brudendl  v.  Brntghiosiy 
2  Atk.  268,  Haberghim  ▼. 
Vincewt,  1  Ves.  jun.  411.  Zoi- 
orofi  against  Mtwnard,  3  Bra 
C.  C.  233.  S.  C.  1  Ves.  jun. 
279.  Reay  t.  Hopper,  decided 
by  Lord  Kenyon,  and  men- 
tioned in  Haber^am  ▼.  Fm- 
cent,'*^  Ves,  jun.  231.  C^  r. 
Bassett,  3  Ves.  163,4.  Attorney^ 
General  and  Ward,  3  Ves.  327. 
Aofev.  Cunynghame,  12  Ves. 
37,  Ac  Bonner  t.  Bonner,  13 
Ves.  383. 

^)  Habergkam  t.  Vtment^ 
4  Bro.  C.  C.  389.  Hooper  and 
Goodwn,  18  Ves.  167. 

(A)  ^art  V.  Prujean,  6  Ves. 
560. 
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that  all  Annuities  and  all  Legacies  he  shall  hereafter 
give  shall  be  charges,  but  only,  that,  if  at  some  future 
period  he  shall  think  proper  to  declare  Legacies  and 
Annuities  to  be  charges  upon  the  Real  Estate,  then 
the  Trustees  shall  pay  them  out  of  the  Real  Estate, 
this  the  Law  will  not  allow  j  it  will  not  allow  a  Per- 
son  by  Will  duly  executed  to  reserve  a  power  to 
charge  by  a  Will  not  duly  executed  (i). 

If  a  Testator  says  he  charges  all  the  Legacies  given 
by  his  Will  upon  his  Real  Estate,  and  gives  20  /.  to 
A.f  he  may  by  an  unattested  codicil  give  that  Legacy 
of  20  /.  to  B.  A  Person  in  such  case  cannot  create 
new  Legacies  ;  but  he  may  modify  or  alter  any  before 
given:  he  cannot  give  fresh  Legacies  upon  Land, 
unless  future  Legacies  are  charged ;  but  he  may  sub- 
stitute one  for  another  (Ar). 

Where  a  Person,  seised  of  three  or  four  Estates, 
devises  one  Estate  for  the  particular  purpose  of  pay- 
ing his  Debts,  that  is  applied,  and  not  the  other 
Estates,  though  they  descend ;  but  if  after  the  Devise 
by  a  Testator,  of  the  whole  of  his  Estate  at  the  time 
of  the  Devise,  subject  to  a  general  Charge  (not  to  a 
particular  Charge,  which  would  make  a  difference)  for 
the  payment  of  Debts,  and  he  becomes  possessed  by 
Devise,  or  purchase  of  another  Estate,  which  descends, 
such  Estate  is  applicable  to  the  payment  of  Debts 
before  the  Estate  so  generally  charged  with  the  pay- 
ment of  the  Debts ;  for  when  a  general  Charge  is 
made  applicable  to  the  whole  Estate  of  the  Testator 


(»)  Vid.  Rose  v.  Cunning'  236,  and  4  Bro.C.  C.  370,  1. 
Aawe,  12  Ves.  29 ;  and  see  Ha~  (k)  Attorney-Geni  ▼.  Ward^ 
bergham  v.  Vincent,  2  Ves.  jun,     3  Ves.  331. 
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at  the  time,  no  lntentioi\  appears  that  the  Estate  is  so 
charged  with  a  view  to  exonerate  future  Property; 
but  where  a  Testator  charges  part  of  his  Estate, 
leaving  other  part  to  descend,  his  inclination  to 
burthen  a  part  in  exoneration  of  the  rest  is  mani- 
fest (/). 

The  Heir  at  Law  is  deemed  a  necessary  party  to  a 
Bill  to  carry  into  execution  the  Trusts  of  a  Will  dis- 
posing of  Bssl  Estate,  by  Sale  or  Charge  of  the  same ; 
and  such  Bill  usually  prays  that  the  Will  may  be 
establishied  against  him  by  the  Decree  of  the  Court. 
If  the  Heir  at  Law  be  out  of  the  Jurisdiction  of  the 
Court,  and  that  fact  is  charged  arid  proved,  the  Court 
will  proceed  to  direct  the  execution  of  the  Trusts, 
upon  full  proof  of  the  due  execution  of  the  Will,  and 
the  sanity  of  the  Testator,  though  that  Evidence  can- 
not be  read  against  the  Heir  if  he  should  afterwards 
dispute  the  Will ;  and  the  Court  therefore-  cannot 
establish  the  Will  against  him,  or  in  any  manner  eur 
sure  the  Title  under  it  against  his  claims.  If  no  Heir 
can  be  found,  and  the  Escheat  be  to  the  Crown,  the 
King's  Attorney-General  must  be  made  a  Party ; — 
if  any  Person  claims  the  Escheat  against  the  Crown 
that  Person  is  a  necessary  Party  (m). 

Where  a  Copyhold  Estate  charged  with  the 
payment  of  Debts,  is  limited  to  A.  for  Life,  with 
Remainder  to  J3.,  and  the  Estate  is  sold  under 
the  direction  of  the  Court,  it  will  not  compel  the 
Purchaser  to  pay  in  his  Purchase-Money,  if  the 


(f)  Daw  V.  Tappe,  i  Bro.     ia9>  140 ;  and  tee  M^ClAmd 

C  C.  528.  V.  Sham,  2  Sdi.  dc  Lefr.  548, 

(w)    See  Redtsd.   Tr.  PI.     and^orfv.  fT^fon,  Coop.  141, 


TRUStS.  €05 

Remainder   Man  is  abroad,    and   has   not  surren- 
dered (n). 

Where  Lands^  devised  are  directed  to  be  sold  for 
the  payment  of  Debts,  and  the  Devisee  is  an  Infant^ 
the  Estate  cannot  be  sold  until  he  comes  of  age  (o). 
In  the  mean  time,  all  the  Court  does  is  to  declare 
that  the  simple  contract  Creditors  are  entitled  to 
stand  in  the  place  of  the  specialty  Creditors,  with 
liberty  to  apply  when  the  Infant  comes  of  age  to  have 
the  Estate  sold  to  pay  their  Debts  (/>)• 

Where  Estates  are  devised  to  Trustees,  their  Heirs 
and  Assigns,  upon  Trust  to  sell  the  satne,  and  pay 
the  produce  (subject  to  certain  Charges)  to  several 
Persons  named,  and  it  is  declared  that  the  receipts  of 
such  Trustees  shall  be  sufficient  discharges,  &e.  it  is 
not  necessary  that  the  Persons  so -entitled  to  the  Pur- 
chase Money  (nor,  as  it  seems,  the  Heir  at  Law) 
should  be  Parties  to  the  Conveyance ;  nor  can  they  be 
called  upon  to  enter  ^  into  Covenants  for  the  Title  in 
proportion  to  the  Interest  they  respectively  claim  in 
the  Purchase-Money  {q). 

Where  a  Real  Estate  is  charged  by  a  Will  in  aid  of 
the  Personal  Estate,  the  old  Practice  of  the  Court  was 
first  to  administer  the  Personal  Estate,  and  if  that 
was  deficient  to  raise  the  residue  from  the  Real  Estate ; 
but  now,  if  the  Master  foresees  that  the  Personal 
Estate  will  be  deficient,  it  is  the  habit  of  the  Court 

(n)  Noel  V.   Weston^  Coop.  v.  Parsons,  a  Vem.  439.     Sed 

138,  vid.  Mould  V.    WUUqmsony  s 

(o)  7  Yes.  311.     In  the  case  Cox,  386,  Sc  Williams  v.  Whin- 

of  an  infant  devisee  the  parol  yatesy  3  Bro.  C.  C.  399. 
cannot  demur.    4  East,  ^4.  (q)   Wakeman  v.  Duchess  ^ 

(p)  Poftoel  V.  Robins f  7  Ves.  Rutland^  3  Ves.  504.  SI  C.  con- 
si  i;  and  see  Charles  v.  An^  firmed  on  Appeid.  8  vol.  Bro. 
drews^  a  Mod.  151,  3.    Cooke  P.  C.  p.  145,  Tomlins's  Edit, 
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to  permit  a  S^c  of  the  Real  Estate  in  die  mean 
time(r).  . 

It  was  formerly  held,  that  whpre  Trustees  in  k 
devise  for  the  payment  pf  debts  were  also  made  .JExt> 
cutors,  the  Assets  were  legal.  It  was  so  conaideffed 
^t  Law  (Of  and  the  Decisions  in  Equity  followed  tibe 
Law  (/) ;  except  where  the  Devise  of  t)ie  Lands  wai 
t^  the  Executor,  and  his  Heirs^  in  trust  to  seUt  ^ 
in  which  case,  the  Court  decided,  the  Lands  would  be 
equitable  Assets ;  because,  as  the  Lands  must  go  ib  a 
course  of  descent,  he  must  take  as  Trustee,  aii4  not  as 
Executor  (tt).  But  Lord  Camden^  in  a  Case»  in 
which  all  the  doctrine  was  sifted,  after  quoting  the 
case  of  Lewin  v.  Oakley  (s\  observed,  "  And  novr, 
I  think  the  old  Rule  is  overthrown,  and  that  wheiever 
the  Land  itself  is  devised  to  the  same  persons  who  ane 
Executors^  the  Assets  will  be  equitable.  And- 1  Hold 
the  case  to  be  the  same  whenever  the  Tand  is  devise^ 
to  them,  or  to  them  and  their  Heirs,  for  in  both  cases 
they  are  equitable  Trustees  (y).  The  descent  i^ 
broke,  and  the  specialty  Creditors  have  lost  their 
Fund.  And  I  can  hardly  now  suggest  a  case  where 
the  Assets  woidd  be  legal,  but  where  the  Executor 
has  a  naked  power  to  sell  qud  Executor  (i^)." 

(r)  SeoLlowd  t.  Johneit  9  Veriu348.  Anon,  a  VenL4Q5; 

Vei.  65,6.  and  Holme  r.StofiieVf  see  CluUerbuek  ▼.  SmiUs  Pnc. 

8  Ves.  s;  and  see  there,  tne  Ch.  127.  BUUch  y.  Wilder^  1 

observation  on  tbe  Stamp  JDtify;  Atk.  410. 
see  also  Curtis  v.  Price^  is  Yes.         (u)  Anonymous,  3  yOTn.133. 
105.  (x)  2  Atkyns,^. 

[s)    Edtmrds  and   Graves,         (y)  See  to  sanie  eAct,  Bik^ 

Hob.  .265.  Alexander  v.  Lad^  ley  v.  WiHiame^  t  Dnsk.  ^7. 


Gres/iamf  1  Lev.  934.  Delkick         (t)  6Ui  v.  Prime,  mentkMied 

V.  Carravan,   1  Lev;  1194.    1  in  note  to  Netoion  mad  BetntA 

Roll.  Abr.  930.  G.  6;   BonoeU  1   Bro.  C  C.  138 ;  and  see 

v.Comnl,  Hard.  405.  PtcMk  v.   Mmgdon,   \  Atk. 

(0    Gtaves   and   Pwel,    a  484.  ^ 


TRUSTS.  607 

|f  one  by  Will  directs  his  Executor  to  sell  his  Lands, 
and  dies,  and  that  Executor  makes  an  Executor,  the 
Executor  of  the  Executor  cannot  sell ;  because  the 
first  Executor  had  that  power  as  an  authority  several 
from  his  Executorship ;  and  though  the  first  had 
refused  to  act  as  Executor,  he  might  yet  have  sold 
the  Land.  And  if  the  Testator  had  willed  that  the 
Chief  Justice  should  sell  his  Land,  though  he  resigned 
his  office,  and  another  Chief  Justice  was  placed  therein, 
yet  the  first  should  sell  the  Land,  and  if  he  died,  his 
Heir  could  not  sell  it,  the  Trust  being  determined  (a). 

Some  Judges  appear  to  have  been  of  opinion,  that 
if  the  Testator  devises  his  Lands  to  his  Heir  at  Law, 
for  the  payment  of  Debts,  and  it  is  the  same  Estate  he 
would  have  taken  by  Descent,  he  takes  the  Latnd  by 
Descent,  and  it  will  not  be  equitable  Assets  {b)  ;  but 
it  has  been  decided,  that  a  mere  Charge,  though  it 
does  not  break  the  Descent,  makes  equitable  Assets  (c). 
And  where  an  Estate  charged  with  the  payment  of 
Debts  is  devised  to  a  Stranger^  the  Estate  is  equitable 
Assets  [d). 

If  a  cestui  que  Trust  of  a  real  Estate  creates  a 
Mortgage  upon  it  in  Fee,  and  devises  the  Equity  of 
Redemption  to  his  Son  and  his  Heirs,  subject  to  the 
payment  of  Debts,  and  dies  indebted  by  Bond  and 
Simple  Contract,  tliis  being  a  Mortgage  of  the  whole 
Inheritance,  and  nothing  remaining  in  the  Mortgagor, 

(a)  Elms.  Obs.  95*   Grounds  7    Ves.    319.       Shiphnrd   v. 

and  Rudiments, p.  311.  LtUxoidge^  8  Ves.  26.  Hargrave 

(4)    Plunket  v.  Pierson,  s  v.  Tindall,  1  Bro.  C.  C.  Bat- 

Atk.  goy  and  Degg  v.  Degg^  son  ▼.  Lindegreen^  a  Bro.  94. 
2  P.  Wms.  in  note  2.  {d) Plun&t  v.  P«ii«(;t»>  S  Atk. 

(c)  See   Bayley   v.   EUdns,  293. 

VOL.  I.  -H  Q  Q  8 
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the  Bond  Creditor  has  no  preference,  but  must  be 
paid  pari  passu  with  the  other  Creditors  (e). 

It  hai|  been  held  that,  *^  Wlier^  there  is  a 
power  given  or  reserved  to  a  Person,  for  sucli 
intents^  and  purposes,  as  he  shall  appoint  by  TVIU^  or 
otherwise^,  thi^.makes  it  his  absolute  Estate,  and  gives 
him  such  a  dominion  over  it  as  will  subject  it  to  hii 
debts  *'(y);  but  no  such  general  proposition  was  ne- 
cessary to  the  decision  in  tliat  case,  nor  is  it  considered 
as  correct.     Without  an  appointment  Creditors  can 
have  no  claim  (g*).     A  Power,  therefore,  to  chai^  an 
Estate  with  a  Sum  of  Money,  unless  executed,  is  not 
Assets  for  the  payment  of  debts  (/i) ;   for  though 
Equity  will  aid  a  defective  execution  of  a  Power,  ^  yet 
the  want  of  execution,  generally  speaking,   is,   as 
observed  elsewhere  (i),  never   supplied.     It  has  also 
been  noticed  (^),  that  if  there  be  an  attempt  to 
execute  a  Power  in  favour  of  Creditors,   but '  the 
execution  is  defective,  the  defect  may  be  supplied ; 
and  if  a  Power  be  formally  executed;  but  in  favour  of 
a  Volunteer  the  Court  will  take  the  subject  Trom  that 
person,  and  give  it  to  the  Creditors  of  him  who  had 
the  Power  (/).     But  although   Creditors    in  these 
cases  prevail  over  Volunteers,  yet  if  a  person  taking 


[e)Plunketv.  Penson^  a  Atk.  (i)  Ante,  p.  S5* 

«90-  (ty  Ante,  p.  57- 

{f)Ba$ntonr.fVard,^Aik.  (f)  Lord  CormoalBr's 

*7«-               *  ^  a  Freem.  379-  Gearp  t.  MU^ 


(0)  See  Odntm  v.  <!ogkm  i^^^h,  $  Vea  i^cr; 

7  Vet.4a»«L&C.(«A^Ml^  iaaaidiB  H0te»«ri«gM| 

la  Ves.  ao6.  7  VesI  499;  and-te  MMw  V. 

(A)  Lard  CarwvaMis's  case,  Tam  r  .^k.  4fti|iy  jHrirn  ^ 

a  Pjtjeuu  379.   Haringum  y.  »Vi  i»  AlfclilW  H-JW 
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under  a  voluntary  appointment^  isells  to  another  for  a^ 
valuable  consideration,  such  Purchaser  will  be  pre- 
ferred to  the  Creditors  (m). 

If  the  Vendor  of  an  Estate  reserves  the  Purchase- 
Money,  payable  as  he  shall  appoint  by  im  Instrument, 
executed  in  a  particular  manner,  and  afterwards  exer- 
cises his  power,  the  Money  will,  as  between  his  Cre- 
ditors and  Appointees,  be  considered  as  Assets  (n). 

Where  liands  are  devised  generally  for  the  pay- 
ment of  Debts,  the  Vendee  of  the  Estate  need  not 
see  to  the  application  of  the  Purchase-Money,  but 
the  Trustee  only ;  but  if  it  be  for  the  payment  of 
any  partictUar  Debts,  or  for  the  payment  of  Debts 
in  a  Schedule  annexed,  the  Vendee  (unless  the 
Will  directs  that  the  Receipts  of  the  Trustees  shall 
be  sufficient  discharges  for  the  Purchase-Money)  is 
obliged  to  see  to  the  application  of  it  (o) ;  and  that, 
although  the  Estate  be  sold  under  a  Decree  (/?),  or  in 
pursuance  of  an  Act  of  Parliament  (^).  If  a  devise 
be  of  Lands  for  the  payment  of  Legacies  only,  the 
Vendee  must  see  to  the  discharge  of  the  Legacies  (r) ; 
but  if  the  devise  of  t|ie  Lands  be  for  the  Payment  of 
Debts  generally,  and  of  Legacies,  the  Purchaser  is 
not  bound  to  see  the  Debts  or  Legacies  paid  ;  if  he 
were  liable  in  such  case  to  see  the  Legacies  paid, 

(m)  George  v.  MUJbanke^  g  3  Bro.  C.  C.  96.    Hardvdcke 

Yes.  igo;  MeeDauben^r.  Cock-  ▼•  Myii,  i  Anstr.  109. 

burn,  1  Meriv.  638.  (^)  Lioydy.BMmn,  1  Ves. 

.(»)  8u^.  Vend,  and  Purab.  173;  and  see  Binks  v.  Lord 


144.  4th  edition*    Thmum  v.  JoMy,  e  Madd.Rep.  337. 

Towif,  fl Vera.  319,416.  /^j    €ottcrell  v.   Hampson, 

(0)  Lex  PrflBtoria,  MS.  Tamih  «  Yem.  5. 

Mni  r.   Tofmpkim,  Gflb.  to,  (r)  Lex  Pwetoria,  MS.  Sugd, 

Rep.  9a    Wmiamon  v.  Clerk,  Vend,  and  Purclu  43(5. 5th  Ed. 
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that  woidd  make  it  necessary  for  him  to  see  if  tbe 
Debts  were  paid»  as  they  must  first  be  diadiai^ed  {$). 

According  to  several  Case^  an  Eqtdty  (^Redemp- 
tion of  Freehold{t\  or  of  Leasehold (u)^  Estates,  is  an 
equitable  Interest,  and  is  equitable  Assets ;  but  other 
Cases  have  determined  that  Chattels,  whether  real  or 
personal,  mortgaged  or  pledged  by  the  Testator,  and 
redeemed  by  the  Executor,  shall  be  Assets  at  Law^  in 
the  hands  of  the  Executor,  for  so  much  as  they  are 
worth  beyond  the  sum  paid  for  their  Redemption, 
though  recoverable  only  in  Equity  (t). 

Where  a  Man  takes  an  Assignment  of  a  Term  in 
a  Trustee's  name,  and  the  Inheritance  in  his  own 
name,  so  that  by  construction  of  Equity  the  Term 
is  attendant  upon  the  Inheritance,  such  Term,  in 
Equity,  has  been  considered  as  personal  Assets,  just  as 
a  Term  taken  in  his  own  nsmie  is  Assets  at  Law,  but 
with  this  difference,  that  the  Heir  has  the  benefit  of 
the  Surplus  of  the  Trust  of  a  Term,  and  not  the  Exe- 
cutor,  after  Debts  paid :  but  if  a  Term  be  expressly 
declared  by  Deed,  to  be  attendant  on  the  Inheritance, 
such  Term  will  not  be  considered  as  personal  Assets  in 
Equity  (^).     It  seems,  however,  that  the  same  Rule 


(s)  See  Sugd.  Vend.  St  Ptirdi. 
437,  who  cites  Jebb  v.  Abbott, 
and  Benyon  and  Collins,  Butl. 
R.  (i>  to  Co.  Litt.  tigoo.  8.  if2. 
and  Rogers  v.  Skillicorne, 
Ambl.  i8B. 

(t)  SoUetf  w.  Gwotr,  a  Vcm. 
6i.  RyaU  v.  Ryail,  i  Atk.  60, 
Plunkk  V.  Penson^  3  Atk.  394. 
In  Plucknet  v,  Kirk,'iYern.  41 1 , 
the  point  was  lef\  undetermined. 

(u)  Hartwdl  against  Chitters, 
Ambl.  308.  Scott  y.Scholej/f 
8  East.  465.  Sir  Charles  Cox's 
Case,  3  P.Wm8.34i,  overruling 


doubts  in  Cek  v.  WMten,  i 
Vera.  410 ;  and  see  I^jfi^ 
v«  Boliand,  3  Bro.  481.  S.  C 
1  Yes.  juQ.  431. 

(x)  See  3  P.  Wins.  344*  a.  c, 
and  the~  Cases  there  cited,  md 
Sharpe  v.  Eavl  of  Scarborough, 
4  Ves.  534. 

• 

(y)  Chapman  v.  Bond,  1  Vera. 
180  ;  and  see  Hardres,  p.  489, 
and  the  dictum  noticed  in  Rat* 
cttffii  V.  Graves^  a  Ctmn.  Css. 
153|  but  there  said  to  be  con- 
trary to  former  Resolntnms. 
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prevails  whether  the  Ten^a  be  attendant  by  express 
declaration  or  not  (z).     In  both  cases  it  is  real  Assets. 

Creditors  are  paid  Interest  according  to  the  nature 
of  their  Debts.  ^ 

In  several  cases,  it  has  been  holden,  that  .upon  a 
Devise  of  Lands  for  payment  of  Debts,  simple  contract 
Creditors  were  entitled  to  Interest  (a) ;  but  iorrf 
Hardwkke  decided  to  the  contrary  (i),  and  such  is 
now  the  established  Rule  of  the  Court  (c). 

Nothing  but  what  arises  from  a  Contract,  Agree- 
ment, or  demand  of  a  Debt,  can  give  rise  to  a  claim 
of  Interest,  and  this  Court,  in  these  cases,  follows  a 
Court  of  Law  {d).  Simple  contract  Creditors  are  not 
allowed  Interest,  though  a  Trust  out  of  real  Estate 
be  created  for  the  payment  of  Debts  and  Legacies, 
and  even  of  the  Interest  of  Debts  (e),  in  aid  of  the 
personal  Estate. 

If  an  Account  be  stated  by  the  Parties,  it  carries  In- 
terest from  the  time  of  stating  it  {f) ;  .but  the  balance 
of  a  mutual  Account  does  not  cariy  Interest  {g) :  and 
if  an  Account  is  decreed,  the  balance  carries  no  Inte- 
rest until  the  Master's  Report  is  confirmed. 

Debts  carrying  Interest  in  their  own  nature  have 
Interest  calculated  upon  them  in  the  Master's  office, 
but  Debts  not  carrying  Interest  have  not ;  and  when 
subsequent  Interest  is  calculated,  it  is  only  upon  the 

(«)  Sugd.  Vend.  &  Furch.  {d)  Boddam  v.  Ryley,  1  Bro- 
387.  5th  edit,  and  the  cases  C  C.  sag;  and  see  5  Yes.  801. 
there  cited.  -  (e)  Taitr.  Lord  Northwicky 

(a)  I  P.  Wms.  229,  334,  and  4  Y^' ^if  •     _ 
2  P.  Wms.  26.  CO  «. Ves.  305. 

^.»    ,,     ,     „..„.  ^  ,  (e)  Vid.  2  Eq.  Abr.  p,  8,  in 

(6)  Uoyd  y.  WtUtams,  2  Atk.  ^^rg.  Earl  of  Bath  v.  Earl  of 
109.   BarwM  v.  Parker,  s  Ves.  Bradford,  2   Ves.  588,  over- 
s' 587.  ruling  Mbxtttjfl  v.  WeiUnhM, 

(c)  Chapman  v.  Ansdly  MS.  .2  P.  Wms,  26. 
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.est  (f). 

policy  of 

jse  who  ought 

jJecree  from  be- 

>i  Interest  (A-). 
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that  wodd  make  it  necessary  for  hi 

Debts  were  paid»  as  they  must  first  > « 

According  to  several  Cases,  av  *  ; 

tion  of  Fr^ehold(t)j  or  of  ieo^^  ' 

equitable  Interest,  and  is  eqw 

Cases  have  determined  thal^ 

personal,  mortgaged  orp^ 

redeemed  by  the  Execv  the  confirmation  of  the 

the  hands  of  the  Exf        ^tlated  by  it,  but  not  bearing 

worth  beyond  the        -,  as  Legacies  and  Arrears  of 

though  recoveraW     ^^  further  directions^  it  seems, 

Where  a  M'  jmes  gives  Interest  on  demands  not 

a  Trustee's  r  itst  in  their  nature  :  as  \vhere  Interest 

name    so  t^  ^  i^  ^^  Decree,  because  the  circum- 

is  attend  v^^  insde  it  proper  could  not  appear  till  the 

Equity;  /#' ;  ^  where  there  has  been  gross  and  wil- 

a  Ter   '^^flA'ct  subsequent  to  a  decree  or  order  for 

wit>    ^  4j  ^•y  ^^  ^®  execution  of  it  («)  j  but  the 

th     ^^^cumstance  that  the  demand  is  liquidated  by 

gigottU  Of  ^^y  delay  that  might  have  been  pre- 

^  bj  the  diligence  of  the  Party  claiming  Interest, 

0^  is  the  necessary  consequence  of  the  nature  of 

^Jurisdiction,  is  not  considered  as  a  sufficient  ground 

^^JHUge  the  other  Party  with  Interest  (o). 


i^  Crmse  against  Lawth, 
.  iw.  C*  C  318.  S.  C.  a  Cox, 
i^  of^miling  a  contrary  doc 
ggB»  detemiiiied  in  the  aame 
cai^  4  Bro.  C.  C.  157.  S.  C. 
Itclcr  xeported  9  Yea.  juo. 
IJ7;  and  aee  i  Bro.  C.  C.  43. 

yk)  See  what  is  tsaid  in  ^js- 
Sm&m   T.  Dm^f    1  Sch.    & 

(t\  Crtttze  V.  HunieTf  2  Ves. 
jttBu  157*  Sed  vid.  as  to  an- 
uuiciaB*  The  Dnq^crt  Company 


V.  Davis f  2  Atk.  211;  and  Fer- 
ris V.  FerrerSf  For.  p,  2. 

(m)  See  Margenan  and  Sai»- 
djfordf  mentioned  2  Ves.  jtin. 
162. 

(n)  See  Bickham  v.  rrstt^ 
2  Ves.  471.  Sammes  V.  Rick-^ 
man^  2  Ves.  jun.  36.  Ten  ▼. 
X'Orflf  Wintertony  1    Ves.  jan. 

45a. 

(o)  See  Mr.  Vesey'a  aote  to 

Creuze  and  Hunter,  %  Ves,  job. 
169. 
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>,      '^\  do  not  carry  Interest, 

^  *^  u  iturCf  nor  the  arrears 

,^    ''"•        \.  -^^(/>)f  unless  where  the 

**'•'.         ,  *  .;    and  there   is   either  a 

''  '  \ ..  aie  penalty  upon  the  Grantor 

/ .  "^  ill  not  by  such  allowance  lose 

,  But  though  Interest  is  not,  in 

ipon  the  Arrears  of  a  Jointure  (s\  it 
f  .a  to  a  Jointress^  where  there  has  been  a 

obstinate  delay  of  payment,  and  frequent 
s  of  the  Money  (/). 
A  in  Error,  who  had  been  obliged  to  pay  a  Bond 
which  an  Action  was  brought  against  the  deceased, 
.md  Costs,  are  not  to  be  considered  as  specialty  Cre- 
ditors, but  only  as  simple  contract  Creditors  [ti). 

The  Master,  in  computing  Interest  on  a  Bond,  is 
not  to  go  beyond  the  penalty  (a:*),  except  under  special 
circumstances  (^)  ;  as  where  a  Party  is  by  Injunction 
prevented  from  recovering  his  Debt  at  Law ;  or  where 
an  elegit  Creditor  is  brought  into  this  Court  for  an 
Account ;  or  where  a  judgment  Creditor  is  a  Trustee 
in  Possession  under  the  Will  of  his  Debtor,  and  ap- 
plies all  the  Rents  in  discharge  of  other  Debts,  not 
having  retained  any  part  for  his  own  (^z). 

(p)    Vid.    Cases    cited    in  (x)  Tetv  r.  Earl  of  IVijUerton, 

Creuxe  and  Lowthy  4  Bro.  C.  C.  3  Bro.  489,  and  S.  C.  1  Ves* 

318  ;  and  see  Countess  ofFer'  jun.  451.   Knight  and  Maclein^ 

rers  v.  Earl  Ferrers^  For.   3,  3  Bro.  496.   Mactvorth  r.  Tho- 

and   Anderson  and  Dtot^er^  1  mas,  5  Ves.  331.     Clarke  ▼. 

Sch.  6c  Lefr.  301.  Lord  Abingdon^  17  Ves.  106. 

{q)  For.  3.  See  WUde  v.  Clarkson,  6  T.  R. 

(r)  Morris  •  v.    DUlingham^  303,     which  overruled   Lord 

3  Ves.  170.  Lonsdale  v.  Churchy  n  T.  R. 

[s)  Anon.  662.  388. 

(0   Stapkton  v.  Conxjoay,  1  {y)  See  Clarke  v.  Seton\  9 

Ves.  4a8i  Ves.  411. 

(w)   Goodman  v.   PurceU,  2  (2)  Atkinson  v.  Atkinson^   1 

Anst.  548.  Ball  and  beatty,  239. 
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If  there  be  personal  Assets  sufficient  to  pay  a  jadg« 
ment  Creditor,  fie  must  be  paid,  and  in  preference  te 
bond  Creditors,  but  if  he  proceeds  against  the  Heir, 
he  can  only  obtain  half  of  the  real  Assets  descended  ; 
so  that  with  regard  to  real  Estates  he  is  not  in  so 
good  a  condition  as  a  bond  Creditor,  for  all  the  real 
Assets  are  liable  to  his  Debt  (a). 

Where  there  is  a  Bond  and  Judgment  assigned, 
l^nterest  is  calculated  to  the  ^te  oi  the  Repart,  but 
not  so  as  to  exceed  the  penalty  (6).  Where,  however, 
there  is  a  Bond,  a'nd  also  a  Mortgage  by  way  of  ad- 
ditional security,  if  the  Creditor  resorts  only  to  the 
Bond  he  will  not  be  allowed  Interest  beyond  the 
amount  of  the  penalty  of  the  Bond  (c) ;  but  if  he 
claims  in  respect  of  his  Mortgages  he  is  entitled  to 
his  Debt  and  whatever  Interest  may  have  accrued  {d). 

Interest  is  not  allowed  on  the  arrears  of  an  An* 
nuity  secured  by  Bond,  though  it  was  given  in  bar  of 
Dower  (e). 

Upon  a  deficiency  of  Assets,  the  Court  sets  a  value 
on  the  Annuity  at  the  time  of  the  death,  und  the  An- 
nuitant can  (laim  only  in  respect  of  that }  but  if  there 
is  no  deficiency  of  Assets,  the  Creditor  taS^es  the 
Annuity  as  is  best  for  the  Annuitant  (fy. 

Interest  ii  allowed  on  a  written  Agreement  to  pay 
by  Instalments  (^),  and  ijso  on  all  Debta  that  In  their 
nature  carry  Interest,  as  notes  payaUe  at  a  diof  cer^ 

(a)   See    Stikman  v.   Ash^         (e)  Tew  ▼.  Lord  Wmtertan, 
d(mn^  a  Atk.  668.  Ambl.  13.       1  Ves.  451.  S.  C.  3  Bro.  C-  C. 

{h)   SkQrpe  V.  Earl  Scarbo^     489* 
rough,  3  Ves.  557.  (  f)  pranks  ▼.  Cooper,  4  Ve^ 

(c)  Clarke  v.  Lord  Abingdon,      763. 

17  Ves.  106.  /    \    D      /  rr   ^   X- 

ej\  TL-j  W  Parker  v^  Hidchtnsonf  3 
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tdin^  ox  on  demand,  aud  demand  made  (h) ;  but  it  is 
not  allowed  upon  notes  payable  at  a  day  uncertain, 
or  upon  shop  Debts  (i)  ;  but  the  Court  in  the  Admi- 
mstration  of  Assets  follows  the  Law ;  and  if  Interest 
would  be  given  at  Law  in  the  shape  of  Damages,  the 
Party  claiming  against  the  Assets  in  Equity  is  al- 
lowed the  sum  which  he  would  have  recovered  at 
Law  (At). 

Interest  is  not  allowed  on  a  Judgment  in  respect  of 
Assets,  quando  accidertntij). 

It  is  a  rule,  (and  as  we  have  seen  {m\  not  confined 
to  cases  merely  of  Assets,)  that  if  a  Party  has  two 
funds  liable  to  his  claim,  a  Person  having  an  Interest 
in  one  only,  has  a  right  in  Equity  to  compel  the 
former  to  resort  to  the  other,  if  that  is  necessary  for 
the  satisfaction  of  both  (w).  ^ 

This  rule  has  given  rise  to  what  in  the  Administra- 
tion of  Assets  is  termed  Marshalling  qf  Assets. 

Marshalling  qf  Assets  respects  two  different  Funds, 
and  two  different  sets  of  Parties,  where  one  set  can 
resort  to  either  Fund,  the  other  only  to  one :  and  it 
is  grounded  on  obvious  equity ;  it  does  no  prejudice 
to  any  body,  and  it  effectuates  the .  Testator's  in- 
tent (o).     It  takes  place  in  favour  of  simply  contract 


(A)  Upton  V.  Lord  Ferrers, 
5  Yes.  001  ;  and  see  L&tondes 
V.  Collins  J  17  Ves.  2'j.Lithgoto 
V.  Lyon^  Coop.  29 ;  but  see 
contra,  Rigby  v.  Macnamara, 
2  Cox,  420. 

(1)  Parker  v.  Hutchinson,  3 
Ves.  135. 

(k)  SeeDarnford  v.  Dorn' 
Jbrdy  13    Yes.    139.     Contia 


Bigby  v.  MacnamarOf  2  Cox* 
420. 

(/)   Deschamps  v.    Vanneck, 
2  Yes.  716. 

(i»)  Ante,  pb  250,  &c. 

(n)  Attorney 'General  Y.  Tyn' 
dally  Ambl.   391.     Aldrich  v., 
Cooper,  8  Ves.  389.  Trimmer^ 
V.  Bayne,  9  Yes.  209. 

(0)  •  Atiomey^General      v. 
TyndaUy  2  £den,  Sli. 
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Creditors  (n\  and  of  L^atees,  Deviates  (o),  mi 
HeirSt  and  in  a  £efw  other  eases ;  but  not  in  fatour 
of  next  of  kin  (j?) ;  and  the  rules  of  the  Court,  ai  this 
itespect,  have  been  considered  to  be  of  great  conse- 
quence to  the  Practice  of  the  Court  (q\  and  as  useful 
a  power  as  any  the  Court  posiesses  $  ftr  where  tkne 
are  Creditore^  aiid  Legacies  to  ChiMrea  for  their 
Portions,  if  the  Law  was  to  have  its  full  fotre,  (though 
the  reason  of  it  was  good  when  it  was  originaUy 
framed)  and  the  Creditors  were  to  exhaust  the  per- 
sonal Estate,  it  would  be  the  ruin  of  Families  (r). 
The  Court,  therefore,  leans  and  endeavoura  to  bring 
Creditors  within  the  rule  as  to  the  marshffl/jng  of 
Assets  (^)^ 

If  a  Bill  is  filed  for  the  Administration  of  Assets, 
and  the  Court  sees  at  any  period  of  the  Suit  that  Cre* 
ditors  by  simply  contract  will  be  deprived  of  their 
Debts,  by  specialty  Creditors  going  against  their  Fund, 
the  Court  will  of  itself,  though  the  Bill  is  not  framed 
with  that  view,  direct  the  Assets  to  be  marshidled.  If, 
for  instance,  it  appear  for  the  ifarst  time,  by  the  Mas- 
ter's Report^  that  a  specialty  Creditor  was  paid  out 
of  the  personal  Estate,  it  is  not  necessity  to  file 
another  Bill,  for  the  purpose  of  mardiailing  die 
Assets  (t). 

The  Cases  in  whicha  Court  of  Equity  marshals  real 
and  personal  Assets  for  the  payment  of  sim^e  contrMt 

(n)  Fevmtone  v.   Seetk,  3         (>)  See  Hanb^  agatkt  Ao* 

Salk.  83.  berts,  Ambl.  iu8. 

(o)    CA««y   against  Pari^         ,.   .  ^j.     .         « 

andithers,  4  Bro.  C.  a4ii.  .   .      ^  ^--^  v.  Mcrttm,  1  Yes. 

(p)i  P.Wins.68o.  3»«. 

(q)  Gahon  V.  Hancock^  1  AtL         {t)  Gibbs  v.  Oug^^  is  V«. 

438.  4i6\ 
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Debts  and  Legacies,  maybe  generally  stated  thus  :--^ 
i«  Where  there  are  specialty  and   simple  contract 
Debts^  and  Legacies,  and  Lands  left  to  descend.     In 
this  case,  if  the  specialty  Creditors  take  a  satisfaction 
for  their  Debts  out  of  the  personal  Estate,  the  simple 
contsact  Creditors  first,  and  then  the  Legatees,  shall 
stand  in  the  place  of  the  specialty  Creditors,  for  ob- 
taihing  a  satisfaction  out  of  the  Lands,  to  the  amount 
of  so  much  as  was  received  by  the  specidty  Creditors 
out  of  the  personal  Estate.     ^.  Where  there  are  spe« 
cialty  akid  simple  contract  Debts,  and  Lands  speci- 
Jlcaibf  'devised*     In  this  case,  if  the  Creditors  take  a 
satisfaction  for  their  Debts  out  of  the  personal  Estate, 
the  simple  contract  Creditors  shall  stand  in  the  place 
of  the  specialty  Creditors  for  obtaining  a  satisiaction 
out  of  the  Lands  to  the  amount  of  so  much  as  was 
received  by  the  specialty  Creditors  out  of  the  personal 
Estate,  but  then  there  can  be  no  relief  for  the  Lega- 
tees, because  there  is  as  much  Equity  to  support  the 
specific  Devise  of  the  Lands,,  as  to  support  the  Bequest 
of  the  Legatees.     3.  Where  the  Debts  are  charged 
upon  the  Lands.     Here  the  Legatees  shall  have  the 
personal  Estate  towards  their  satisfaction,  and  if  the 
Creditors  take  it  in  or  towards  the  discharge  of  their 
Debts,  the  Legatees  shall  stand  in  their  placebo 
tanto  to  have  a  Dischai^  out  of  the  Lands*  4.  Where 
simple  contract  Debts  and  Legacies  are  both  charged 
on  the  Lands.     In  this  case  the  Lands  shall  be  sold, 
and  all  paid  equally  (u). 

Such  appear  to  be  the  general  rules  as  to  the 
marshalling  of   Assets,  and   what  follows  may  be 

(ei)  Per  Sir  Thomas  Clarke^  M.  R.  in  DavenhiU  v.  Fleteker, 
18th  November  1754,  MS. 
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considered  by  way  of  ilhistrating  these  ndes  by  a 
reference  to  die  deeisionB  on  the  subject- 
Where  Debts  by  Specialty ^  which  are  a  Lien  at 
Law  CO  the  real  Estate,  are  discharged  out  of  the 
personal  Assets  by  Exeentors,  in  ease  of  the  Lands, 
the  Creditors  by  simple  Contract  are  entitled  ta 
stand  pro  tanto^  in  the  place  of  the  Creditors  by 
Specialty  (or),  and  to  have  their  Debts  satisfied  out 
of  the  Lands,  and  the  Court  will  decree  them  to  be 
sold  for  that  purpose  {y\ 

If  a  Mortgagee  of  Freehold  and  Q^yhold  Estates, 
who  is  also  a  specialty  Creditor,  exhausts  the  personal 
Assets,  the  simple  contract  Creditws  are  entitled  to 
stand  in  his  place,  pro  tanto,  against  both  the  free- 
hold and  Copyhold  Estates  (z).  Upon  the  same 
principle,  the  benefit  of  the  Vendor^ s  Lien  on  the 
Estate  for  the  Purchase  Money,  may^  it  seems,  be 
marshalled  (a). 

If  there  be  a  Debt  owing  to  the  King,  the  Court 
will  direct  the  King's  Debt  to  be  satisfied  out  of  the 

(x)  Fenh&uk$  v.  Passawtnf^  montUf  15  Yes.  $38.  S.  C.  M& 

I  Dick.  953.  Ex  parte  Hodg^  and  see  ako  HeiOey  y.  Read' 

sofh  3  Dick.  737.  head  and  others.  Coop.  50^  Pcl^ 

S)  See  Charles  v.  Andretvs,  ^fi^  ^^  iVf oore,  3  Atk.  979, 

0fLi5i,3.  a  seeming  Authonty  in  fiiToiir 

i  \   Ai^  '  T.      n  fi  V  ®^  MaTBhalliDg,  appears  not  to 

382.  The  case  of  HolnnsmY.  Registmr's  Boqk,  see  Sogd. 
Tange,  i^cting  Copvholdg,     VeSd.  &  Purch.  46»,  5th  ek, 

^^^jJ-^T^^^^tJ?"  ^iasoa8toi*iat«»e.Bb«*. 
note,  was  m  this  case^verruled.  ^^^  ^^  Gregdau,  1  Bro.  424. 
Rahman  v.  Gee,  1  Yes.  252  ;     Charies  and'^nS^  a  ModL 

7  Yes.  836.  BeU  r.  Fhyne,  7  j ^  Wn*8.  ^S:  C  s3eS 

^*-  ^  Caa.  in  Cb.  28,  seoB  to  be  An* 

(a)  Trimmers.  Bayne^g  Yes.  thorities  against  the  Marshall* 

909;andsee  Jittft'iiT. Habr^,  tng;  and  see  Stigd.  Yen&  & 

6  Yes.  475.    Macreth  y.  %-  Purch.  467,  he.  5th  edit. 


TRUSTS.  6ig 

real  Estate,  that  the  other  Creditors  may  be  let  in 
to  have  a  satisfaction  of  their  Debts  out  of  the  per*- 
sonal  Assets  (&)• 

It  has  been  held,  that  Assets  could  not  be  mar- 
shalled for  the  payment  of  Legacies  (r);  but  this 
doctrine  was  contrary  to  earlier  Cases  (e2),  and  has 
been  overruled  (e)  ;  and  now  it  is,  with  some  excep- 
tions, a  rule,  that  they  have  a  right  to  marshal 
as  against  Estates  descended^  but  not  as  against 
Estates  devised  {f\  unless  the  Lands  devised  be 
expressly  subjected  to  Debts  (^),  or  are  liable  to  a 
Mortgage  (h). 

If  one,  seised  in  fee,  owes  Debts  by  Bond,  and 
devises  his  Land  to  his  Heir  in  Tail,  and  gives  seve- 
ral Legacies,  and  afterwards  dies  leaving  the  Heir  his 
Executor,  and  the  Heir  with  the  personal  Estate  pays 
off  the  Bond  Debts,  by  which  means  there  are  not 
Assets  to  pay  the  Legacies,  the  Legatees  are  without 
remedy,  the  Land  being  devised  in  Tail  to  the  Heir. 
It  had  been  otherwise  if  the  Land  descended  to  the 
Heir  in  Fee  (i). 

Jf  a  Testator  gives  by  his  Will  a  Lease,  a  Horse^ 
or  any  other  specific  Legacy,  and  leaves  a  Debt  by 

(b)  SagUtary  v.  Hyde,    i  (/)  a  Salk.  416. 
Vern.  455. 

(c)  Lex  Praet.  308.  Keeling  (^)  *^1  T;^T^*'  */' 
V.  Br(mne,  5  Vei.  362 ;  and  tee     ^ms.  90X.  S.  C  a  Salk.  416. 

the    reasoning   in   Kightly  t.  {h)Ltakmy.Leigby  For.  54. 

Ktgkih,  fi  Ves.  juB.  328.  s.  c.  MS. 

(dy  See  a  Chan.  Rep.  p.  4, 

117.  3  Chan.  Rep.  83.  (0  See  Lloyd  v.  WaUams, 

(e)  MasUriv.  Masters,  l  P.  «  Atk.  110.   Clifton  y.  Burt, 

Wms.  421.  WUliams  t.  CAi/y,  1  ?•  Wms.  679.  Htuihy  against 

3  Ves.  551.    Norman  v.  Mor-  Roberts,  Ambl.  is^    JMw&- 

reU,  4  Ves.  769.    Bonner  v.  ''^ood  and  Pope,  3  P.  Wms. 

Bonner f  13  Ves.  379.  334- 
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Mortgage  or  Bond,  in  ivhich  the  Heir  is  bound,  the 
Heir  cannot  compel  the  specific  Legatee  to  part  with 
his  Legacy  in  ease  6f  the  real  Estate ;  and  though 
the  Creditor  may  isubject  this  specific  Legacy  to  his 
Debt,  yet  the  specific  Legatee  will  in  Equity  stand  in 
his  place  (Q,  and  the  same  rule  applies  to  peamiary 
Legatees  [m). 

If,  for  instance,  a  Testator  owes  a  Debt  for  which 
his  real  and  Leasehold  Estates  are  mortgaged.  Equity 
will  charge  the  Debt  on  the  real  Estate,  in  order 
to  enlai^e  the  Fund  for  the  payment  of  the  Legacies 
as  well  as  Debts  (n). 

Where  one  by  Will  gave  several  Legacies,  some 
charged  on  the  real  Estate,  and  others  not,  it  was 
held,  that  if  the  personal  Estate  proved  insufficient 
to  pay  all  the  Legacies,  the  Legacies  chained  on 
the  real  Estate  should  be  paid  out  of  the  same ;  or 
if  they  had  been  paid  out  of  the  personal  Estate, 
the  other  Legatees,  as  to  so  much,  should  stand  in 
their  place  upon  the  Land  (o). 

And  where  a  Testator  gave  some  Legacies  by  WUl^ 
and  others  by  a  Codicil,  and  the  Lands  were  charged 
with  the  Legacies  in  the  Will,  but  not  with  the 
Legacies  in  the  Codicil,  and  the  personal  Estate  was 
not  sufficient  to  pay  all  the  Legacies,  the  Assets 
were  marshalled,  aiid  the  Legatees  in  the  Will  were 
ordered  to  be  paid  out  of  the  real  JEstatCj  and  if  that 
was  deficient,  they  were,  as  to  the  surplus,  to  come 


(/)    Tipping  V.    Tipping,  i  (n)  Davis  v.  Gardmer^  a  P- 

P.  Wms.  739  ;  and  see  Burton  Wins.  190. 

V.  Pierponi^  3  P.  Wms.  81.  /  n  di-  1        v  ^   r\^    t 

(m)  See  ibid,  and  see  Davis  ^^J^K"'  ^^  Daniey, 

^.  Gardiner,  3  P.  Wms.  190.  ^  ^'  ^°^'  ^**- 
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in  average  with  the  Legatees  in  the  Codicil,  to  be 
paid  out  of  the  personal  Estate  (^)*    . 

The  Court  will  not  marshal  Assets  to  pay  Charity 
Legacies  {q\  for  by  that  means  the  Statute  of  Mort- 
main (r)  would  be  eluded  (s). 

Where  there  was  a  Bequest  of  the  remainder  of 
the  Testator's  Effects,  Annuities,  Mortgages;,  &c^  to 
a  Charity,  it  was  held,  the  Devise  of  the  Mortgages 
was  void,  but  being  part  of  the  enumerated  Residue, 
the  Court  ordered  them«  to  be  applied  first  in  pay- 
ment of  Debts,  before  any  other  part  of  the  personal 
Estate,  to  have  a  larger  fund  for  the  Charity  (t)  j. 
this  being  said  to  be,  not  marshalling  Assets,  but. 
arranging  the  different  species  of  personal  Estate  (u)  I 
This,  however,  is  a  doctrine  which  has  not  been 
followed  (s). 

If  a  Legacy  be  charged  on  the  real  and  personal 
Estate  of  the  -Testator,  the  personal  Estate  must  be 


(j))  Bonner  v.  Bonner^  13 
Ves.  385;  and  see  Masters 
V.  Masters,  1  P.  Wms.  412  ; 
and  a  case  of  this  kind,  Hanby 
and  Roberts,  Ambl.  137. 

(o)  Foster  against  Blagden, 
Amol.  707,  HtUyard  v,  Taylor, 
Ambl.  714.  Mogg  V.  Hodges, 
2  Ves.  52.  S.  C.  1  Cox,  9. 
Makehani  v.  Hooper,  4  Bro. 
C.  C.  153.  WaUer  v.  ChUds, 
Ambl.  524 ;  and  see  Attorney ^ 
General  v.  Tvndal,  cited  ibid, 
p.  ^iQ,  and  reported  ibid. 
p.  615.  S.  C.  2  Eden,  207$ 
and  also  very  full  in  Highmore 
on  Mortmain,  106.  Foy  v.  Foy, 
Cox,  165.  Sed  yid.  Arnold  v. 
Chapman,  1  Ves.  110.  Attorney- 
General  y.  Greaves,  Ambl.  158, 
and  i^itorney-Gen^ro/ and  Tom- 
kyns,  Ambl.  217.     Attorney • 


General  v.  Lord  Mountnorris, 
1  Dick.  379.  Ridges  Y.  Morrison, 
1  Cox,  180,  and  Coleman  v. 
Taylor,  there  cited  by  the 
Master  of  the  Rolls. 

(r)  9  Geo.  2.  cpG. 

(s)  AttomeV'General  BgBln&t 
Tyndall,  AmDL6i5. 

{t\  Attomey-General  against 
CMwell,  Amol.  636;  and  see 
Attorney -General  v.  Greaves, 
Ambl.  155. 

(tt)  Ibid.  Reporter's  note, 
p.  636. 

(or)  Attorney  -  General  v. 
Hirst,  2  Cox,  364.  Middleton 
V.  Spicer,  i  Bro.  C.  C.  155. 
Attomeu'General  v.  Earl  of 
Winchelsea,  3  Bro.  C.  C.  373» 
Makeham  v.   Hooper,   4  Bro. 

C.  C.  153. 
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first  applied ;  but  if  the  Legacy  be  expressly  giren 
out  of  the  real  Estate,  such  Estate  must  bear  the 
burthen  of  it,  and  the  personal  is  not  ^yplicaUe  in 

aid(y). 

If  one  devises  his  real  Estate,  and  gives  pecu- 
niary or  spec^  Legacies  not  charged  on  that  real 
Estate,  and  dies,  leaving  specialty  Debts,  and  the 
specialty  Creditors  exhaust  the  personal  Estate,  the 
Legatees  are  not  allowed  to  stand  in  their  place  and 
oome  upon  the  Realty,  because  it  is  supposed  as  much 
to  be  the  intention  of  the  Testator  that  the  Devisee 
should  have  the  real  Estate,  as  thai  the  L^atees 
dioidd  be  paid  (x;).  So,  if  one  has  only  peivonal  Estate^ 
and  gives  specific  as  well  as  general  Legacies,  if  the 
Creditors  exhaust  the  general  Assets,  yet  the  general 
Legatees  shall  not  stand  in  their  place  and  come  up<m 
the  specific  L^atees  [a).  Bdt  if  one  having  Land 
and  personal  Estate  makes  his  Will,  being  inddyCed 
by  Specialty,  and  gives  specific  Legacies,  and  then 
gives  the  rest  and  residue  of  his  real  and  pasonal 
Estate ;  if  the  Creditors  exhatst  the  Personalty,  the 
Legatees  may  stand  in  their  place,  and  come  upon 
the  residuary  L^tee,  because  he  has  only  the  rest 
and  residue  (b). 

Legatees  are  entitled  to  stand  in  the  place  of 
Mortgagees  (c).     If  the  personal  Estate  be  insuffi- 

(y)  Ametbury  v.  Brown,  1  (d)  Ambl.  ia8;  and  see /(ir- 
Ves.  477.  fetter  v.  Leigh,  Arabl.  173. 

(*)  HazletMody.  Pope,  3  P.         ^g^  jf^/^.     ,^5^  Robertt, 

^^  ^*^Lu.^'^^   T^*^  Ambl.  «8r  9.  S.  C.  I  Dick. 

JMertt,  Ambl.    128.    S.    C.  ,0^   ^^^  name  of  Ham% 

1  Dick.  104.  under  name  of  ^.  j^,^ ;  and  see  1  Ves.  15«^^ 

aamlev  and  Fmer ;  Forrester  . .    „                  ,  .  .         .  i 

against    Lord   Leigh,    Arabl.  W  ForreOer  v.  Leigh,  AvM, 

173.  173- 
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dent  to  pay  all  the  Legacies,  the  Heir  or  Devisee 
of  the  real  Estate  would  not  be  artitled  to  have 
real  Encumbrances  paid  out  of  the  personal  Estate, 
to  the  disappointment  of  general  pecuniary  Le* 
gatees  (£?). 

The  Rule  of  the  Court  as  to  marshalling  Assets 
applies  only  as  between  the  real  and  personal  Assets 
of  a  person  deceased ;  for  the  Court  has  no  ri^t 
to  marshal  the  Assets  of  a  person  alive,  they  not 
being  subject  to  such  a.  Jurisdiction  of  Equity  till 
his  death.  Nor  can  the  Court  extend  this'  relief  to 
Creditors  farther  than  the  nature  of  the  Contract 
will  support  it,  therefor^,  it  must  be  a  specialty 
Creditor  of  the  person  whose  Assets  are  in  question, 
and  such  as  might  have  a  remedy  against  both  the 
real  and  personal  Estate,  or  either,  of  the  Debtor 
deceased :  it  not  being  every  specialty  Creditor,  in 
whose  place  the  simple  contract  Creditors  can  come, 
to  affect  the  real  Assets,  viz.  where  the  specialty 
Creditor  himself  cannot  affect  the  Assets,  as  where 
the  Hdrs  are  not  bound  (e). 

A  Recital  of  a  Debt  in  a  Deed  does  not'  make  it 
a  q)ecialty  Debt  (f). 

Where  the  Assets  are  partly  legal,  and  partly 
equitable,  though  Equity  cannot  take  away  the  legal 
preference  on  legal  Assets,  yet  if  one  Creditor  has 
been  partly  paid  out  of  such  legal  Assets,  when  satis- 
faction comes  to  be  made  out  of  Equitable  Assets, 
the  Court  will  postpone  him  until  there  is  an  equality 

(J)  1  Roper  on  Legacies,  (e)  Lacon  v.  Mertin^  1  Ves. 
470,  who  cites  Lucu  v.  Gar^     313. 

dener,  Bunb.  137-   tutkins  v.         ,  /-v  ,  Vm  'iii 
Leigh,  For.  53,  &c.  C/)  ^  Ves.  3J3. 
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in  satisfaction  to  all  the  otli^r  Creditors  out  of  ^ 
equitable  Assets,  proportionable  to  so  much  as  the 
legal  Creditor  has  been  satisfied  out  of  the  legal 
Assets  (g). 

A  Devisee  of  a  mortgaged  Estate  has,  on  a  de- 
ficiency of  the  personal  Estate,  a  light  to  have  the 
devised  Estate  exonerated  out  of  real  Assets  de-. 
scended  on  the  Heir  (h).  And  though  the  per- 
sonal Estate  is  by  the  Testator  exempted  from  the 
Debts,  and  a  mortgaged  Estate  is  devised,  subject 
to  the  Encumbrances  upon  it,  a  descended  Estate 
is  nevertheless  liable  to  the  payment  of  such 
Encumbrances  (t). 

It  seems,  that  if  the  Testator  devises  his  Estate 
to  his  Heir  at  Law,  though  the  Devise  is  void,  as 
to  the  purpose  of  making  the  Heir  take  otherwise 
than  by  descent,  yet  it  is  held  to  show  the  Testator's 
Intent  that  the  Heir  should  have  that  Land,  and 
therefore  the  Land  must  be  applied  only  as  othor 
devised  Land  would  (A:). 

So  if  the  Heir  or  Devisee  of  the  Real  Estate  (for 
the  Rule  applies  to  an  Hceres  foetus^  as  well  as  to 
an  Hceres  natus  (0,  is  sued  by  a  Bond  Creditor,  he 
may  stand  in  the  place  of  that  Creditor  to  be  re- 
imbursed out  of  the  personal  Estate  (m). 

But  the  Equity  to  have  Real  Estate  exonerated  by 
Perponal,  subsists  only  between  the  Heir  or  Devisee 

{ff)  Monis  V.  Bank  of  Eng-         (k)  See  note  A  to  CkapUm 
lana,  For.  aao.  v.  CkapHn,  3  P.  Wms.  368. 

(h)  GaUan  r.  Hancock,  2  Atk.     ,,  (0   PockU^  v.   PoMey,   1 
204,  430.  Vera.  37.    Forrester  r.  Lord 

^  ^'\  ^"STf  ""'  ^'^  ^^'       %)  MogiiJHodga,  t  y«. 
dor,  3  Madd.  Rep.  453.  ^^   '      **        "s^ 
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and  the  Residuary  Legatee,  and  not  against  specific 
or  general  Legatees^  much  less  Creditors  (n). 

If  one  mortgages  his  Fee-simple  Estate,  and  devises 
his  Leasehold  to  A.  and  his  Fee-simple  to  B.  and 
dies,  leaving  no  Personal  Estate,  the  Devisee  must 
take  it  cum  onerCj  and  cannot  charge  the  Leasehold 
Estate  specifically  devised,  with  the  Mortgage  (0). 

Bona  Paraphernalia  (unless  purchased  out  of  the 
Wife's  separate  Estate)  (p),  are  liable  for  Debts  on 
a  (leficiency  of  Assets  (^)  ;  but  not  in  favour  of  an 
Heir ;  or  of  Legatees  (r). 

A  Widow,  in  respect  of  her  Paraphernalia^ 
has  a  claim  to  marshal  the  Assets  as  against  real 
Estates  descended  (s\  but  not  against  real  Assets 
devised  (fj ;  but  a  real  Estate  charged  with  the  pay- 
ment of  Debts  in  aid  of  the  personal  Estate  must  be 
applied  before  the  Widow's  Paraphernalia  (w).  If, 
however,  for  want  of  Assets,  bona  paraphernalia  are 
applied  in  payment  of  the  Debts  of  the  Husband, 
and  contingent  Assets  afterwards  fall  in,  they  are 
not  applicable  to  pay  the  produce  of  the  bona  para- 
phemaUa^  as  they  would  of  the  produce  of  a  specific 
ItCgacy  applied  in  payment  of  Debts  {x). 


(11)  Hamilton  v.  Woriey,  a 
Ve8.jun.  65.  Howes  Y.  Warner^ 
2  Vera.  477.  S.  C,  3  Ch.  Rep. 
206. 

(o)  Oneal  v.  Mead^  i  P* 
Wms.  693  ;  and  see  Lutkins  v. 
Leighf  Forrester,  53-  S-  C.  MS. 

(p)  Wilson  V,  Pack,  Prec, 
Ch.  2gS'  1  Freem.  304.^ 

{g)  Ridout  v.  Earl  of  Ply- 
mouthy  2  Atk.  104.  See  Lady 
Tyrr^/rs  Case,  a  Eq.  Abr.  155. 
Burton  v.  Pierpoint,  2  P.  ^^'ms. 


79- 
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(r)  Tipping  v.  Tipping,  1 
Peer  Wms.  730.  Snelson  v. 
Corbet,  3  Atk.  369. 

(5)  Prohert  v.  Morgan,  1  Atk. 
441.  Sndson  y*  CorieU^  3  Atk. 
369.  Sed  vid.  IncUdon  v. 
Northcote,  3  Atk.  438. 

(0  See  Probert  v.  Cljford, 
mentioned  in  note  1  to  2  P. 
Wms.  544.  S.  C.  Ambl.  6. 

(u)  Boynton  v.  Boynton,  1 
Cox,  106. 

(x)  Burton  v.  Pierpoint,  2 
p.  Wms.  79. 
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The  personal  Properly  of  aa  Intaitotoi  whmem 
situated,  ulust  be  distributed  by  tibe  I^Wf  gS  the 
country  where  his  domicil  was  (^%  whieli^  ia  pHmd 
facie  the  place  of  his  residence:  but  Ui«t  Biajfae 
rebutted,  or  supported  by  circumstaoces  («)•  IS  4o 
Fatibier  be  dead>  the  domicil  of  the  Childrei\»  ijt  aeem^ 
foUowa  that  of  the  Mother  (a\ 

It  has  been  more  thaa  oaoe  oba^rvetl,  tha^  the 
Statute  (^  Distributions  (b),  (drawn,  it  ia  said»  hf 
Spr  Walt$r  Walker,  a  fa^ious  Givifian)  (^\  and  die 
Statute  of  James  the  Second  (d(),  an  wry  incorrectly 
penned  (e) ;  but  the  construction  of  theoi  is  settled 
1^  Decisions. 

Questions  as  to  what  is  an  Advancement  ftec^eafciy 
adse  in  the  distribution  of  Ajsssti^  In  our  reviaw  of 
this  subject  we  shall  firsts  consoMler  thai  dDctrine  in 
general  cases  of  Intestacy  i  secondly,  aa  it  applies 
in  cases  where  the  Intestate  ia  u^Freemm  of  London  i 
and  thirdly,  where  the  Intestate  ia  a  Freeman  ^ 
York. 

1.  The  Statute  of  Distributions  waa  mad^  t^i  put  an 
end  to  the  contest  which  had  long  beei^  between  the 
Temporal  and  Spiritual  Courta(/) }  for  when  the  Spi- 
ritual Court  ordered  any  Distribution,  or  Bond  to  be 


(y>  Pipon  V.  Piporiy  Ambl. 
25.  Bum  V.  C(d€f  Ambl.  415. 
Thome  V.  Watkinsy  2  Ves.  35. 
SommervUte  v.  Somtnerville,  5 
Ves.  750,  2  H.  Bkc.  406.  2 
Barr.  1079. 

(*)  Bempde  v.  Johnstone,  3 
Ves.  198. 

(a)  Pottinger  v.  Wightmquj 
3  Meriv«  67. 

(b)  22  and  23  Ch.  2.  c.  10. 
(tf)  Pelt*%  Case,  i  P.  Wms. 

27.  Sir  L.  Jenkyns  appears  to 


have  assisted  in  the  firamiog  •f 
this  Act«  See  his  ReasDns  for 
the  passing  of  the  Act,  1  VoL 
Life  of  Sir  Leo).  Jenkins,  p.  53. 
and  2  Vol.  p.  695. 

{d)  1  Jac.  2.  c.  17. 

(e)  Sianley  v.  Strndey,  1  Atk. 
457;  Bi^d  see  Edwardt  and 
Freeman^  2  P.  Wms.  444. 

if)  See  an  accoant  of  thii 
dilute  in  Palmer  ▼.  JSBmI, 
3  Mod.  58.  Carter  ▼•  CVmrfiy, 
Raym.  496. 
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given  by  the  Administrator  for  that  purpose,  the  Tem- 
poral Courts  sent  a  Prohibition,  being  of  opinion 
that  the  Administrator  had  a  right  to  all,  and  that  the 
Spiritual  Court  could  not  break  into  that  fight  (g). 

The  Statute  therefore  was  passed,  and  in  favour  of 
the  practice  of  the  Spiritual  Court,  which  proceeded 
td  order  distribution  as  ofiien  as  the  Common  Law 
Courts  did  not  prohibit  them,  and  the  Act  intended 
to  make  the  Childrens  provision  eqnal,  which  was 
agreedble  to  the  Civil  Law,  where  goods  moveable  and 
immovable  are  considered  as  the  same,  though  our 
Law  would  nev^r  let  the  Civil  Law  meddle  with 
Lands  (A). 

The  intentiofi  of  making  the  provision  of  the 
Children  equal  runs  throughout  the  whole  Act  ^ 
first,  it  gives  the  two  thirds  of  the  personal  Estate 
(the  mother  being  allowed  her  third)  equally  among 
all  the  Children.  But  then  the  Act  takes  it  into 
consideration  that  ther^  may  be  some  of  the  Children 
who  have  received  a  portion  or  advancement  before, 
but  not  so  much  a&  to  make  up  their  full  share  j  in 
that  case,  such  Child  so  advanced  but  in  part  is 
allowed  so  much  more  out  of  the  Intestate's  personal 
Estate  as  will  suffice  to  make  his  share  equal  to  that 
of  the  other  Children.  The  Statute  takes  nothing 
away  that  has  been  given  to  any  of  the  Children, 
however  unequal  that  may  have  been.  How  much 
soever  that  may  exceed  the  remainder  of  the  personal 
Estate  left  by  the  Intestate  at  his  death,  the  Child 
may,  if  he  pleases,  keep  it  all ;  if  he  is  not  contented, 

(g)  See  Hughes  v,  HmgheSf     P.  Wins.  441,  2.  446  >and  see 
Cart.  125.  1  Lev.  233.  Humphrey  v.  Bulfen,  1  Atk. 

(/i)   Edwards  v.  Freeman ,  1      459. 
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but  .would  bave  more,  then  he  must  bring  into  Hotch- 
pot  what  he  has  before  received  i  this  manifestly  seems 
to  be  the  intention  of  the  Act,  grounded  upon  the 
most  just  rule  of  Equity*  eqtutUty  (i).  The  Act  does 
what  a  good  and  just  Parent  ought  for  all  his  Children. 
It  has  been  called  a  Parliamentary  fViU{k). 

By  the  Statute  (22  and  23  Car.  3.  c.  10,)  it  is 
provided,  that  no  Child  of  the  Intestate,  except  his 
Heir  at  Law,  on  whom  he  settled,  in  his  life-time» 
any  Estate  in  Lands,  or  pecuniary  portion  equal  to 
the  distributive  shares  of  the  other  Children,  shall  par- 
ticipate with  them  of  the  Surplus ;  but  if  the  Estate  so 
^ven  him  by  way  of  advancement  be  not  equivalent 
to  their  Shares,  then  that  such  part  of  the  Surplus  as 
will  make  it  so  shall  be  allotted  to  him* 

Any  Land  provision  to  the  Heir  at  Law  of  the 
Intestate,  however  given,  is  privileged  by  the  Statute 
of  Distribution,  and  is  not  to  be  brought  into 
Hotchpot  (Z),  and  where  an  Heir  or  Co-heir  has  a  real 
Estate  settled  by  the  Father,  this  will  not  operate  as  an 
advancement,  even  though  declared  by 'the  "Will  to 
be  so. 

It  is  however  clear,  and  has  been  long  settled,  that 
the  eldest  Son  is  to  bring  into  Hotchpot  any  advance- 
ment to  him  of  personal  Property  (m).  An  office, 
though  at  will,  as  a  Gentleman  Pensioner's  place  (n\ 
or  a  Commission  in  the  Army,  or  Money  to  purchase 


(t)  Edvoards  and  Freeman,  eudbrigkty.lAufy  KircwUrighi, 

d  P.  Wins.  443.  8  Ves.  55. 

(tt  Ibid.  439,  440,  443.  («)  Nortim  v.  Norton^  3  Vc». 

it)  Ibid.  441.  317,  in  note.  Wyd^erleyr.  W^ 

(m)  Fitzg.  S84.    Lord  Kir--  ehirky^  a  Edoi,  180. 
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a  Commission  (o)»  is  an  Advancement,  and  so  is  ati 
Annuity  (p) ;  and  the  value  of  the  Annuity  is  ealcii- 
lated  by  the  value  at  the  date  of  the  grant ;  or  if  it 
has  ceseed,  according  to  the  payments  received,  at  the 
option  of  the  Child  (y). 

A  provision  for  a  Child  by  Will,  (for  a  Case  may 
happen,  that  as,  to  part  of  the  personal  Estate,  the 
Testator  may  die  intestate)  is  not  an  Advancement 
to  be  brought  into  Hotchpot ;  and  by  the  same  Rule, 
Land  given  by  Will  to  a  younger  Child  is  not  to  be 
brought  into  Hotchpot. 

There  are  a  great  variety  of  Provisions  which  may 
be  made  by  Parents  for  Children ;  a|id  it  could  not  be 
expected  the  Statute  of  Distribution  should  enumerate 
all  of  them.  A  contingent  Provision^  where  the  con- 
tingency has  happened,  is  a  Provision,  and  is  within 
the  Act ;  and  wherever  such  Provisions  are  to  take 
effect  in  a  reasonable  time,  they  are  considered  within 
the  Act.  A  Child  may  be  provided  for  by  Land, 
Freehold  or  Copyhold,  or  by  a  charge  upon  either,  or 
by  Money,  Goods,  or  Stock  in  Companies.  Some 
Provisions  may  be  payable  to  the  Child  when  of  age, 
or  upon  Marriage ;  and  these  contingencies,  framed 
in  an  infinite  variety  of  ways,  as  the  several  circum- 
stances of  the  parties  may  require,  rendered  it  imp(/s- 
sible  for  the  Act  to  mention  all  of  them,  and  there- 
fore it  was  proper  for  the  Legislature  to  make  use  of 
general  Words  as  they  have  done  (r). 

A  Provision  made  for  a  Child  either  by  voluntary 

(o)  Heamev.  Barbery  3  Atk.         {q)  Ibid.  p.  51. 

313.  3  P-  Wins.  317,  note  (0).  ,  >   ^  1      j  r? 

(p)  Lord  Kircudbright  y. Lady  {r)  Edwirds    v.    Freeman, 

Kircudbright,  8  Ves.  63.  «  P-  Wms.  440. 
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Setdemeut,  or  for  »good  coii^enitkm*  is  w  adwice- 
ment  pro  tanto  (s). 

A  rent  out  of  Lands  settled  upon  a  younger  Qiild 
is  an  advancement  pro  tantQ  (t).  So  an  Jnmii^ 
given  by  the  Father,  to  commence  after  his  deatlw  is 
an  Advancement  |iro  tanto ;  and  by  the  same  reason  a 
Reversion  settled  on  a  Child,  or  a  portion,  though 
payable  infutttro^  is  an  Advancement  pro  tanto^  as  it 
may  be  valued  (u). 

Where  a  Father  makes  a  Provisiim  for  a  Son  on  his 
Marriage,  all  the  limitations  in  such  Settlement  to  the 
Wife  and  Children  of  such  Son  are  to  be  considered 
as  parts  of  that  advancement;  and  it  is  not  the 
Child's  Instate  for  life  only  that  is  to  be  valned  and 
brought  in  (^). 

If  Money  be  settled  payable  on  a  contingency,  to 
take  effect  within  a  reasonable  time,  it  is  an  advance- 
ment pro  tanto,  and  it  seems  that  the  Court  may 
make  a  Diatributicm,  and  order  that  if  the  contingency 
happens  the  Money  shall  be  refunded  (  y)* 

In  these  cases  of  advancement,  if  the  Father  dies 
intestate  the  Child  is  entitled  to  his  testamentary 
sliare,  without  bringing  into  Hotchpot  the  Money  he 
has  received  in  advancement  (jn). 

If  a  Child  or  Children  are  advanced  in  the  Father's 
life-time  they  will  be  considered  as  Jully  adva^tptd, 
unless  the  quantum  of  the  Advancement  appears  in 
Writing,  under  the  Father's  hand  (a).     The  ground 

{s)  Edwards  ▼.  Freeman^  a         (y)  Eduxirds  v.  Freeman,  2  P. 
P.  P.  Wins.  p.  444.  Wms.  446,  448. 

Atk.635.  (a)  Uuroetf  v.  D€vtacvm#, 
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•f  which  18,  partly,  on  the  difficulty  of  taking  ui 
account  after  such  a  length  of  time ;  but  pnnciiM%' 
because  you  do  not  know  what  to  bring  into  Hotch- 

ipo/  (ft). 

If  a  Father  advances  one  of  his  Children  in  part, 
and  the  Child  dies,  leaving  Issue,  and  then  the  Father 
dies  intiestate,  the  Issue  of  a  dead  Child  claiming  a 
distributive  share  must  bring  into  Hotchpot  what 
their  Firi;her  had  received  (c)« 

1£  the  Father  gives  Money  to  put  a  Son  out  Ap- 
prentice ((/),  or  sets  him  up  in  a  Trade,  it  is  an  advance- 
ment. So  where  Money  is  expressed  to  be  advanced 
in  part  of  a  Fortune,  though  of  small  amount,  it  is  an 
advancement ;  but  if  petty  sums  are  given,  at  different 
times,  by  a  Father  to  a  Child,  and  not  said  to  be  as  a 
Portion,  but  by  way  of  present  or  otherwise;  they  are 
not  to  be  brought  into  Hotchpot  {e). 

A  present  of  a  Gold  Watch  and  Wedding  Clothes 
have  been  considered  as  a  personal  present^  and  not 
as  an  advancement  (f). 

So  Aliment  (^)^  Maintenance  Money,  (mt  an  allow- 
anoe  made  by  a  Freeman  to  his  Son  at  the  University  or 
in  travelling,  is  not  considered  as  an  advancement  {K)  \ 


For.  135 ;  and  see  1  Vern.  89. 
Hume  y.  Edwards,  3  Atk.  451 . 
Elliot  V.  Collytr,  ib.  537.  Famk- 
ener  v.  Watts^  1  Atk.  406.  Civil 
V.  Richy  1  Vera.  216.  Chace 
V.  Box,  £q.  Ca.  Abr.  454,  5. 
where  a  certificate  is  giyen  at 
leflg^  of  the  custom  of  Lon- 
don, Cleaver  Y.  titling,  2  P. 
Wms.  526. 

{b)  ElUoi  V.  CcUiery  2  Ves, 
16. 

(c)  Proud  V.  Turner,  2  P. 
Wms.  560. 


[d)  Sed  qua.  iee  Norton  v. 
Norton,  3  P.  Wms,  317,  in 
note  O. 

(e)  Morris  v.  Burroughs,  1 
Atk.  402, 3.  Norton  v.  Norton, 
3  P.  Wms.  317,  in  note. 

{/)  ElUot  T,  Collier,  i  Ves. 
16.  S.  C.  3  Atk.  527, 

{g)  Edwards  v.  Freeman,  2 
P.  Wms.  436.  EOiat  v.  CoUitr, 
I  Ves.  15. 

(A)  3  P.  Wms.  317,  in  note. 
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but  Alimony  paid  by  a  Father  to  his  Child  has  be^ 
considered  as  an  advancement  (i). 

Money  laid  out  by  the  Intestate  on  the  Repairs  of 
Houses,  which  descended  to  his  eldest  Son,  as  Heir, 
is  not  an  adyancement  to  be  brought  into  Hotchpot 
under  the  Statute.  It  would  be  otherwise  if  the 
Houses  had  been  given  to  the  Son  in  the  Father's 
life-time  (k). 

Questions  of  Advancement  can  arise  only  amongst 
Children^  and  not  between  an  only  Child  and  a 
Widow  (/). 

A  Child  advanced,  as  well  as  one  not  advanced, 
is  entitled  to.  a  «share  upon  the  death  of  a  Brother  or 

Sister  Xwj). 

A  Descent  of  Lands  in  Borough  English  to  the 
youngest  Son  will  not  prevent  his  having  a  full  dis* 
tributive  share  of  his  Father's  personal  Estate  (n). 

2.  Questions  of  Advancement^  whether  they  arise 
on  the  Statute  of  Distributions^  or  the  custom  o/Lon-- 
donj  have  been  frequently  said  to  receive  the  same 
determination  (o) ;  ^d,  certainly,  the  Statute  was  in 
a  great  degree  founded  upon  the  custom  (  p).  As  the 
custom  does  not  affect  a  Widow's  Estate,  or  gifts 
made  by  her,  so  neither  does  the  Statute.  If  the 
Mother,  therefore,  being  a  Widow,  advances  a  Child, 
and  dies  intestate,    the   Child  advanced  does  not 


(i)  Elliot  V.   CoUyery  3  Atk.  1 35.     C<Aaper  v.   SccU,  3   P. 

528.  Wnis.  124. 

{k)  Smith  ▼.  Smith,   5  Ves.  (n)   Lutvoyche  v.  LtAwyche^ 

721 .  For.  376.  Pratt  ▼.  PraU,  2  Str. 

(/)  GaroHT.  Trippety  AmbL  935* 

190;   and  Bee  Certificate   in  (a)  £flto<T.CW/t^,i  Ves.  17. 
Chase  and  Box,  £q.  Cas.  Abr.   ^      (p)    Edwards  ▼.   Freeman^ 

154*  s  P.  Wms.  449.  HoU  t.  Frcde- 

(m)  Hudson  v.  Hudson,  For.  rick,  2  P.  Wins.  358. 
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bring  what  he  received  from  the  Mother  in|;o  Hotch- 
pot  {p). 

Any  Land  of  Inheritance  settled  by  a  Freeman 
upon  his  Children  {q),  or  Money  given  to  be  laid  out 
in  Land  (r)^  is  not  considered  as  an  Advancement 
either  in  part  or  in  the  whole,  within  the  Custom  of 
London^  for  the  custom  affects  only  the  personal 
Estate  of  the  Freeman  (s) ;  but  if  Lands  of  Inherit- 
ance are  given  to  a  Child  by  the  Freeman,  in  bar  of 
the  orphanage  part,  and  accepted  as  such,  it  will  be 
binding,  or  at  least  the  Child  cannot  have  both  (/)• 

If  a  Child  claims  under  the  Custom  of  London  he 
must  bring  what  he  has  received  by  way  of  advance- 
ment into  the  orphanage  part ;  and  what  he  receives 
as  a  Legatee  must  be  accounted  for  to  the  personal 
Estate,  he  not  being  entitled  to  take  both  by  the  Will 
and  the  Custom  (ti). 

Covenants  in  the  Marriage  Settlement  of  a  Free- 
man of  the  City  of  London,  that  the  Husband  might 
dispose  of  the  Wife's  share  by  Will,  and  also  that  her 
Executors  would  release  and  convey  all  her  Interest, 
&c.  to  the  husband ;  was  held  not  to  vary  the  general 
rule,  that  the  Children  should  be  entitled  to  the 
benefit  of  a  composition  with  the  Widow  (.r). 

Parol  Evidence  of  a  Father's  declaration  will  not 
be  allowed' to  debar  a  Child  of  its  orphanage  share  ; 

[p)  HoU  V.  Frederick,  a  P.  Hume  v.  Edtvards,  3  Atk.  45Q  ; 

*Wm8;  356.  and  see  Civil  v.  Rich^  1  Vera, 

{q)  Rich  V.   Rich,  2  Chan.  181,  and  Stanton  v.  Platt^  2 

Cas.  160.  Vera.  753. 

(r)  Annand  v.  Honewood,  (^)  Qox  v.  BeUtha,  2  P.  Wms. 

I  Vera.  345.  S.  C.    a  Chan,  ^j/ 

Cas.  117,  and  also  p.  i3o^  but  .  v    <r  •            rm     ^ 

not  in  this  latter  page  as  to  ^i«)    ^«*/«  ^-   Tharf^an,  2 

that  point.              ^  Eden,  1113. 

(s)  9  P-  Wms.  974;  and  see  {x)  Ibid.  ii8. 
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hut  proofs  of  deelftfEtioM  by  the  Husband  cf  a  Citi- 
zen's Daughter,  in  regard  to  an  advancement  in  Mar* 
riage  with  such  Daughter,  may  be  read.  Rt)ofs  also 
of  declarations  of  the  Wife,  made  during  the  cover* 
tore  of  her  first  Husband,  may  be  rmd  i^gainst  the 
tecoiid(^). 

GrandchildreHi  it  h^s  been  held»  ave  not  en- 
titled to  a  costomaary  share  of  a  Freeman's  pexaonal 
Estate  by  the  Custom  of  London  (^z). 

Where  a  Citizen  has  severid  Children,  and  some  of 
them  af e  advanced,  and  some  not,  and  the  advanced 
Children  die^  and  then  the  Father  dies,  no  considera- 
ti(m  is  had  of  the  advanced  Child,  but  the  Diitiibution 
is,  as  if  it  had  never  existed  (a). 

iSums  of  Money  givcii  by  a  Freeman  to  a  Dough- 
<er,  if  not  given  as  a  Marriage  Portion,  or  in  pur- 
suance of  a  Marriage  Agreement^  are  not  an 
Advancement  (b). 

Presents  made  by  a  Freeman  to  his  Child,  aft» 
frequently  living  with  her  for  several  weeks  at  a  time, 
haive  been  considered  only  as  a  satiafiK^tion  for  her 
trouble,  and  not  asja  gift  to  be  brought  into  Hotch- 
pot (c). 

Questions  relative  to  the  Administration  of  Estates 
according  to  the  Custom  of  London  have  been  much 
less  freqiieat  since  the  Statute  (</  ),  which  gives  Free- 
men of  the  City  a  power  of  disposing  of  their  personal 

• 

(y)  FatfAener  v.  WaUs^   i     598,  and  see  the  obeenraikiiis 
Adc407.  of  Mr.  VerDoo,  at  die  end  ^ 


(ji)  Fsfoke  V.  Hunt,  1  Vem.  his  Report  ofFotoke  ▼.  Lenen^ 

397-  1  Vem.  90. 

(a)  B^/ord  V.  Beck/ard,  s  ^^^  ff^^^  F^nmrds,  3  Atk. 

/IJtf"'  * %j    ^  .  A.V  453 ;  sec  also  Anhl.  rftj. 

(a)  Hume  ▼.  Edwards^  ^Atk.  ^ 

451-  Fttioi  and  CoUmr,  3  Atk.  (^)  "  Geo.  1. 
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Estate  unfettered  by  custom.  Jf  a  Freeman's  per- 
sonal Property  is  disposed  of  by  Will,  it  goes  accord- 
ing to  such  disposition  ;  but  if  he  dies  intestate,  wholly 
or  in  part,  then  the  customary  part  of  the  Property  a5 
to  which  he  dies  intestate  is  distributable  according  to 
the  custom,  but  the  testamentary  part  is  out  of  the 
custom,  and  is  distributable  according  to  the  Statute 
of  Distributions  (^ ). 

And  though  a  Freeman  of  I^ndon  leaves  the  City, 
and  lives  in  the  Country  twenty  years,  marries,  and 
madkes  his  Wife  a  Jointure,  and  dies,  his  Estate  is  dis- 
tributable  according  to  the  custom,  and  the  Wife  is 
entitled  to  a  Shai-e  (g)  unless  barred  by  Contract  (A). 

An  only  Child  of  a  Freeman  of  London  advan- 
ced in  part  is  not  obliged  to  bring  such  part  into 
Hotchpot  (i). 

If  a  Man  marries  an  Orphan  who  dies  under 
twenty-one,  her  orphanage  part  does  not  survive  to 
the  other  Children,  but  goes  to  the  Husband  (Ar). 

A  Daughter  of  a  Freeman  marrying  without  her 
Father's  consent  loses  her  orphanage  part,  unless  he 
is  reooaciled  to  her  before  his  death  (/). 

Money  to  be  brought  into  Hotchpot  by  an  Oipiban 
will  be  brought  into  the  orphanage  port  oily  (m). 

3,  By  the  custom  of  Yorky  a  diatxtbution  takes  {dace 


{/)  Stapkton  v.  Sherard,  i  {k)  Touke  v.  Letvenf  i  Ytrh, 

Vern.  43a.  88. 

(A)  Fichering  ▼.  LaiFd  Sittm^         («)  Beck/brd  v,  Btckfbrd^  1 

fard^  3  Yes.  as^^  Venu  34^.  S.  C.  %  Chan.  Cas. 

(i)  Ftin^  VnB$nehf  s  Vern.  p.   119,    but  not  aa  to  this 

334*  pomt. 
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in  cases  of  Intestacy,  similar,  in  most  respects,  to  dis- 
tributions under  the  custom  of  London,  biit  is  drfibrent 
in  some  points,  as  in  what  regards  the  Widow  and 
Children  of  the  Intestate.  The  Widow  is  entitled 
not  only  to  her  Apparel  and  the  Furniture  of  her 
Chamber,  but  also  to  her  paraphernalia  (0) ;  and 
with  respect  to  the  Children,  the  orphanage  part 
vests  immediately  on  the  death  of  the  Intestate  (jp). 

By  the  custom  of  York,  the  Heir  who, inherits  any 
Land,  either  in  Fee  or  in  Tail  (q),  or  even  in  Rever- 
sion only  (r),  is  divested  of  all  claim  to  a  filial  Por- 
tioti.  If  any  question  arise  in  the  Administration  of 
Assets  respecting  the  custdm  of  the  City  of  YorA,  an 
Issue  will  be  directed  to  be  tried  at  Law  ($)• 

In  respect  to  Wales,  the  doctrine  of  the  pars 
rationabilis  extends  to  Intestate's  EflPects  within  that 
Principality  (/). 


All  quesrtions  upon  the  Statute  of  Distributions,  as 
to  computing  the  degrees  of  proximity  of  blood,  are 
decided  by  the  rules  of  thcr  Civil  Lww  («). 

By  the  Statute  of  James  the  Second,  if  after  the 
death  of  the  Father  any  of  his  Children  die  intestate 
without  Wife  or  Children,  every  Brother  and  Sister^ 

(0)  Swinb.  p.  6.  ».  g.  (,)  Cotutable  ▼.  Consiahk^  a 

{p)  3  Bl.  Com.  51  a  4  Burn.     ^^J^^r^i^J ,  t        n. 

Eca.  Law,  398.  oo^^T    ^'fl  wT**^^"*?^*^ 

•  320.  7  and  8  Wil.  3.  c.  38. 

ig)  4  Bum.  EccJ.  Law,  319.         («)  Lkjfd  v.  Tenck,  s  Ves. 
(r)  4  Bum.  Eocl.  Law,  319.     Prec.  Gh.  593.         ^  ^* 


TRUSTS.  637 

and  tb»r  Representatives,  are  entitled  to  an  equal 
Share  wkh  the  ]^other  (.r). 

By  the  Common  Law  no  Person  had  a  right  to  ad- 
ministration ;  but  it  was  in  the  breast  of  the  Ordinary 
to  grant  it  to  whom  he  pleased.  Then  came  the  21st 
Hen.  8,  which  gave  the  Administration  to  the  next  of 
Kin ;  and  if  there  were  Persons  of  equal  Kin,  which 
ever  took  out  Administration  was  entitled  to  the  sur- 
plus ;  but  this  injustice  was  prevented  by  the  Statute 
of  Distributions^  which  obliges  the  Administrator  to 
distribute  (y). 

The  Husband  is  entitled  to  administer  to  his 
Wife  {z). 

An  Executor  derives  his  power  from  his  Testator ; 
the  Administrator  from  the  Ordinary  (a). 

If  Administration  is  granted  to  two,  and  one  of 
them  dies,  the  Administration  survives  (b). 

Though  a  Person  entitled  to  a  distributory  Share 
dies  within  a  year  after  the  Intestate,  his  Interest  is 
considered  as  vested,  and  passes  to  his  Executors  or 
Administrators  (c)  :  and  this  holds  equally  in  lineal 
and  collateral  Successions  ((f)  ;  but  the  Share  does 


(x)  Kefymay  v.  Kdytvay^  2 
P.  Wms.  344.  S.  C.  Gibert 
Rep.  189,  190.  1  Str.  710. 

iy)  Humphrey  v.  Butten,  1 
Atk.  459.  See  as  to  the  History 
of  Administration,  what  is  said 
in  Hudson  and  Hudson,  For. 
ia8, 9. 

z)  Ibid ;  and  see  Edtoards 
and 
&c. 


iz). 
dF, 


reman,  a  P.  Wms.  441 , 


(a)  Hudson  v.  Hudson,  1  Atk. 
461. 

(i)  Hudson  v.  Hudson,  For. 


127.  Adams  v.  Buckland,  2 
Vern.  514. 

(c)  1  Show.  25.  3  Mod.  58. 

1  Vern.  403.  2  Vern.  274. 
Carth.  52.  Edwards  v.  Freeman, 

2  p.  Wms.  441,  and  vid.  note  D. 
to  Davers  v.  Detvey,  3  P.  Wms. 
49.  Hart  and  King  in  Exche- 
quer, Trin.  6  Geo.  1. 1720,  MS. 

((/)  Earl  of  Winchdsea  y. 
NorcUffe,  1  Vern.  403.  Wallis 
¥•  Hodson,  3  Atk.  116,  Palmer 
V.  Alieot,  3  Modi  Gudgeon  v« 
Ramsden,  2  Vern.  274* 
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not  in  all  events  vest,  for  if  there  be  a  posthumous 
Child,  such  Child  takes  a  Share,  though  not  in  esse  at 
the  Intestote^'s  death  (e). 

Where  there  is  only  one  Person  entitled  to  take 
the  personal  Estate  as  next  of  Kin,  the  Statute  vests 
the  right  in  that  Person,  making  him  ba  a  Legatee 
of  the  party  deceased  (f). 

The  following  pomts  have  been  decided  in  respect 
to  the  Statute  of  the  22  &  23  Car.  IT.  c.  10,  v^hich, 
as  to  the  Estates  of  Femes  Covert,  was  explained 
by  the  subsequent  Statute  of  29  Car.  II.  c.  3,  s.  25. 

It  appears  to  be  a  settled  construction  on  the  Sta- 
tute {g)f  that  where  some  are  next  of  Kin  of  the  In- 
testate in  their  own  persons,   and  some  onlj  jure 
representatiOniSf  the  Distribution  is  per  stirpes ;  but 
where  all  are  next  of  Kin  in  their  own  persons, 
though  they  make  out  their  pedigree,  through  dij^- 
ent  stocks,  the  Distribution  must  be  per  capita.    If, 
therefore,  the  next  of  Kin  consist  of  a  Brother  and 
three  Children  of  a  deceased  Sister,  the  Brother  takes 
one  Moiety  of  the  Intestate's  personal  Estate,  and 
the  other  Moiety  is  divisible  in  equal  parts  amon^ 
the  Sister's  three  Children  :  and  on  the  other  hand, 
if  the  next  of  Kin  are  two  Children  of  a  Brother,  and 
three  of  a  Sister,  the  Property  is  distributable  amongst 
the  five  equally  (A). 

{€\  a  P.  Wmi.  446.     WaUk  v.  Spaceman,  Bunb.  157.  WM 

V.  Hodgson,  2  Atk.  116.  v.  fVakhy  Prea.  Chan.  54-  ^' 

(/)  3;P.  Wmg(.  49,  note  D.  Cas.  Abr.  349.   Wall  ^^  Need- 

i^\  ««.;*.«*»  .Ate-  «  *^'">    BusAi.   158.    Jtauom  v. 

(«)  ^^  *  ^^  **P-  *•  Bury,  Bimb.  15*.    Di«W«<  v. 

(A)  See  1  Voli  Hargi  Jurisc.  Prestwood,  1  Atk.  454.   Page 

£xerc.  26S,  Q,  who  cifcas  the  v.  Bo^k  7  Ves.  814.  Uk^ 

followmg  Authorities.  CbrAr^Jon  v.  Tenchf  2  Ves.  213. 
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If  a  Person  dies  intestate,  leaving  one  Cluldi  the 
whole  personal  Estate  -belongs  to  him  under,  the 
Statute  (i). 

If  there  be  Uncle  or  Aunt's  Children,  and  Brother 

» 

or  Sister's  Grand-children,  they  take  equaUy  (Ar). 

If  there  be  a  Grand-mother,  Uncle  or  Aunt,  the 
whole  goes  to  the  Grand'-mother  (/). 

Two  Aunts,  a  Nephew  and  a  Niece,  take  equally, 
per  capita  (w). 

If  there  be  an  Uncle,  and  a  deceased  Undhe's 
Child,  all  goes  to  the  Uncle  (n). 

A  Nephew  by  a  Brother,  and  a  Nephew  by  a  half 
Sister,  take  equally,  per  capita  (0). 

A  Nephew  by  a  deceased  Brother,  and  Nephews 
and  Nieces  by  a  deceased  Sister,  take  equally,  per 
capita  (jp). 

If  there  be  only  a  Brother  and  a  Grandfather,  the 
Brother  takes  the  whole  (q). 

If  the  Intestate  dies,  leaving  a  Brother's  Grand- 
son, and  a  Brother  or  Sister's  Daughter,  the  Daugh- 
ter takes  the  whole  (r). 


(»)  Palmer  ▼.  Garraud^  Prec. 
Chan*  21. 

(Jc)  Thomas  v.  Ketterichey  1 
Ves.  333. 

(/)  Mentney  v.  Petty ^  Prec. 
Cb.  593.  Lloyd  v.  Tenchy 
2  Ves.  215. 

(m)  Durant  t,  Prestxvoody  1 
Atk.  455.  Zfovrf  V.  Tetichy 
2  Ves.  213.  Page  V-  Cooky 
mentioned  2  Ves.  214.  contra 
1  Domat.  Civil  Law,  666. 

(n)  Bowers  v.  LMlewood^  1 
Wms.  593 ;  and  see  Brtcton  v. 


Darkiuy  2  Vem,  1C8.    Mato  v. 
Hardingy  2  Vern.  233, 

(0)  Stanley  v.  Stanleyy  i  Atk. 
456.  Davers  v.  Detves,  3  P. 
Wms.  5S.  Uoyd  v.  Tencli, 
2  Ves.  215.  B&tvers  v.  Little- 
xvoody  1  P.  Wms.  595. 

(p)  See  the  same  C^ses  as  are 
referred  to  in  the  preceding 
note* 

(^)  Evelyn  v.  Evdyn,  3  Atk. 
762.  S.  C.  Ambl.  191.     . 

(r)  Pitf9  Case,  1  P.  Wm«. 

25- 
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If  a  Bsistard  dies  «itefila%  or  if  any  other  Person 
having  no  Wife,  dSiireiif  or  kindred,  dies  intestate, 
his  effects  devolve  on  the  King,  who  usually  makes  a 
grant  of  lliem  (s). 

(i)  See  2  Black.  Com.  jf05.      Bastards  see  what  is  said  2  vol. 
I^ou^.    542.      In  regard    to     Life  of  Sir  L.  Jenkins,  p.  711 
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Luke  Hansard  Sc  Sons,  near  LincolfiVInu  Fields. 


